The Future of Software Patents




PATENT

.'r.f

ﬁ |

* HOW JUDGES,

BUEEII.JI:IIATB

‘ ‘ U RE AHnLvaEHs
PUT INNOVATORS AT RISK




Property




Property
can fall




43 lawsuits
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How does property fail?




“fuzzy” boundaries

LN T PR

| 11111111111




“information manufacturing machine”

"point of sale location”

"material object”




"point of sale location”







How does property fail?
fuzzy boundaries =>




How does property fail?
fuzzy boundaries =>
disputes =>




How does property fail?
fuzzy boundaries =>
disputes =>
risk of litigation ==




How does property fail?
fuzzy boundaries =>
disputes =>
risk of litigation ==

disincentive







Incentive = profits from patents




Dispute costs > litigation costs
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Issued
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Software patent =

patent with main novel element in a
computer program







What's the problem?
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Few SW firms get patents

Share of firms receiving any patents 1996
Public firms, SW and services (SIC 737) 20%  27%

Public startup firms, SW and services 17% 14%

All SW startups 24%*
VC funded startups 24%**  67%"

* Graham et al. Berkeley survey (2009) percent with patents ever
** Mann & Sager survey (2005), percent with patents within 5 years



Large SW firms get patents today

Top 10 SW industry patentees (SIC 7372)

Microsoft Corp Microsoft Corp
Borland Software Oracle Corp
Intergraph Corp Cadence Design
Adobe Systems Inc Digimarc Corp
Wang Labs Inc National Instruments
National Instruments Adobe Systems Inc
9 Cadence Design SAP AG -Adr
Oracle Corp Synopsys Inc
3do Co Autodesk Inc
Sybase Inc BEA Systems Inc




SW firms get /few SW patents

Share of software patents granted 1996
To prepackaged SW firms (SIC 7372) 3%

To Microsoft 1%
To software & services (SIC 737 excluding IBM) 11%
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Because it Is
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2.0%

— Software patents
— All patents

1.5% ’///

/N \

0.5% //\/\/

0.0%

1984
1985
1986
1987
1988
1989
1990
1991
1992
1993
1994
1995
1996
1997
1998
1999
2000



intangible ?




abstract ?




What's wrong with SW ?
"fuzzy”
too many patents
little incentive
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KSR v Teleflex




The courts

KSR v Teleflex (obviousness, 2007)

Bilski v Kappos (abstract, 2010)




The courts

KSR v Teleflex (obviousness, 2007)

Bilski v Kappos (abstract, 2010)

Enzo v Applera (ambiguity, ??)
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