Telephonic Status Conference Hearing STATE OF MONTANA vs. STATE OF WYOMING, et a.

NO. 137, ORI 3 NAL

N THE SUPREME COURT OF THE UNI TED STATES

STATE OF MONTANA,
Plaintiff,
VS. No. 220137 ORG
STATE OF WOM NG and
STATE OF NORTH DAKOTA,

Def endant s.

N N N N N N N

TRANSCRI PT OF TELEPHONI C PROCEEDI NGS
STATUS CONFERENCE
March 28, 2016

Reported by: PAI GE HUTCHI NSON, CSR No. 13459

KRAMM COURT REPORTING Page: 1



Telephonic Status Conference Hearing STATE OF MONTANA vs. STATE OF WYOMING, et a.

1 TELEPHONI C APPEARANCES:
2
3 SPECI AL MASTER:

4 STANFORD LAW SCHOOL

S HON. BARTON H. THOWPSON, JR , ESQUI RE
6| 559 Nat han Abbott Wy

7| Stanford, California 94305-8610

8 655- 723- 2465

10 | ASSI STANT TO SPECI AL MASTER:
11 STANFORD UNI VERSI TY

12 SUSAN M CARTER

13| 473 Via Otega, Suite 225
14 Mai | Code 4205

15| Stanford, California 94305
16 605. 721. 1488

17 susan. carter @t anf ord. edu

18
19
20
21
22
23
24

25

KRAMM COURT REPORTING Page: 2



Telephonic Status Conference Hearing STATE OF MONTANA vs. STATE OF WYOMING, et a.

1

2

3

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

TELEPHONI C APPEARANCES ( CONTI NUED)
FOR THE STATE OF MONTANA:
MONTGOVERY & ANDREWS, P. A
BY: JOHN B. DRAPER, ESQUI RE
325 Paseo de Peralta
Santa Fe, New Mexico 87501
505. 982. 3873
And
MONTANA ATTORNEY GENERAL' S OFFI CE
BY: ALAN JOSCELYN, CHI EF DEPUTY ATTORNEY GENERAL
TOMW H. BUTLER, DEPUTY ATTORNEY GENERAL
215 North Sanders
Hel ena, Montana 59620- 1401
406. 444. 5894
And
FOR THE DEPARTMENT OF NATURAL RESOURCES & CONSERVATI ON OF
MONTANA:
DEPARTMENT OF NATURAL RESOURCES & CONSERVATI ON OF
MONTANA:
BY: KEVI N PETERSQON, SPECI AL ASSI STANT ATTORNEY GENERAL
TIM DAVI S, ADM NI STRATOR
1625 11th Avenue
Hel ena, Montana 59601
202-514-8976

KRAMM COURT REPORTING Page: 3



Telephonic Status Conference Hearing STATE OF MONTANA vs. STATE OF WYOMING, et a.

1

2

3

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

TELEPHONI C APPEARANCES ( CONTI NUED)

FOR THE STATE OF WYOM NG

WYOM NG ATTORNEY GENERAL' S OFFI CE

BY: PETER K. M CHAEL, ATTORNEY GENERAL
JAMES KASTE, DEPUTY ATTORNEY GENERAL
CHRI STOPHER BROWN, SENI OR ASS| STANT ATTORNEY GENERAL
PATRI CK TYRRELL, STATE ENG NEER

200 West 24t h Street

123 Capitol Building

Cheyenne, Wom ng 82002

307.777.7841

FOR THE STATE OF NORTH DAKOTA:

OFFI CE OF THE ATTORNEY GENERAL

BY: JENNIFER L. VERLEGER, ASSI STANT ATTORNEY GENERAL
500 North 9th Street

Bi smarck, North Dakota 58501

701. 328. 3537

KRAMM COURT REPORTING Page: 4



Telephonic Status Conference Hearing STATE OF MONTANA vs. STATE OF WYOMING, et a.

1 TELEPHONI C APPEARANCES ( CONTI NUED)
2
3 FOR THE UNI TED STATES:

4 U. S. DEPARTMENT OF JUSTI CE

S ENVI RONMENT & NATURAL RESOURCES DI VI SI ON
6 BY: JAMES J. DUBA S, ESQUI RE

71 999 18th Street

8 | South Terrace - Suite 370

9 | Denver, Colorado 80202

10 | 303. 844. 1375

11
12
13
14
15
16
17
18
19
20
21 TRANSCRI PT OF TELEPHONI C PROCEEDI NGS,

22 | reported at Kranm Court Reporting, Murrieta, California
23 | 92563, conmmenci ng on Mnday, March 28, 2016, at 10:02
24| a.m, before Paige Hutchinson, Certified Shorthand

25 Reporter, CSR No. 134509.

KRAMM COURT REPORTING Page: 5



Telephonic Status Conference Hearing STATE OF MONTANA vs. STATE OF WYOMING, et a.

1

2

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

MURRI ETA, CALI FORNI A
MONDAY, MARCH 28, 2016, 10:02 A M

SPECI AL MASTER THOWMPSON: So then let's go on
t he record.

This is a status conference in Mntana versus
Wom ng and North Dakota, Nunmber 137, Original, in the
Suprenme Court of the United States.

And why don't we begin by having appearances
for the parties.

So who is appearing for the State of Mntana?

MR. DRAPER:  Your Honor, this is John Draper
here for the State of Montana, and we al so have three
others. | would start by saying that Attorney General
Fox had wanted to be on this call, but he is at the
Suprene Court today in connection with an argunent on
behal f of the State of Montana, so he regretted not to
be a part of this.

But with us is the Chief Deputy Attorney
General Al an Joscelyn, also Deputy Attorney Ceneral
Tommy Butler, and Special Assistant Attorney Ceneral
with the Departnent of Natural Resources &
Conservation, Kevin Peterson.

And in addition, your Honor, we have with us

TimDavis who is the adm nistrator of the Water
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Resources Division of the Departnent of Natural
Resources for the State of Montana. Those are all who
are on the call for the State of Mntana.

SPECI AL MASTER THOWPSON: Ckay. Thank you
very much, M. Draper. And | certainly understand why
Attorney General Fox was not able to be on the |ine
t oday, and wel cone to the other attorneys and
adm nistrators on the |line for Mntana.

So next, then, for the Defendant State of

Wom ng?

MR. KASTE: Good norning, your Honor. This is
Janmes Kaste. |I'mhere wth Chris Brown and State
Engi neer Pat Tyrrell. Attorney General M chael ought

to be joining us shortly; we can certainly proceed in
his absence. |1'mnot exactly sure why he got hung up,
but that happens to hi moccasionally.

SPECI AL MASTER THOWPSON: So agai n, thank you
very much, M. Kaste. And M. Brown, M. Tyrrell, it's
great to have you on the -- or I think it's great --
it's great fromny standpoint to have you on the line
again. And | certainly understand why attorney
generals are sonetines busy, so | wll look forward to
M. Mchael if he is able to come on the |ine.

So then next, who is representing the State of

Nort h Dakot a?
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M5. VERLEGER:  Good norning, your Honor. This
is Jennifer Verleger for North Dakota. And I'mat the
airport soit's really loud, so I'mgoing to put you on
mut e.

SPECI AL MASTER THOMPSON: Ckay. Thank you,

Ms. Verleger. And if for any reason | ask you a
guestion, | wll nmake sure to give you a little bit
time to cone back off of mute. And if you need to say
anyt hing, just renenber to cone back off of nute. |If
we don't seemto be hearing you, that's probably the

r eason.

M5. VERLEGER:  Sounds good.

SPECI AL MASTER THOMPSON: So are there any
attorneys for any of the Amci in the case?

MR DUBAOS: This is Janmes Dubois for the
United States.

SPECI AL MASTER THOMPSON: Ckay. Wl cone
M. Dubois.

MR. DUBO S: Good norning.

SPECI AL MASTER THOMPSON:  And | do not believe
that there was going to be counsel for either of the
other two parties, but let nme just -- is Ms. Wi eting
on the line?

(No audi bl e response from counsel .)

SPECI AL MASTER THOMPSON: No. Okay.
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So what 1'd like to do, having taken

appearances, is to go off the record for a nonent.
(Recess taken.)

SPECI AL MASTER THOWPSON: Ckay. Wy don't we
go back on to the record.

So the reason why | called this status
conference is probably obvious. The Suprene Court,
| ast Monday, on March 21st of this year, issued an
order and judgnent adopting ny recommendati ons fromthe
second interimreport and issuing an order that granted
Wom ng's notion for partial summary judgnent. That in
part found Wom ng also not liable for Montana in a
nunber of other years but that also found Wom ng
| iable to Montana for reducing the anount of water
avai l able in the Tongue R ver to Montana in both 2004
and 2006, and then remanding the matter to ne for the
term nati on of danmages and ot her appropriate relief.

At the very outset, | should probably
enphasi ze that, as you know, one of the things | said
at the end of the second interimreport was given the
narrow focus of the case after the liability case, that
proceedi ngs for determ nation of renedies can and
shoul d be short. And having told the Suprene Court
that, that's exactly ny goal in this particul ar case.

The Suprene Court, as they have said several
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times in this and in other proceedings, would far
prefer that states settle disputes anong them over

I nterstate waterways, and | know t he Suprene Court
still feels strongly about the value of settlenent in
this particular case. So as the Court's speci al
master, | just want to reenphasi ze the val ue of
settlenment and let all of the parties know that | am
willing to take any steps or entertain any actions at
any particular point in tine that can help to pronote
the states reaching a nmutually acceptable settlenent in
this particular matter; therefore, the parties should
never hesitate to nake any type of discussion that

m ght pronote settl enent.

What | would like to do in this settlenent
conference is to, nunber one, get a sense of what the
parties see as the issues in this particul ar phase and
then get the parties' initial thoughts on the best way
of resolving the renedi es i ssues on an expeditious but
consi dered basis as is possible.

So, again, why don't | start out with the
guestion of what the issues are in this particular
phase. Based on prior proceedings in this case, |'ve
been assuning that there are three issues, absent
settl enment on any of these issues. The first is the

anount of damages to be awarded to Montana for the
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liability in the year 2004 and in the year 2006. The
second i ssue woul d be the question of whether Montana
Is entitled to any formof affirmative relief, and if
Montana is, what the nature of that relief should be.
And then the third i ssue would be the allocation of
costs in this particul ar proceedi ng.

But, again, | would love at this point to get
Mont ana and Wom ng's views on whether or not those are
the issues that need to be resolved in this final
portion of the proceedi ngs.

So Montana, M. Draper?

MR. DRAPER  Your Honor, thank you. And we
appreci ate your offer wiwth regard to assisting with any
settl enment that nay becone possible. W have nade, on
bot h si des, assiduous efforts in that regard and wl |
keep your advice and offer in mnd as we go forward.

Wth respect to the issues, | think as a
general statenent, your listing is consistent with our
view. The first one, the anount of damages woul d al so
I ncl ude the form of damages, whether in water or noney.
There are a nunber of sub-issues in each of the areas
that you nentioned, sone legal, sonme factual. And we
woul d suggest to your Honor that it m ght be
appropriate to initiate this phase by scheduling a tine

when the states could both submt their specific views
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on what issues need to be resol ved and perhaps whet her
those are legal that can be resolved by briefing or
factual. So in general, yes, that's the way we see it
with those for the comments.

MR. KASTE: This is Janmes, your Honor. |
agree again. |It's a good day for M. Draper and I; we
agree on everything so far, that the general categories
are generally the issues before you in this phase, that
each of them has unique attributes that need to be
addressed, and | agree that it would |Iikely nmake sense
for the parties at this phase of the proceedings to
fl esh out what those issues are in particular.

And | was kind of thinking it m ght nake sense
for us, sort of consistent with our prior practice in
this case, to put together a proposed schedule for the
further proceedings once we have cone to sone agreenent
anongst oursel ves about what the issues are. And as
part of that schedule, there probably should be sone
prelimnary legal rules with respect to the three
| ssues you have phrased, and potentially those | egal
rulings will be dispositive on sone of these general
| ssues.

SPECI AL MASTER THOWSON: (Ckay. Thank you.

So, Ms. Verleger, do you have anything that
you would like to add for in North Dakota?
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MR DUBOS: No. No, thank you, your Honor.

SPECI AL MASTER THOWSON: (Ckay. Thank you.

So that sounds -- the proposals of M. Draper
and M. Kaste sound fine to ne. Let ne just maybe
mention sort of a couple of thoughts at the very
outset. And that is, fromwhat | note to date -- and |
amnot in any way prejudging any of the questions that
are now before ne as special master. |[|f you take the
three separate issues, first of all, on the danages
side, given the anobunt of water that is involved, it
does not appear to ne that it is an issue that woul d be
worth any type of significant proceedings. | cannot
i magine that it would not actually eat up nore of the
parties' nonies, for exanple, to try the question of
damages than m ght actually be at stake. And again, |
recogni ze | am saying that without any evidentiary
proceedings in front of ne and therefore w thout
know ng what type of evidence Montana woul d provide on
t he damages, but sinply to say that strikes ne as an
I ssue that it would be ideal either for the parties to
settle or to try to resolve through summary

proceedi ngs.

On the issue of affirmative relief, | can
| mgine that, you know -- well, let ne just, you know,
stop on the affirmative relief for a nonent. | can
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| mgi ne sone |legal issues there. But |I'mjust curious
as to the parties' initial thoughts on whether or not
there would need to be any type of significant

di scovery on that issue, given the discovery that's

al ready occurred. And | realize I"mputting you on the
spot and you can change your mnd later. |'mjust
curious as to initial inpressions.

MR. DRAPER:  Your Honor, this is John Draper.
W really haven't considered that question. | think it
woul d depend a | ot on how the issues were franed by
both states to begin to answer that question, so
unfortunately, | just have to hold off on that until we
understand the i ssues as propounded by both states and
any comments you may have on them once we have done
t hat .

SPECI AL MASTER THOWPSON: Ckay. And,

M. Kaste, | assune you're going to agree with
M. Draper on that.

MR. KASTE: Well, there cones a point in every
day where we part ways. W' ve reached that point. |
don't think that extensive discovery, or frankly any
di scovery, is probably necessary with regard to
Montana's request for affirmative relief given that it
really is the product of the liability phase of these

proceedings. You know, | do think that there's
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probably opportunities, as you've probably noticed,
wWith regard to the exceptions that the parties
submtted, for the subm ssion of evidence for the
conti nui ng course of conduct of each party in |ight of
the rulings in the second interimreport.

As you probably noticed, there was information
submtted to the Suprene Court to denonstrate each
party's attenpt to conply with the second interim
report in the course of a real year and our attenpts to
wor k out that process for the first time in |ight of
the rulings that you' ve made that have now been adopted
by the Court. So I think that there's sonme opportunity
for the subm ssion of evidence, but the need for
addi tional discovery on that issue, | think, is limted
or nonexistent, like | say, because the affirmative
relief, to the extent Montana is entitled to any,
really flows directly fromany concl usions that you
made with regard to liability and the findings you
m ght nake with regard to the imm nent future
nonconpl i ance by the State of Wom ng, so that's ny
t hought on that.

| will note for the record that Attorney
General M chael has joined the tel ephone conference,
your Honor.

SPECI AL MASTER THOMPSON:  Ckay. Wl cone,
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Attorney General M chael.

MR. M CHAEL: Thank you, your Honor.

SPECI AL MASTER THOWPSON:  Yeah, so -- and
again, this is an issue that | would initially like to
hear fromthe parties on after due consideration, but,
you know, sort of ny initial inpression is, given the
anount of discovery that took place earlier as well as
what was presented in court on a variety of issues
whi ch suggested to ne that, you know, the parties have
asked questions along the way, that even if they were
directed to liability, my be relevant to this second
phase al so, that the only potential area | could
| magi ne any type of discovery on that would be rel evant
m ght be on the nobst recent years' experience. | would
t hi nk, though, that nost of that woul d probably be on
the public record or available at this particular point
to both states.

| enphasize all of this because, again, |
woul d think that we m ght very well be able to resolve
the affirmative relief issues also through sone type of
summary proceedings. And that if any type of discovery
were necessary, it could be limted in a way that woul d
not require a great expenditure by the parties and
coul d keep the anbunt of tinme needed to a m ni nrum al so.

And then finally on the cost issues, that
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woul d al so strike ne as an issue that is really
entirely legal at this particular point and does not
requi re any di scovery.

So thinking about the three issues together,
ny hope would be that the parties, when they sit down
together to tal k about what issues need to be resol ved
and what type of proceedi ngs and schedul e shoul d be
proposed, would start out by asking whether or not we
could begin with sone type of sunmmary proceedi ngs that
woul d either permt ne to issue recomendations at this
stage w thout the need of any proceedi ngs beyond those
summary proceedings or at a mninum could narrow the
real m of any kind of discovery to a m ninmm because it
woul d be great to be able to finish this phase of the
proceedings quite quickly, and if the parties are not
able to settle, to get this back up to the Court for a
final resolution of the dispute.

So with that in mnd and given the
recomendati ons of M. Draper and M. Kaste, what |
woul d i ke to suggest would be that the parties begin
by neeting and conferring and seei ng whether or not
they can agree to a joint subm ssion that would jointly
set out the issues that need to be resolved, would
jointly propose an approach to bringing this second

hal f of the proceedings to a rapid resolution, and al so
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set out a schedule. So those would be the -- or a
proposed schedule. Those would be the three el enents,

| ssues that need to be resol ved and an approach that

woul d hopeful ly maxi m ze the chances that this could be

brought to a speedy resolution at this stage, and then
third of all, a proposed schedule for those particular
proceedi ngs.

Let nme just stop there and see M. Draper,

M. Kaste, and Ms. Verleger, whether any of you have
any comments on that.

MR. DRAPER  Your Honor, this is John Draper.
| think that sounds |ike an excellent approach. W
woul d certainly be glad to work with the other states
to acconplish what you just set out. W're going to
need a little bit of tinme to do so to rearrange our
schedul es now that this case is active, and so | would
request an appropriate anount of time to allow us to
neet either in person or by tel ephone and to fornul ate
the joint submttal that you nentioned.

SPECI AL MASTER THOWPSON: M. Kaste?

MR. KASTE: | think that what you proposed
nmakes a | ot of sense, and | agree with M. Draper, that
we just need an adequate, although not extended period
of tinme, to put that together for you.

SPECI AL MASTER THOMPSON:  Ckay. And

KRAMM COURT REPORTING
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1| M. Verleger?

2 MR DUBOS: | agree with everyone, your
3 Honor .
4 SPECI AL MASTER THOMPSON: Ckay. So what about

S| April 15th? That provides you basically three weeks of
6| time to find an opportunity to neet and confer and to

7| reduce things to paper.

8 MR. DRAPER:  Your Honor, this is John Draper.
91 | hadn't included in ny thoughts on that subject the

10 | benefits of just conferring with the other states

11 | before submtting anything. M proposal w thout the

12| tinme for that was going to be to ask you for 30 days to
13 | submt that which would be about the 27th of April. M
14 | proposal would be to give us a week beyond that so that
15| we could have a reasonable but relatively short anpunt
16 | of tine allowed for us to confer and hopefully conme up
17| with a joint recomendation to you.

18 MR. KASTE: Your Honor, this is Janes. Any

19| tine between April 15th and the | ast day that

20| M. Draper nentioned works for us.

21 SPECI AL MASTER THOMPSON:  Ckay. Wy don't
22| we -- because | do want the parties thinking on this
23| and why don't -- I'mjust going to | ook here at ny

24 | calendar. Hold on one second while | get into it.

25 kay. So what | woul d suggest, and giving you
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1] a weekend, let's do April 25th; that's effectively four
2| weeks fromtoday, and that's a little bit nore tine

3| than the April the 15th, but, you know, | don't think
4| this is going to be a particularly conplicated

5| proceeding, and | really do want to continue to nove

6| this along. And so that will give you a full four

7| weeks as well as a weekend, hopefully to be able to

8| conme to an agreenent on this.

9 And | guess the other thing I woul d suggest
10 | here is, as | said, | hope the parties can agree on the
11 | issues, a procedure, and a schedule. But what | would

12 | al so suggest is if the parties cannot agree on sone

13 | aspect of any of those three elenents, then you shoul d
14 | either in the joint docunent set out both sides’

15| position, or if you want to, you can submt separate --
16 | what | have referred to as letter briefs along the way.
17| 1t doesn't need to be formal, just sone type of a

18 | written comrunication in the formof a letter or short

19 | brief on your position on the particular issue. But

20 | again, ny hope is that the parties will be able to

21 | actually reach agreenent on certainly nost if not al

22 | of the issues here.

23 So with that, let ne ask, are there any other

24 | issues that you think | need to address in the

25 | proceeding today?
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MR. DRAPER:  Your Honor, this is John Draper.
| think that covers everything | had in m nd.

MR. KASTE: This is Janes, your Honor, and the
sanme goes for Womng. That's everything we had on our
list.

SPECI AL MASTER THOMPSON: Ckay. So there are
probably two other things that I should nention. The
first is, as | think you know and hopefully you felt
confortable with, is | never submtted ny |ast fee
request to the Court. | was thinking that m ght just
make nore sense, dependi ng on what the Suprene Court
did, to address it at the end. But I'll go ahead and
submt that now That's basically for the research and
preparation for the second interimreport as well as
the conference calls last spring with respect to the
guestion of settlenent.

And then the second thing is, | should let all
si des know that as of January 1st, | went back of

counsel to the law firmwhere | had practiced 30 years

ago, which is O Melveny and Myers. | amstil
retaining ny various other positions, so I'mstill a
| aw professor at Stanford. Furthernore, |I amstill

director of the Whods Institute here at Stanford.
I n goi ng back of counsel to O Mel veny, ny

agreenent with O Melveny was that this particul ar
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matter woul d not be handl ed through ny relationship
wth the law firm So | amstill proceeding as a
Special Master in ny individual capacity and not as
counsel to O Melveny, and ny fees in this particul ar
proceeding will not change as a result of going back of
counsel to O Mel veny.

| have al so checked, as far as | can tell,
there are no forns of conflict, but | did want to |et
you know that, as | said, | did formthat new
relationship with ny old law firm

MR. KASTE: This is Janmes from Wom ng. Thank
you for that information, and | don't see that
presenting any concerns for the State of Wom ng.

MR. DRAPER:  Yeah, this is John Draper. |
agree wwth M. Kaste. dad to know about that, but at
first blush, I don't see any possible conflict.

SPECI AL MASTER THOMPSON: Yeah. And | should
al so nention that none of the type of matters I'm
handling for O Melveny, | think, raise any of the

I ssues in this particular case, and to the degree that,

you know -- and this has been true all along, but if |
see any type of potential conflict, I will obviously
| et you know right away, but I will nake -- you know,

"' m being very careful to avoid any potential conflict.

kay. So with that, I will issue an order
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With respect to the joint neno regarding the issues,
proposed procedure, and a proposed schedule. W'l
probably get that out tonorrow, and but it's on the
record, so you can take it as gospel at this particular
point that that is what the order will say al so.

And with that, unless there's anything el se,
we can close this proceeding with sone additional tine
to spare.

MR. DRAPER. This is John Draper. Thank you
very nmuch, your Honor. |[It's good to talk with you.

SPECI AL MASTER THOWPSON: Ckay. Thank you
very nmuch to everybody.

And what we'll also do, the one thing | forgot
to say is, | wll also have Ms. Carter phone around to
counsel and set up a tine after April 25th for another
status conference and consideration of the joint
subm ssi on.

kay. Thank you very nmuch. Now we're off the
record.

(End of proceedings at 10:41 A M)
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STATE OF CALIFORNIA )
) ss
COUNTY OF SAN DIEGO )

I, PAIGE HUTCHINSON, Certified Shorthand Reporter
No. 13459, State of California, do hereby certify: |

That said proceedings were taken at the time and
place therein named and were reported by me in shorthand
and transcribed by means of computer-aided transcription,
and that the foregoing pages are a full, complete, and
true record of said proceediﬁgs. |

And I further certify that I am a disinterested
person and am in no way interested in the outcome of said
action, or connected with or related to any of the
parties in said action, or to their respective counsel.

The dismantling, unsealing, or unbinding of the
original transcripe will render the reporter's
certificate null and void.

IN WITNESS WHEREOF, I have hereunto set my hand

this 4th day of April, 2016.

KRAMM COURT REPORTING Page: 24



	Original ASCII










                 _________________________________________________________



                                    NO. 137, ORIGINAL



                    _________________________________________________



                        IN THE SUPREME COURT OF THE UNITED STATES











                 STATE OF MONTANA,                      )



                             Plaintiff,                 )



                         vs.                            ) No. 220137 ORG



                 STATE OF WYOMING and                   )



                 STATE OF NORTH DAKOTA,                 )



                             Defendants.                )



                 _______________________________________)











                           TRANSCRIPT OF TELEPHONIC PROCEEDINGS



                                    STATUS CONFERENCE



                                      March 28, 2016











                      Reported by:  PAIGE HUTCHINSON, CSR No. 13459



















                                                                         1

�







            1                    TELEPHONIC APPEARANCES:



            2



            3    SPECIAL MASTER:



            4    STANFORD LAW SCHOOL



            5    HON. BARTON H. THOMPSON, JR., ESQUIRE



            6    559 Nathan Abbott Way



            7    Stanford, California  94305-8610



            8    655-723-2465



            9



           10    ASSISTANT TO SPECIAL MASTER:



           11    STANFORD UNIVERSITY



           12    SUSAN M. CARTER



           13    473 Via Ortega, Suite 225



           14    Mail Code 4205



           15    Stanford, California  94305



           16    605.721.1488



           17    susan.carter@stanford.edu



           18



           19



           20



           21



           22



           23



           24



           25



                                                                         2

�







            1               TELEPHONIC APPEARANCES (CONTINUED)



            2    FOR THE STATE OF MONTANA:



            3    MONTGOMERY & ANDREWS, P.A.



            4    BY:  JOHN B. DRAPER, ESQUIRE



            5    325 Paseo de Peralta



            6    Santa Fe, New Mexico  87501



            7    505.982.3873



            8           And



            9    MONTANA ATTORNEY GENERAL'S OFFICE



           10    BY: ALAN JOSCELYN, CHIEF DEPUTY ATTORNEY GENERAL



           11        TOMMY H. BUTLER, DEPUTY ATTORNEY GENERAL



           12    215 North Sanders



           13    Helena, Montana  59620-1401



           14    406.444.5894



           15           And



           16    FOR THE DEPARTMENT OF NATURAL RESOURCES & CONSERVATION OF



           17    MONTANA:



           18    DEPARTMENT OF NATURAL RESOURCES & CONSERVATION OF



           19    MONTANA:



           20    BY:  KEVIN PETERSON, SPECIAL ASSISTANT ATTORNEY GENERAL



           21         TIM DAVIS, ADMINISTRATOR



           22    1625 11th Avenue



           23    Helena, Montana 59601



           24    202-514-8976



           25



                                                                         3

�







            1               TELEPHONIC APPEARANCES (CONTINUED)



            2



            3    FOR THE STATE OF WYOMING:



            4    WYOMING ATTORNEY GENERAL'S OFFICE



            5    BY:  PETER K. MICHAEL, ATTORNEY GENERAL



            6         JAMES KASTE, DEPUTY ATTORNEY GENERAL



            7         CHRISTOPHER BROWN, SENIOR ASSISTANT ATTORNEY GENERAL



            8         PATRICK TYRRELL, STATE ENGINEER



            9    200 West 24th Street



           10    123 Capitol Building



           11    Cheyenne, Wyoming  82002



           12    307.777.7841



           13



           14



           15    FOR THE STATE OF NORTH DAKOTA:



           16    OFFICE OF THE ATTORNEY GENERAL



           17    BY:  JENNIFER L. VERLEGER, ASSISTANT ATTORNEY GENERAL



           18    500 North 9th Street



           19    Bismarck, North Dakota  58501



           20    701.328.3537



           21



           22



           23



           24



           25



                                                                         4

�







            1                TELEPHONIC APPEARANCES (CONTINUED)



            2



            3    FOR THE UNITED STATES:



            4    U.S. DEPARTMENT OF JUSTICE



            5    ENVIRONMENT & NATURAL RESOURCES DIVISION



            6    BY:  JAMES J. DUBOIS, ESQUIRE



            7    999 18th Street



            8    South Terrace - Suite 370



            9    Denver, Colorado  80202



           10    303.844.1375



           11



           12



           13



           14



           15



           16



           17



           18



           19



           20



           21           TRANSCRIPT OF TELEPHONIC PROCEEDINGS,



           22    reported at Kramm Court Reporting, Murrieta, California



           23    92563, commencing on Monday, March 28, 2016, at 10:02



           24    a.m., before Paige Hutchinson, Certified Shorthand



           25    Reporter, CSR No. 13459.



                                                                         5

�







            1                      MURRIETA, CALIFORNIA



            2                MONDAY, MARCH 28, 2016, 10:02 A.M.



            3                             - - -



            4             SPECIAL MASTER THOMPSON:  So then let's go on



            5    the record.



            6             This is a status conference in Montana versus



            7    Wyoming and North Dakota, Number 137, Original, in the



            8    Supreme Court of the United States.



            9             And why don't we begin by having appearances



           10    for the parties.



           11             So who is appearing for the State of Montana?



           12             MR. DRAPER:  Your Honor, this is John Draper



           13    here for the State of Montana, and we also have three



           14    others.  I would start by saying that Attorney General



           15    Fox had wanted to be on this call, but he is at the



           16    Supreme Court today in connection with an argument on



           17    behalf of the State of Montana, so he regretted not to



           18    be a part of this.



           19             But with us is the Chief Deputy Attorney



           20    General Alan Joscelyn, also Deputy Attorney General



           21    Tommy Butler, and Special Assistant Attorney General



           22    with the Department of Natural Resources &



           23    Conservation, Kevin Peterson.



           24             And in addition, your Honor, we have with us



           25    Tim Davis who is the administrator of the Water
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            1    Resources Division of the Department of Natural



            2    Resources for the State of Montana.  Those are all who



            3    are on the call for the State of Montana.



            4             SPECIAL MASTER THOMPSON:  Okay.  Thank you



            5    very much, Mr. Draper.  And I certainly understand why



            6    Attorney General Fox was not able to be on the line



            7    today, and welcome to the other attorneys and



            8    administrators on the line for Montana.



            9             So next, then, for the Defendant State of



           10    Wyoming?



           11             MR. KASTE:  Good morning, your Honor.  This is



           12    James Kaste.  I'm here with Chris Brown and State



           13    Engineer Pat Tyrrell.  Attorney General Michael ought



           14    to be joining us shortly; we can certainly proceed in



           15    his absence.  I'm not exactly sure why he got hung up,



           16    but that happens to him occasionally.



           17             SPECIAL MASTER THOMPSON:  So again, thank you



           18    very much, Mr. Kaste.  And Mr. Brown, Mr. Tyrrell, it's



           19    great to have you on the -- or I think it's great --



           20    it's great from my standpoint to have you on the line



           21    again.  And I certainly understand why attorney



           22    generals are sometimes busy, so I will look forward to



           23    Mr. Michael if he is able to come on the line.



           24             So then next, who is representing the State of



           25    North Dakota?
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            1             MS. VERLEGER:  Good morning, your Honor.  This



            2    is Jennifer Verleger for North Dakota.  And I'm at the



            3    airport so it's really loud, so I'm going to put you on



            4    mute.



            5             SPECIAL MASTER THOMPSON:  Okay.  Thank you,



            6    Ms. Verleger.  And if for any reason I ask you a



            7    question, I will make sure to give you a little bit



            8    time to come back off of mute.  And if you need to say



            9    anything, just remember to come back off of mute.  If



           10    we don't seem to be hearing you, that's probably the



           11    reason.



           12             MS. VERLEGER:  Sounds good.



           13             SPECIAL MASTER THOMPSON:  So are there any



           14    attorneys for any of the Amici in the case?



           15             MR. DUBOIS:  This is James Dubois for the



           16    United States.



           17             SPECIAL MASTER THOMPSON:  Okay.  Welcome



           18    Mr. Dubois.



           19             MR. DUBOIS:  Good morning.



           20             SPECIAL MASTER THOMPSON:  And I do not believe



           21    that there was going to be counsel for either of the



           22    other two parties, but let me just -- is Ms. Whieting



           23    on the line?



           24             (No audible response from counsel.)



           25             SPECIAL MASTER THOMPSON:  No.  Okay.
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            1             So what I'd like to do, having taken



            2    appearances, is to go off the record for a moment.



            3                        (Recess taken.)



            4             SPECIAL MASTER THOMPSON:  Okay.  Why don't we



            5    go back on to the record.



            6             So the reason why I called this status



            7    conference is probably obvious.  The Supreme Court,



            8    last Monday, on March 21st of this year, issued an



            9    order and judgment adopting my recommendations from the



           10    second interim report and issuing an order that granted



           11    Wyoming's motion for partial summary judgment.  That in



           12    part found Wyoming also not liable for Montana in a



           13    number of other years but that also found Wyoming



           14    liable to Montana for reducing the amount of water



           15    available in the Tongue River to Montana in both 2004



           16    and 2006, and then remanding the matter to me for the



           17    termination of damages and other appropriate relief.



           18             At the very outset, I should probably



           19    emphasize that, as you know, one of the things I said



           20    at the end of the second interim report was given the



           21    narrow focus of the case after the liability case, that



           22    proceedings for determination of remedies can and



           23    should be short.  And having told the Supreme Court



           24    that, that's exactly my goal in this particular case.



           25             The Supreme Court, as they have said several
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            1    times in this and in other proceedings, would far



            2    prefer that states settle disputes among them over



            3    interstate waterways, and I know the Supreme Court



            4    still feels strongly about the value of settlement in



            5    this particular case.  So as the Court's special



            6    master, I just want to reemphasize the value of



            7    settlement and let all of the parties know that I am



            8    willing to take any steps or entertain any actions at



            9    any particular point in time that can help to promote



           10    the states reaching a mutually acceptable settlement in



           11    this particular matter; therefore, the parties should



           12    never hesitate to make any type of discussion that



           13    might promote settlement.



           14             What I would like to do in this settlement



           15    conference is to, number one, get a sense of what the



           16    parties see as the issues in this particular phase and



           17    then get the parties' initial thoughts on the best way



           18    of resolving the remedies issues on an expeditious but



           19    considered basis as is possible.



           20             So, again, why don't I start out with the



           21    question of what the issues are in this particular



           22    phase.  Based on prior proceedings in this case, I've



           23    been assuming that there are three issues, absent



           24    settlement on any of these issues.  The first is the



           25    amount of damages to be awarded to Montana for the
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            1    liability in the year 2004 and in the year 2006.  The



            2    second issue would be the question of whether Montana



            3    is entitled to any form of affirmative relief, and if



            4    Montana is, what the nature of that relief should be.



            5    And then the third issue would be the allocation of



            6    costs in this particular proceeding.



            7             But, again, I would love at this point to get



            8    Montana and Wyoming's views on whether or not those are



            9    the issues that need to be resolved in this final



           10    portion of the proceedings.



           11             So Montana, Mr. Draper?



           12             MR. DRAPER:  Your Honor, thank you.  And we



           13    appreciate your offer with regard to assisting with any



           14    settlement that may become possible.  We have made, on



           15    both sides, assiduous efforts in that regard and will



           16    keep your advice and offer in mind as we go forward.



           17             With respect to the issues, I think as a



           18    general statement, your listing is consistent with our



           19    view.  The first one, the amount of damages would also



           20    include the form of damages, whether in water or money.



           21    There are a number of sub-issues in each of the areas



           22    that you mentioned, some legal, some factual.  And we



           23    would suggest to your Honor that it might be



           24    appropriate to initiate this phase by scheduling a time



           25    when the states could both submit their specific views
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            1    on what issues need to be resolved and perhaps whether



            2    those are legal that can be resolved by briefing or



            3    factual.  So in general, yes, that's the way we see it



            4    with those for the comments.



            5             MR. KASTE:  This is James, your Honor.  I



            6    agree again.  It's a good day for Mr. Draper and I; we



            7    agree on everything so far, that the general categories



            8    are generally the issues before you in this phase, that



            9    each of them has unique attributes that need to be



           10    addressed, and I agree that it would likely make sense



           11    for the parties at this phase of the proceedings to



           12    flesh out what those issues are in particular.



           13             And I was kind of thinking it might make sense



           14    for us, sort of consistent with our prior practice in



           15    this case, to put together a proposed schedule for the



           16    further proceedings once we have come to some agreement



           17    amongst ourselves about what the issues are.  And as



           18    part of that schedule, there probably should be some



           19    preliminary legal rules with respect to the three



           20    issues you have phrased, and potentially those legal



           21    rulings will be dispositive on some of these general



           22    issues.



           23             SPECIAL MASTER THOMPSON:  Okay.  Thank you.



           24             So, Ms. Verleger, do you have anything that



           25    you would like to add for in North Dakota?
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            1             MR. DUBOIS:  No.  No, thank you, your Honor.



            2             SPECIAL MASTER THOMPSON:  Okay.  Thank you.



            3             So that sounds -- the proposals of Mr. Draper



            4    and Mr. Kaste sound fine to me.  Let me just maybe



            5    mention sort of a couple of thoughts at the very



            6    outset.  And that is, from what I note to date -- and I



            7    am not in any way prejudging any of the questions that



            8    are now before me as special master.  If you take the



            9    three separate issues, first of all, on the damages



           10    side, given the amount of water that is involved, it



           11    does not appear to me that it is an issue that would be



           12    worth any type of significant proceedings.  I cannot



           13    imagine that it would not actually eat up more of the



           14    parties' monies, for example, to try the question of



           15    damages than might actually be at stake.  And again, I



           16    recognize I am saying that without any evidentiary



           17    proceedings in front of me and therefore without



           18    knowing what type of evidence Montana would provide on



           19    the damages, but simply to say that strikes me as an



           20    issue that it would be ideal either for the parties to



           21    settle or to try to resolve through summary



           22    proceedings.



           23             On the issue of affirmative relief, I can



           24    imagine that, you know -- well, let me just, you know,



           25    stop on the affirmative relief for a moment.  I can
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            1    imagine some legal issues there.  But I'm just curious



            2    as to the parties' initial thoughts on whether or not



            3    there would need to be any type of significant



            4    discovery on that issue, given the discovery that's



            5    already occurred.  And I realize I'm putting you on the



            6    spot and you can change your mind later.  I'm just



            7    curious as to initial impressions.



            8             MR. DRAPER:  Your Honor, this is John Draper.



            9    We really haven't considered that question.  I think it



           10    would depend a lot on how the issues were framed by



           11    both states to begin to answer that question, so



           12    unfortunately, I just have to hold off on that until we



           13    understand the issues as propounded by both states and



           14    any comments you may have on them once we have done



           15    that.



           16             SPECIAL MASTER THOMPSON:  Okay.  And,



           17    Mr. Kaste, I assume you're going to agree with



           18    Mr. Draper on that.



           19             MR. KASTE:  Well, there comes a point in every



           20    day where we part ways.  We've reached that point.  I



           21    don't think that extensive discovery, or frankly any



           22    discovery, is probably necessary with regard to



           23    Montana's request for affirmative relief given that it



           24    really is the product of the liability phase of these



           25    proceedings.  You know, I do think that there's
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            1    probably opportunities, as you've probably noticed,



            2    with regard to the exceptions that the parties



            3    submitted, for the submission of evidence for the



            4    continuing course of conduct of each party in light of



            5    the rulings in the second interim report.



            6             As you probably noticed, there was information



            7    submitted to the Supreme Court to demonstrate each



            8    party's attempt to comply with the second interim



            9    report in the course of a real year and our attempts to



           10    work out that process for the first time in light of



           11    the rulings that you've made that have now been adopted



           12    by the Court.  So I think that there's some opportunity



           13    for the submission of evidence, but the need for



           14    additional discovery on that issue, I think, is limited



           15    or nonexistent, like I say, because the affirmative



           16    relief, to the extent Montana is entitled to any,



           17    really flows directly from any conclusions that you



           18    made with regard to liability and the findings you



           19    might make with regard to the imminent future



           20    noncompliance by the State of Wyoming, so that's my



           21    thought on that.



           22             I will note for the record that Attorney



           23    General Michael has joined the telephone conference,



           24    your Honor.



           25             SPECIAL MASTER THOMPSON:  Okay.  Welcome,
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            1    Attorney General Michael.



            2             MR. MICHAEL:  Thank you, your Honor.



            3             SPECIAL MASTER THOMPSON:  Yeah, so -- and



            4    again, this is an issue that I would initially like to



            5    hear from the parties on after due consideration, but,



            6    you know, sort of my initial impression is, given the



            7    amount of discovery that took place earlier as well as



            8    what was presented in court on a variety of issues



            9    which suggested to me that, you know, the parties have



           10    asked questions along the way, that even if they were



           11    directed to liability, may be relevant to this second



           12    phase also, that the only potential area I could



           13    imagine any type of discovery on that would be relevant



           14    might be on the most recent years' experience.  I would



           15    think, though, that most of that would probably be on



           16    the public record or available at this particular point



           17    to both states.



           18             I emphasize all of this because, again, I



           19    would think that we might very well be able to resolve



           20    the affirmative relief issues also through some type of



           21    summary proceedings.  And that if any type of discovery



           22    were necessary, it could be limited in a way that would



           23    not require a great expenditure by the parties and



           24    could keep the amount of time needed to a minimum also.



           25             And then finally on the cost issues, that
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            1    would also strike me as an issue that is really



            2    entirely legal at this particular point and does not



            3    require any discovery.



            4             So thinking about the three issues together,



            5    my hope would be that the parties, when they sit down



            6    together to talk about what issues need to be resolved



            7    and what type of proceedings and schedule should be



            8    proposed, would start out by asking whether or not we



            9    could begin with some type of summary proceedings that



           10    would either permit me to issue recommendations at this



           11    stage without the need of any proceedings beyond those



           12    summary proceedings or at a minimum, could narrow the



           13    realm of any kind of discovery to a minimum because it



           14    would be great to be able to finish this phase of the



           15    proceedings quite quickly, and if the parties are not



           16    able to settle, to get this back up to the Court for a



           17    final resolution of the dispute.



           18             So with that in mind and given the



           19    recommendations of Mr. Draper and Mr. Kaste, what I



           20    would like to suggest would be that the parties begin



           21    by meeting and conferring and seeing whether or not



           22    they can agree to a joint submission that would jointly



           23    set out the issues that need to be resolved, would



           24    jointly propose an approach to bringing this second



           25    half of the proceedings to a rapid resolution, and also
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            1    set out a schedule.  So those would be the -- or a



            2    proposed schedule.  Those would be the three elements,



            3    issues that need to be resolved and an approach that



            4    would hopefully maximize the chances that this could be



            5    brought to a speedy resolution at this stage, and then



            6    third of all, a proposed schedule for those particular



            7    proceedings.



            8             Let me just stop there and see Mr. Draper,



            9    Mr. Kaste, and Ms. Verleger, whether any of you have



           10    any comments on that.



           11             MR. DRAPER:  Your Honor, this is John Draper.



           12    I think that sounds like an excellent approach.  We



           13    would certainly be glad to work with the other states



           14    to accomplish what you just set out.  We're going to



           15    need a little bit of time to do so to rearrange our



           16    schedules now that this case is active, and so I would



           17    request an appropriate amount of time to allow us to



           18    meet either in person or by telephone and to formulate



           19    the joint submittal that you mentioned.



           20             SPECIAL MASTER THOMPSON:  Mr. Kaste?



           21             MR. KASTE:  I think that what you proposed



           22    makes a lot of sense, and I agree with Mr. Draper, that



           23    we just need an adequate, although not extended period



           24    of time, to put that together for you.



           25             SPECIAL MASTER THOMPSON:  Okay.  And
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            1    Ms. Verleger?



            2             MR. DUBOIS:  I agree with everyone, your



            3    Honor.



            4             SPECIAL MASTER THOMPSON:  Okay.  So what about



            5    April 15th?  That provides you basically three weeks of



            6    time to find an opportunity to meet and confer and to



            7    reduce things to paper.



            8             MR. DRAPER:  Your Honor, this is John Draper.



            9    I hadn't included in my thoughts on that subject the



           10    benefits of just conferring with the other states



           11    before submitting anything.  My proposal without the



           12    time for that was going to be to ask you for 30 days to



           13    submit that which would be about the 27th of April.  My



           14    proposal would be to give us a week beyond that so that



           15    we could have a reasonable but relatively short amount



           16    of time allowed for us to confer and hopefully come up



           17    with a joint recommendation to you.



           18             MR. KASTE:  Your Honor, this is James.  Any



           19    time between April 15th and the last day that



           20    Mr. Draper mentioned works for us.



           21             SPECIAL MASTER THOMPSON:  Okay.  Why don't



           22    we -- because I do want the parties thinking on this



           23    and why don't -- I'm just going to look here at my



           24    calendar.  Hold on one second while I get into it.



           25             Okay.  So what I would suggest, and giving you
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            1    a weekend, let's do April 25th; that's effectively four



            2    weeks from today, and that's a little bit more time



            3    than the April the 15th, but, you know, I don't think



            4    this is going to be a particularly complicated



            5    proceeding, and I really do want to continue to move



            6    this along.  And so that will give you a full four



            7    weeks as well as a weekend, hopefully to be able to



            8    come to an agreement on this.



            9             And I guess the other thing I would suggest



           10    here is, as I said, I hope the parties can agree on the



           11    issues, a procedure, and a schedule.  But what I would



           12    also suggest is if the parties cannot agree on some



           13    aspect of any of those three elements, then you should



           14    either in the joint document set out both sides'



           15    position, or if you want to, you can submit separate --



           16    what I have referred to as letter briefs along the way.



           17    It doesn't need to be formal, just some type of a



           18    written communication in the form of a letter or short



           19    brief on your position on the particular issue.  But



           20    again, my hope is that the parties will be able to



           21    actually reach agreement on certainly most if not all



           22    of the issues here.



           23             So with that, let me ask, are there any other



           24    issues that you think I need to address in the



           25    proceeding today?
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            1             MR. DRAPER:  Your Honor, this is John Draper.



            2    I think that covers everything I had in mind.



            3             MR. KASTE:  This is James, your Honor, and the



            4    same goes for Wyoming.  That's everything we had on our



            5    list.



            6             SPECIAL MASTER THOMPSON:  Okay.  So there are



            7    probably two other things that I should mention.  The



            8    first is, as I think you know and hopefully you felt



            9    comfortable with, is I never submitted my last fee



           10    request to the Court.  I was thinking that might just



           11    make more sense, depending on what the Supreme Court



           12    did, to address it at the end.  But I'll go ahead and



           13    submit that now.  That's basically for the research and



           14    preparation for the second interim report as well as



           15    the conference calls last spring with respect to the



           16    question of settlement.



           17             And then the second thing is, I should let all



           18    sides know that as of January 1st, I went back of



           19    counsel to the law firm where I had practiced 30 years



           20    ago, which is O'Melveny and Myers.  I am still



           21    retaining my various other positions, so I'm still a



           22    law professor at Stanford.  Furthermore, I am still



           23    director of the Woods Institute here at Stanford.



           24             In going back of counsel to O'Melveny, my



           25    agreement with O'Melveny was that this particular
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            1    matter would not be handled through my relationship



            2    with the law firm.  So I am still proceeding as a



            3    Special Master in my individual capacity and not as



            4    counsel to O'Melveny, and my fees in this particular



            5    proceeding will not change as a result of going back of



            6    counsel to O'Melveny.



            7             I have also checked, as far as I can tell,



            8    there are no forms of conflict, but I did want to let



            9    you know that, as I said, I did form that new



           10    relationship with my old law firm.



           11             MR. KASTE:  This is James from Wyoming.  Thank



           12    you for that information, and I don't see that



           13    presenting any concerns for the State of Wyoming.



           14             MR. DRAPER:  Yeah, this is John Draper.  I



           15    agree with Mr. Kaste.  Glad to know about that, but at



           16    first blush, I don't see any possible conflict.



           17             SPECIAL MASTER THOMPSON:  Yeah.  And I should



           18    also mention that none of the type of matters I'm



           19    handling for O'Melveny, I think, raise any of the



           20    issues in this particular case, and to the degree that,



           21    you know -- and this has been true all along, but if I



           22    see any type of potential conflict, I will obviously



           23    let you know right away, but I will make -- you know,



           24    I'm being very careful to avoid any potential conflict.



           25             Okay.  So with that, I will issue an order
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            1    with respect to the joint memo regarding the issues,



            2    proposed procedure, and a proposed schedule.  We'll



            3    probably get that out tomorrow, and but it's on the



            4    record, so you can take it as gospel at this particular



            5    point that that is what the order will say also.



            6             And with that, unless there's anything else,



            7    we can close this proceeding with some additional time



            8    to spare.



            9             MR. DRAPER:  This is John Draper.  Thank you



           10    very much, your Honor.  It's good to talk with you.



           11             SPECIAL MASTER THOMPSON:  Okay.  Thank you



           12    very much to everybody.



           13             And what we'll also do, the one thing I forgot



           14    to say is, I will also have Ms. Carter phone around to



           15    counsel and set up a time after April 25th for another



           16    status conference and consideration of the joint



           17    submission.



           18             Okay.  Thank you very much.  Now we're off the



           19    record.



           20                              - - -



           21            (End of proceedings at 10:41 A.M.)



           22                             - - -
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