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THURSDAY, MAY 19, 2011 9:02 A M

SPECI AL MASTER THOMPSON: So let's officially
start, then. Wl cone back. |1've mssed you all, but |'ve
been follow ng fromafar the proceedings at the U S.
Suprene Court level. So why don't we start with fornal
I dentification of the counsel, so let's begin again with
Mont ana.

MR. DRAPER: Your Honor, this is John Draper for
Montana. | have with ne here in Santa Fe, Jeff Wechsler
and ny assi stant Donna Orerod and on the phone from Hel ena
I's Jennifer Anders and Andrew Huff.

SPECI AL MASTER THOMPSON:  Thank you.

And for Wom ng.

MR. M CHAEL: Your Honor, this is Peter M chael.
Wth nme are Andrew Kuhl man, David WIIns, Jay Jerde, and
our paral egal Casey McMil lin.

SPECI AL MASTER THOWPSON: Wl cone ever ybody.

Nort h Dakot a.

MR, SATTLER  Thank you, your Honor. Todd
Sattler, Assistant Attorney CGeneral from North Dakot a.

SPECI AL MASTER THOMPSON:  Thank you.

And then for amcus United States.

MR, JAY: This is WIlliamJay, your Honor, from

the Solicitor General's Ofice joined on the phone by Jim
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Duboi s of the Environnment and Natural Resources Division.

SPECI AL MASTER THOWPSON: Ckay. Thank you.

And then am cus Northern Cheyenne Tri be.

M5. WH TEING Yes, your Honor. This is Jeanne
Wi teing representing the Northern Cheyenne Tri be.

SPECI AL MASTER THOWPSON: Ckay. Thank you.

And is there anyone else on the |ine who has not
I dentified thensel ves or been identified by sonebody el se?

Gkay. Thank you.

So we set aside an hour and a half. [|'m hoping
that this doesn't take that long, but | just wanted to
make sure that we had sufficient tinme, if necessary, to
handl e any i ssues that cone up.

The princi pal purpose of this conference call is
to determ ne what the next steps should be in the case now
that it's been remanded back fromthe Suprene Court. And
| have a variety of thoughts on the question, but what I
would really like to do is to start out first by getting
the parties' thoughts on what the next steps should be in
the -- in the proceeding.

So why don't | start with you, M. Draper, do
you have thoughts as to what should be the next steps?

MR. DRAPER: Your Honor, this is John Draper. |
have been thinking that the natural next step is for us to

enter a Case Managenent Pl an that woul d govern the next
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part of the proceedings getting the case ready for trial,
and that would include things |ike discovery and

conpl etion of any pleadings, and things like that. That
seened to ne to be the | ogical next step.

SPECI AL MASTER THOWPSON: Ckay. Thank you.

| do have the copy of the draft Case Managenent
Plan No. 1 that you submtted on behalf of the parties
back in Decenber of |ast year. And we can cone back and
tal k about that draft Case Managenent Pl an in a nonent,
but let me turn to M. Mchael. Do you have any thoughts?

MR. M CHAEL: Your Honor, | generally agree with
M. Draper that we ought to proceed with the Case
Managenent Plan. And he and | did have a good di scussion
this norni ng about sone of the blanks, so we're prepared
to go forward with that, but | didn't have anything very
I nteresting, just plow forward.

SPECI AL MASTER THOWPSON: Ckay. Thank you.

And M. Sattler for North Dakota?

MR, SATTLER  Thank you. | don't really have
much to add, your Honor. | would just note that we had
some di scussion |ast year about North Dakota voluntarily
produci ng docunents, and | would just rem nd your Honor
that that did occur |ast Novenber. North Dakota sent out
a CDROMwth all the docunents in its possession that are

related to the Conpact.
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SPECI AL MASTER THOWPSON: Ckay. Thank you.

And does anyone have any additional suggestions
t han what has been put forward so far in ternms of
finalizing the Case Managenent Pl an?

Ckay. Then let ne just suggest what | would
like to do. | agree with both Montana and Wom ng t hat
the very first stepis totry to finalize the Case
Managenent Pl an.

In addition to that, | want to tal k about the
possibility, as | suggested before, of having both parties
file letters that would identify to the best they can at
this point in time what they see as the renmining issues
of fact and law that will need to be resolved as part of
this case. | realize that additional questions can cone
up as a result of discovery, but I would |like the parties
to set out as best they can what they see as the -- as the
remai ning i ssues because | think that will help all of us
as we nove forward in trying to tighten the case.

And then the third thing -- and this gets back
to the Case Managenent Plan and finalizing it -- 1'd |ike
to try and get us to begin discovery as soon as possible
so that we can nove the case along. Unlike sonme Speci al
Masters, | don't want to nmake a career of this, and |I have
other matters that | can turn ny attention to.

And then the fourth thing is | want to start to
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schedul e regul ar status conferences so that, again, we
can -- we can nove things forward as quickly as possible.

So let's go back to the Case Managenent Pl an for
a nmonent. There were two things |ooking at the Case
Managenent Plan that seens to be open issues: One was an
agreenent on dates, and then a second issue was the
question of bifurcation of the proceeding into, well, two
phases, a liability phase and a renedi es phase.

So just turning to that latter issue first, in
the draft Case Managenent Plan that was circulated in
Decenber, the second paragraph of it provides for
bi furcation in the two phases, a liability phase and a
remedi es phase, and there is a bracketed, italicized
notation at the end that Wom ng hasn't agreed to -- to
this section. So |I'd be curious to find out from both
Mont ana and Wom ng what the disagreenent is there and
whet her or not you think there's any possibility of
resolving that as part of your discussions on finalizing
t he Case Managenent Pl an.

MR. DRAPER: Your Honor, this is John Draper.
M. Mchael and | have been di scussing that question, and
we have not resolved our disagreenent about that yet. And
we continue to feel that it's -- it's -- it's a very
useful approach. It was used very well in the Arkansas

River litigation between Kansas and Col orado, and it
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was -- it was a way of organizing the approach to the case
that was neutral, didn't prejudice any of the parties, but
it allowed the focus in each of the phases to be on the
type of evidence and the type of experts that are needed
which are in many ways different.

And so we continue to believe that it's a very
useful tool for you to organize the case so that there
Is -- when you get to the renedi es phase, you' ve confirned
or determ ned the existence and anount of violations. The
answers to those questions nay determne liabilities or
have an effect on themon the -- I'msorry, | m sspoke.
Those determ nations of whether there's a violation, and
I f so, how nmuch will have an effect on the renedies.

As the Suprenme Court has said in the past, the
remedi es can be either in water or noney. You need to
make that determnation, if there's a di sagreenent between
states, about how that should be done. And I think the
determ nation even by the states is going to be affected
by the results of the first phase. And to try to get to
those at this point, it's not an efficient use of the
States' tinme and the Court's tine.

And when we | ook at the di scovery aspect of it,
If you don't -- if you don't bifurcate, then you need to
| ook at the special types of experts that are needed to

assess and quantify the effect of violations on the
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downstream state. And as | say, those tend to be in many
I nstances different kinds of experts: agricultural and
econom sts, for instance. And the econom sts in our
experience in the Arkansas litigation were a whole new
sets of experts that needed to be engaged, be nmade the
subj ect of discovery both in ternms of discovery to
determne the different sets of facts, sonetines which are
econom cal, not hydrol ogic or engineering, that are needed
to fornulate their analysis and prepare their experts'
reports, and then the opportunity for the other state to
di scover the bases for these determ nations and prepare
their own counterreports.

So we -- as you can see, based on our experience
there, | feel that it would be a very good thing to
consi der, would nake the case nore efficient, and although
we have tal ked about it, we have not reached agreenent
between the states at this tine.

SPECI AL MASTER THOWPSON: (Okay. And
M. M chael ?

MR. M CHAEL: Your Honor, |et me voice our
concern wwth the bifurcation. And M. Draper and | talked
about this just a bit ago, and we have tal ked about it
during various status -- or case nmanagenent conferences we
had wth all parties.

There is -- the way | understand what Montana is
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proposing here is not a bifurcation of the trial under
Rule 42. And | think that woul d be sonmething the Court
woul d take up |ater anyway. But they're tal king about a
bi furcation of all the proceedings, and | think they nean
di scovery as well. And | guess one of ny concerns is an
efficiency question.

The way | see the case now -- and | think your
| dea of having to submt letters to try to see where we
are on legal and factual issue is a very good one, but
"Il take a quick shot at that in the context of this --
of this issue.

Seens to ne that the guts of this case nowis
are there -- were there tinmes in the past that pre-1950 --
or water -- Mntana water users with pre-1950 rights on
these rivers didn't get as nuch water as they should have
because Wom ng posted the surface water users,
groundwat er users wth their taking interconnected
groundwat er or reservoir operators were hol di ng back water
at those critical tinmes. That's kind of just general
where | believe the case is.

And so | think the water -- the damage i ssues
fromour standpoint is going to be naybe a little
different than what you find in other conpact cases which
| think, you know, nore revolve around how nuch water was

delivered at the state |ine.
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This case is nore the individual water user in
Mont ana and what happened to his particular field in a
particul ar year becones inportant. And we have to find
that out in discovery. And it seens like in aliability
phase, we're going to be deposing the sane kinds of
W t nesses, you know, nanagers of an irrigation district on
t he Tongue River in Montana, for exanple, to find out, you
know, what years they felt they were not getting the water
t hey shoul d have gotten, and so forth.

And at the sanme tinme, we would want to ask them
about their damages, and what crops were being grown at
the tine; what do you think happened to the crops that
year in your district; you have docunents to prove it,
because | think that's how this case is going to build.
And that being the case, we would like -- when we take
t hose depositions and do that discovery, we would like to
gather it all at once, really.

And then the other issue goes, | guess, nore to
the nore discrete question of actually quantifying into
maybe dollar ternms what danages nmay have happened. And we
woul d Ii ke to see what Montana thinks their danmages at
sonme reasonabl e period of tinme because there's always a
possibility of settlenent, and we would |ike to have an
| dea of the scope -- of what they think the scope of their

case is. That really affects what m ght be possible in a
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settl enent discussion. So delaying that has a negative
consequence in terns of the possibility of us getting
together and tal king settlenent.

And |' m not sure how nmuch is gai ned by
bi furcating the discovery process, the litigation itself
i nto two packages here.

And that's pretty nuch ny two issues with it.

SPECI AL MASTER THOWPSON: Ckay. So | agree with
you, M. Mchael, that | think the nost rel evant question
at the nonent is how potential bifurcation of the issues
woul d i npact discovery, and that's the key question at the
nmoment. And so | guess | have two questions for both you
and M. Draper.

The first is: Can we conplete the Case
Managenent Pl an, including having dates for the rel evant
types of discovery until we have resolved this question?

And then the second one is: Could you inagine a
situation where you m ght be able to delay sone forns of
di scovery; for exanple, nmaybe expert w tnesses on the
remedy question while ensuring that to the degree you're
bringing people in that are right now relevant to the
liability issue -- for exanple, witnesses for irrigation
or water districts -- that there you woul d conduct
di scovery on all the issues?

Just wonderi ng whet her you have thought about

KRAMM & ASSOCIATES, INC.
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that possibility.

MR. M CHAEL: Your Honor, Peter M chael.
agree there is a distinction there. W have thought about
that. And | think what you are suggesting is the Case
Managenent Pl an, we have a carve-out for Mntana's experts
that quantify damages with nmaybe econom ¢ damages carved
out fromall the information that m ght go into that
calculation. And that's what |'m hearing you say. And |
think that has sone potential as a solution to this.

SPECI AL MASTER THOMPSON: So | guess | have --
when | heard you tal ki ng about your concerns about
actual ly separating out the discovery on liability issues
and renedi es issues, one of the things |I heard you having
a concern about was really the efficiency of discovery.

If you're going to spend tinme deposing the hat of an
irrigation or water district about their water use and
whet her or not during certain periods of tine they were
deni ed water, you don't want to have to go back and depose
sonebody twi ce and, presumably, they don't want to be
deposed tw ce.

And so what |'m wondering i s whether or not
there's a way of solving your concerns, particularly on
the efficiency side, while at the sane tinme nmaking sure
that, you know, we are not trying to get sone discovery at

the stage where it mght be premature, and |'mthinking
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specifically on the expert witnesses on the liability
questions -- or, I'msorry, on the renedi es questions.

MR MCHAEL: | think if it was -- your Honor,
Pete M chael again. If it was a special carve-out that
was very targeted and clearly stated, | think that woul d
be sonething that would be -- have sone pretty good
potential. |t doesn't give us the second argunent | nade,
which is, you know, how strong a case does Montana think
It has for how nuch noney or can support, but it does deal
wth that. | think it deals with the di scovery issues
that | have identified --

SPECI AL MASTER THOMPSON:  Yeah.

MR MCHAEL: -- to be specific and clear.

SPECI AL MASTER THOWPSON: No, | understand. It
deals with the -- with the discovery efficiency question;
It doesn't necessarily get you the information that m ght
help in settlenent discussions.

| guess one question | have there is whether or
not you can really prepare expert w tnesses on the
remedi es question until you have resolved all of the
| iability questions.

MR. DRAPER: Your Honor, this is John Draper. |
certainly have sone synpathy for the plaintiff,
M. Mchael, nentioned about efficiency. W don't want to

be taking people's depositions twce if there are obvious
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guestions that could be covered in the first go-around.

| wll say, fromour experience in the Arkansas
Ri ver where we did bifurcate the case, we didn't have that
probl em conme up. You know, people are usually sensitive,
"Hey, you want to take this guy's deposition a second
tine." W didn't have those issues cone up, to ny
recol |l ection; they were different people.

And your expert witnesses in the renedi es phase,
they're in many ways defining the facts that need to be
di scovered, and so you got to have -- you got to have
pretty full engagenent of those experts in order to do
di scovery at an early stage on things that relate to their
expert analysis, and our finding was that there were nmany
facts that were determ nable through different needs;
depositions wasn't necessarily the only way to do it. The
econom sts often worked off of official economc's
reports, and so on, and | ooking at prices, and a nunber of
different factors that had nothing to do with the
hydr ol ogy and engi neeri ng of determ ning the anount of
vi ol ati ons.

And so it's -- on the one hand, it is pretty
difficult to anticipate all of the questions wthout fully
getting into that renedy phase, hiring experts, and
getting them working at the very begi nning and not havi ng

to do that until we had conpl eted the hydrol ogic
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engi neering anal ysis necessary to determ ne Conpact
conpliance or not and the anobunt of nonconpliance was very
hel pful .

| think we could -- as | say, |I'msynpathetic to
the notion to anything that you can do to streamine
things is all for the good. And there may be -- there may
be things that can be inquired into during that first
phase of depositions that are of a general nature. And
certainly, | think it's good to encourage the parties to
do that, even if it is bifurcated, so that we mnimze any
duplication. But our experience in the Arkansas River
litigation was there was not any noticeabl e anount of
duplicative discovery.

SPECI AL MASTER THOWPSON: So |let nme ask for
the comments, if any, fromeither M. Sattler, you for
North Dakota, or for any of the amci on the line.

MR, SATTLER  Your Honor, this is Todd Sattler.
| don't have any position with regard to bifurcation.

SPECI AL MASTER THOMPSON:. M. Jay or M. Dubois?

MR. JAY: Your Honor, this is M. Jay. | don't
t hi nk we have anything to add at this point.

SPECI AL MASTER THOMPSON: Ckay. Ms. Whiteing?

Ms. Whiteing, are you still on the line?

M5. WHITEING Yes. I|'msorry, your Honor. |

had ny phone on nmute. W're talking, but you didn't hear
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me.

SPECI AL MASTER THOMPSON: | understand the
problem It happens frequently.

M5. WHI TEING W do not have a separate
position on bifurcation.

SPECI AL MASTER THOMPSON: Ckay. So let ne just
suggest the following on this, and then M. M chael and
M. Draper, get your thoughts on it:

G ven that this affects the scope of the
di scovery that can take place at various points in tine,

It seens fromwhat you said that it nmakes sense to try to
resol ve the question of that discovery scope before
finalizing the Case Managenent Plan because it's hard for
nme to see actually setting out the dates and novi ng
forward with discovery until that is resolved. And |I'd
like to try to get that resolved as quickly as possible.

So I''mwondering whether or not the first step
woul d be to ask the parties to get together again and see
one last tinme whether or not you mght be able to reach an
agreenent as to how to nove forward wth the discovery and
with the notion that, again, the question of whether or
not the actual trial should be bifurcated is sonething
that we can resolve later, if necessary. And at the
noment the question is: Wat is the legitinate scope on

the -- on the discovery?
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And | would ask you if you can think about
whet her or not there m ght be sone type of m ddl e ground
I n which, for exanple, you mght carve out the expert
Wi tnesses on the liability phase. And if you cannot reach
an agreenent on that question, that the parties then
submt letter briefs to nme, and in those letters set out
what their position is on how they think discovery should
be handl ed, again, specifically on this issue of whether
or not there should be any separation in the discovery,
and al so then set out any precedence that they think
support their particular approach, as well as why they
think their approach is the appropriate direction to go,
and then we woul d have anot her phone conference in order
to resolve that question after which we would then quickly
finalize the Case Managenent Plan itself.

MR. M CHAEL: Your Honor, this is Peter M chael.
| wll add an addendumto what you just nentioned.
think it sounds |ike a good plan.

M. Draper and | this norning reviewed our

deadlines in the plan, and -- we haven't gone over wth
the amci, so we're not -- we don't have anybody in
agreenent, but we -- given the fact that the Suprene Court

has given us nore direction on where the case is heading,
we were able to reach sone what we think is agreeabl e

dates. So that |ast process, if we get this through
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bi furcation, | think would happen very quickly. W'd
probably be presenting you sonething that is agreed
upon.

SPECI AL MASTER THOMPSON: And so let ne just
ask. |'ve been assuming, as | nentioned, that we have to
really resolve the bifurcation question in order to
finalize those dates, but if you think that you can
finalize those dates and still have that question open for
resol ution at the next status conference, that would be
fine wwth ne. | think that woul d speed things up.

MR. DRAPER: Your Honor, this is John Draper. |
think your original notion is correct that, really, we
have to resolve the bifurcation question. And M chael and
| have tal ked about these dates, but | realized as we go
t hrough this conversation, | was assum ng that -- that
when | was working wth those dates that the case woul d be
bi furcated, and he nay have been assum ng the exact
opposite, and | didn't clarify that with him so | think
we have got sone further discussion to do.

It seens like if we have dates, we're going to
need two alternative sets of dates since we're talking
about the tine to hire new experts and get them on board
and all of the site visits and things that those people
w |l have to do and separate types of discovery woul d nake

It a different set of dates, fromny point of view, than
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what | have been thinking of so far. But | would think
that the general notion that we could cone to sone
agreenent is very likely to happen quickly after we
determ ne fromyou whether the case will be bifurcated or
not .

SPECI AL MASTER THOWPSON: Ckay. And when |
| ooked at the Case Managenent -- or the draft Case
Managenent Plan, it did appear that those were really the
only two unresol ved questions: Nunber one, the question
of bifurcation; nunber two, the agreenent on the dates.

Are there other disagreenents that are not
obvi ous fromthe docunents?

"Il take that as no.

MR. M CHAEL: Your Honor, that's a negative.

SPECI AL MASTER THOWSON: Go ahead, Pete.

MR. M CHAEL: Excuse ne. | think it is a no
fromny standpoint. | think you have covered the two
| ssues.

SPECI AL MASTER THOWPSON:  Yeah.

MR. DRAPER: | think also --

SPECI AL MASTER THOWPSON: Go ahead,
M. Draper.

MR, DRAPER: John Draper. | think, you know, we
have got sone smaller matters, |ike typographical errors

that we've noticed in the draft and so on. But in
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addition it's occurred to nme -- and | haven't had a chance
to talk to counsel on this since it occurred to nme, but we
probably need to provide for the fact that the pleadings
are conplete or else if there are going to be any anended
or additional pleadings, that there needs to be a deadline
for that. So that is the only other thing that | can
think of at the nonent.

SPECI AL MASTER THOWPSON: Ckay. And let ne ask,
when | was | ooking at places where there were dates to be
filled in, I saw that you had reserved places for dates
for the subm ssion of expert reports for initial
di scl osures for witten discovery, but | didn't see any
places to fill in dates for depositions. Are you planning
on submtting those?

MR. DRAPER: Your Honor, this is John Draper.
There is sonme consideration -- that is in part true.
Wereas we provided for beginning and ending of witten
di scovery, we only provided for the begi nning of
deposi tion discovery, and we did not have a provision in
there for concludi ng deposition discovery. And we would
have a proposal for a date to conclude deposition
di scovery to add to this, so that would be anot her
addi tion, yes.

SPECI AL MASTER THOMPSON:  Ckay.

MR. DRAPER. Ri ght now the begi nning of
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di scovery, which was part of your point, is covered, |
believe, on -- at least in ny printout of it on Page 10,
there's an Arabic 2 entitled "Deposition Discovery." And
It starts out by saying, "Upon conpletion of all States'
initial disclosures, deposition discovery may commence.”

SPECI AL MASTER THOMPSON:  Ckay.

MR. DRAPER: Both witten and deposition
di scovery are contenplated by the States to start at the
time of the initial disclosures.

SPECI AL MASTER THOMPSON: Ckay. | think when --
when you do finalize the Case Managenent Plan, one of the
things I'd like to see is a date for finalization and
conpl etion of all discovery, including the depositions.

MR. DRAPER: Ckay.

SPECI AL MASTER THOMPSON: And al so there are
sone provisions in the Case Managenent Plan, so | think
It's appropriate, that deal with the amci, including the
United States. Have they participated in any of the --
any of the conferences that you have had di scussing the
Case Managenent Pl an?

MR. DRAPER: Your Honor, this is John Draper.
Yes, they have. They have been involved, certainly
invited, and | think to a great extent involved in all of
our conversations that led up to the version that we have

submtted to you
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SPECI AL MASTER THOMPSON: Ckay. G eat.

And so M. Jay and M. Dubois for the United
States, and Ms. Witeing, do you have any problens with
any of the provisions that specifically deal with am ci,
I ncl udi ng the discovery?

MR DUBAOS: This is JimDubois.

SPECI AL MASTER THOWPSON: Go ahead, Jim

MR, DUBAO S: | think that we have given our
I nput on those things, and it's been a while, but ny
recollection is that they are resolved fromour point of
Vi ew.

SPECI AL MASTER THOMPSON: Ckay. G eat.

M5. WHITEING This is Jeanne Witeing. | would
agree, we did provide our coments and had our input in
t he case nmanagenent order, particularly on the issues
I nvol ving the am cus parties.

SPECI AL MASTER THOWPSON: Ckay. Thank you.

So I'l'l come back in a nonent and talk again a
little bit nore about the Case Managenent Plan. But |
also want to talk a little bit nore about ny suggestion
that parties identify the likely issues of fact and | aw
that still need to be decided in this case. As | said, |
think it would be very useful to do that. And | could
seek two different routes at the nonent for doing it.

One is to ask all the parties to do that at
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approximately the sane tinme that we're finalizing the Case
Managenent Plan. And that was an approach that | saw
Ral ph Lancaster use as Special Mster of the

New Jersey vs. Delaware case. And in that case, each of
the parties filed a three or four-page letter that again
set out what they saw as the issues of fact and law to be
resolved in that case.

The only difference here is that that set out
all of the issues of fact and law. At this stage now t hat
we' ve resol ved sone of the | egal issues, hopefully the
| ssues of fact and law to be resolved at this point are
sonewhat narrower than they woul d have been earlier in
this case. So one possibility is for us to just have a
separate filing, as | said, probably and approxi mately at
the same tinme that we're finalizing the Case Managenent
Pl an.

The second possibility would be to -- to do that
as part of the initial -- let's see here, find this -- as
part of the discovery process right nowis to set out the
initial disclosures. And so one possibility would al so be
to -- well, to have the likely issues of fact and | aw be
set out as part of those initial disclosures.

And |'mjust curious, again, M. Draper and
M. M chael, whether or not you have any thoughts as to

whet her there's any preferable tine to do that.
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MR, DRAPER:  Your Honor, this is John Draper. |
t hi nk your second suggestion makes sense. W could draft
that into the final version of the Case Managenent Pl an
and that would be an orderly way to take care of that and
woul d be sonething that | think would be worthwhile for
the parties to do.

| think we would both want to have the caveat
that those are the issues of fact and | aw as we perceive

themat this stage in the proceeding prior to discovery,

that may -- the discovery and further devel opnents in the
case nmay cause sone alteration in those -- in those issues
I dentified.

SPECI AL MASTER THOWSON: M. M chael ?

MR. M CHAEL: Yes, your Honor. | guess the
question here is whether it would be helpful to you to --
if we submt our -- if we were -- we submt our
di scussions of the facts and the law nore quickly prior to
t he Case Managenent Pl an being finalized, the advantage of
doing that and not waiting for the initial disclosures to
do it would be that you would have -- if it turns out
there's a dispute of where we see the scope of the case
being, that could be relevant to, you know, your final
deci sion of what deadlines you want to inpose.

So I was just kind of thinking that the facts

and the law identification -- and earlier 1 n our
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di scussions this norning, | thought it was worthwhile to
tal k about facts and laws or a little bit of how | see the
case in the context of how discovery m ght conmence. So
"' mthinking that nmaybe that woul d be sonet hing separate
fromthe case managenent -- or the initial disclosures and
actually have it sooner as a separate docunent.

SPECI AL MASTER THOMPSON: So, M. Mchael, 1"l
tell you, I'msynpathetic to anyone who tells ne today
that we should do things earlier rather than | ater.

So let me turn back to you, M. Draper, and ask
whet her there's any reason not to do that.

MR, DRAPER: Well, |I'mactually somewhat
persuaded by M. Mchael's comment. You know, it m ght
make sense for us to schedule such a submttal, you know,
a nmonth before the initial disclosures and that would help
the States in refining their initial disclosures. | think
It would fine-tune the nutual understanding, and it may
not be a conmmon understandi ng conpletely, but an initial
under st andi ng of what the issues of |aw and fact are and
make -- thereby affect the scope of the initia
di scl osures that need to be nade.

SPECI AL MASTER THOMPSON: Okay. So why don't
we -- why don't we do the followng: Wat | would like to
do is to schedul e anot her status conference for

approximately a nonth from now and ask the parties to
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confer before then on the question of bifurcation and its
rel evance to discovery and see whether or not they can
reach agreenent on what the scope of discovery would be,
whet her or not it's necessary to have two phases of
di scovery, and then to submt to nme, probably about a week
before that status conference -- so that wll give you
about three weeks -- either an agreenent on the scope of
di scovery and whet her discovery will take place in two
phases. And if there is not agreenent, as | said, letter
briefs fromthe parties setting out their positions and
providing any materials in support of it. Then what |
woul d suggest is that we can resolve that question during
t hat conference call

| would prefer, unless there is sonething that |
see in those letters that |I'mnot expecting, | prefer that
we resolve it in a conference call rather than setting up
any type of a formal hearing on the question, and then at
that conference call, once that is resolved --

(Conference speaker: Joining the neeting.)

SPECI AL MASTER THOWSON: -- once that is
resol ved, then what we can do is to -- Is to set a date
fairly soon. | don't want nore than a couple of weeks to

pass for the filings of the issues of fact and | aw still
to be decided in the -- in the case. And to the degree

the parties can agree on that, that woul d be perfect, but
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nmy guess is you'll probably each want to submt separate
| etters.

As M. Draper pointed out, | realize that it's
possi bl e additional issues can arise during discovery.
What |'masking is that the parties submt their current
list of issues in fact and law in good faith and to the
degree there are additional issues of |aw or fact that
come up that couldn't have been determ ned at this point,
| wll certainly understand that.

And | guess then the only question is whether or
not -- and we don't need to resolve this today, but
whet her or not we can do the Case Managenent Pl an at
exactly the sanme tine as we do the issues of fact and | aw
or whether or not you want |i ke a one-week |ag on that.

MR. M CHAEL: Your Honor, this is Pete M chael.
| guess after we do the issues of fact and | aw, probably
It woul d make sense for us to get back together with the
entire group, as we have done leading up to this, and see
If we can put into the Case Managenent Pl an the dealing
with the bifurcation issue, yea or nay, naking those
adj ust nents as needed and any changes that would result
fromany surprises in the issues in facts and law. So |
woul d suggest naybe a week del ay there, but have us
actively work on it, cone back with another Case

Managenent Pl an at that tine.
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MR. DRAPER: Your Honor, this is John Draper.
That sounds generally satisfactory from our point of view
| -- as we get into scheduling that, | do have a problem
inthat I"'min trial continuously from June 2nd through
June 24th. And if we could, give ne just a little bit of
time after | get out of trial to undertake the matters

that you're describing, | would certainly appreciate that.

SPECI AL MASTER THOMPSON: Ckay. So why don't we

then plan to have the next conference call during the --
during the week of June 27th, so we'll schedule a status
conference for that week.

And | understand what you're saying,

M. Mchael, so you're in trial until --

MR. DRAPER: This is John Draper.

SPECI AL MASTER THOWSON: |'msorry, M. Draper.
Sorry.

MR, DRAPER: Through Friday the 24th. So if it
were possible to give ne a couple of business days to
finalize things wth M. Mchael and submit themto you,
that would be -- that woul d be nost hel pful.

SPECI AL MASTER THOWPSON: We don't need to
absol utely schedul e the exact date and tine over the
t el ephone, but |I'mthinking naybe if we could schedul e
sonething late in that week of July -- I'"msorry, of

June 27th, then what we could do is to have things due at

KRAMM & ASSOCIATES, INC.

Page: 32



Telephonic Transcript of Proceedings

STATE OF MONTANA vs. STATE OF WYOMING, et al.

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

t he beginning of the week. | can read fairly quickly.
And since |I'mthinking about having sinultaneous

subm ssions, then it shouldn't be a problemto have
sonet hi ng due maybe that Tuesday the 28th.

And | assune, M. Draper, that you can have
sonebody el se working on any letter brief that you want to
submt and then you can take a look at it and finalize and
submt it by then.

MR. DRAPER  Yes, your Honor.

SPECI AL MASTER THOMPSON: And that al so gives
everyone two weeks to get together before M. Draper goes
into trial

So why don't we do this, then: Wy don't -- |
wi |l have ny assistant, Susan Carter, e-mail around to
people to find a date and a tine late in that week, again,
of June 27th when we can have a status conference call
and at that point we'll resolve any remaini ng di sagreenent
on the question of bifurcation and its inpact on
di scovery. And then what we will dois to -- well, set
sonme deadlines in July. And what |I'mthinking about is
probably to have another status conference at the
begi nni ng of August.

I"mactually in Africa fromJuly 13th to
July 27th. But during that period of tinme of July, you

can confer on the question of issues of |law and fact. You
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can have the initial subm ssion of the statement of those
| ssues and then conferral and, hopefully, agreenent on a
Case Managenent Plan during July, and then we can have
anot her conference call.

Are people going to be around that first week in
August ?

MR. M CHAEL: Your Honor, this is Pete M chael.
My vacation is July 30th through August 6th. That's ny
one-week vacati on.

SPECI AL MASTER THOWPSON:  Ckay.

MR. M CHAEL: 1|'ve got ny plane tickets.

MR. DRAPER. And | am avail able for that week --
this is John Draper -- but | wll be in Europe the
foll ow ng two weeks.

SPECI AL MASTER THOMPSON:  August 8th through the
22nd?

MR, DRAPER  Yes.

SPECI AL MASTER THOMPSON: Ckay. So let's see.
So | get back from Africa on Wednesday, July 27th, and --
well, I can't -- it looks like I"mgetting in that
norning. Qobviously, | will probably not be fit to do
anything for the remai nder of that day. But what about
t hen doi ng sonething either July 28th or 29th, and that
way, both you, M. Draper, and you, M. Mchael, can | eave

on vacation w thout anything hangi ng over your head.
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MR MCHAEL: | think that woul d be great.
think we can get the other things during July that you
want ed, the issues and so forth.

SPECI AL MASTER THOMPSON: M. Draper?

MR. DRAPER: Yes. This is John Draper. That
sounds |i ke a good sol ution.

SPECI AL MASTER THOWPSON: kay. Geat. So
we'll go ahead then. Again, |I'll ask Ms. Carter to find a
good date and tinme on one of those two days in which to do
t hat second conference -- status conference call

And then what | will probably ask her also to do
is to establish like two nore dates for status conference
calls in, again, |ate August, early Septenber, and then
again about a nonth after that so that we have several of
t hese planned in advance. And what |I'll try to dois to
make sure that periodically we set three or four dates
ahead so that people can plan and we don't run into as
many schedul i ng probl ens.

kay. So is there -- those were everything
that -- all -- those were all the various itens that | had
on nmy list. And | guess the question is whether there's
anyt hi ng on anyone else's |ist.

MR. DRAPER: This is John Draper. Your Honor,
that covers it fromour point of view

SPECI AL MASTER THOMPSON: Ckay. M. M chael ?

KRAMM & ASSOCIATES, INC.

Page: 35



Telephonic Transcript of Proceedings

STATE OF MONTANA vs. STATE OF WYOMING, et al.

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

MR. M CHAEL: Your Honor, Wom ng agrees. W' ve
covered it.

SPECI AL MASTER THOWPSON: Ckay. So what | w ||
dois | will set all this out in a case -- in a case order
as soon as we have the dates set for those status
conference calls so that those can be part of the order.

And then in addition to that, I do have sone
just small suggestions for changes in the Case Managenent
Pl an, and none of this, | think, wll be controversial.
And what | will dois | wll circulate that by letter to
the parties. And when you are finalizing the Case
Managenent Pl an, you can take those suggestions into --
well, into account so that we don't have to worry about it
| at er.

MR, SATTLER  Your Honor, this is Todd Sattler.
Just to nmake clear, you've tal ked about the parties being
I nvol ved i n discussions about bifurcation and subm ssion
of facts and law. |'massum ng that you don't need or
want North Dakota to participate. W really don't have
any desire to do that. And so | just wanted to make sure

t hat when you issue your order, it makes it clear that

it's -- it's the two other states that would be invol ved
in that.

SPECI AL MASTER THOMPSON: |I'Il be happy to do
that. | just didn't want to exclude you, M. Sattler, in
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case you wanted to participate.

MR. SATTLER. On the issues so far, no.

SPECI AL MASTER THOMPSON: Ckay. So do you m nd
then, I wll put specifically in the Case Managenent Pl an
that you have stated that you do not want to participate
I n these specific steps of the case, and therefore, you're
not covered by the order.

MR SATTLER. That's correct. Thank you.

SPECI AL MASTER THOWPSON: Ckay. Anything el se?

If not, then I'll give you all half an hour of
your tine back.

Thank you all.

(End of proceedings at 9:57 A M)
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             1               THURSDAY, MAY 19, 2011 9:02 A.M.



             2                            - - -



             3            SPECIAL MASTER THOMPSON:  So let's officially 



             4  start, then.  Welcome back.  I've missed you all, but I've 



             5  been following from afar the proceedings at the U.S. 



             6  Supreme Court level.  So why don't we start with formal 



             7  identification of the counsel, so let's begin again with 



             8  Montana.  



             9            MR. DRAPER:  Your Honor, this is John Draper for 



            10  Montana.  I have with me here in Santa Fe, Jeff Wechsler 



            11  and my assistant Donna Omerod and on the phone from Helena 



            12  is Jennifer Anders and Andrew Huff.  



            13            SPECIAL MASTER THOMPSON:  Thank you.  



            14            And for Wyoming.  



            15            MR. MICHAEL:  Your Honor, this is Peter Michael.  



            16  With me are Andrew Kuhlman, David Willms, Jay Jerde, and 



            17  our paralegal Casey McMullin.  



            18            SPECIAL MASTER THOMPSON:  Welcome everybody.  



            19            North Dakota.  



            20            MR. SATTLER:  Thank you, your Honor.  Todd 



            21  Sattler, Assistant Attorney General from North Dakota.  



            22            SPECIAL MASTER THOMPSON:  Thank you.  



            23            And then for amicus United States.  



            24            MR. JAY:  This is William Jay, your Honor, from 



            25  the Solicitor General's Office joined on the phone by Jim 
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             1  Dubois of the Environment and Natural Resources Division.  



             2            SPECIAL MASTER THOMPSON:  Okay.  Thank you.  



             3            And then amicus Northern Cheyenne Tribe.  



             4            MS. WHITEING:  Yes, your Honor.  This is Jeanne 



             5  Whiteing representing the Northern Cheyenne Tribe.  



             6            SPECIAL MASTER THOMPSON:  Okay.  Thank you.  



             7            And is there anyone else on the line who has not 



             8  identified themselves or been identified by somebody else?  



             9            Okay.  Thank you.  



            10            So we set aside an hour and a half.  I'm hoping 



            11  that this doesn't take that long, but I just wanted to 



            12  make sure that we had sufficient time, if necessary, to 



            13  handle any issues that come up.  



            14            The principal purpose of this conference call is 



            15  to determine what the next steps should be in the case now 



            16  that it's been remanded back from the Supreme Court.  And 



            17  I have a variety of thoughts on the question, but what I 



            18  would really like to do is to start out first by getting 



            19  the parties' thoughts on what the next steps should be in 



            20  the -- in the proceeding.  



            21            So why don't I start with you, Mr. Draper, do 



            22  you have thoughts as to what should be the next steps?



            23            MR. DRAPER:  Your Honor, this is John Draper.  I 



            24  have been thinking that the natural next step is for us to 



            25  enter a Case Management Plan that would govern the next 
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             1  part of the proceedings getting the case ready for trial, 



             2  and that would include things like discovery and 



             3  completion of any pleadings, and things like that.  That 



             4  seemed to me to be the logical next step.  



             5            SPECIAL MASTER THOMPSON:  Okay.  Thank you.  



             6            I do have the copy of the draft Case Management 



             7  Plan No. 1 that you submitted on behalf of the parties 



             8  back in December of last year.  And we can come back and 



             9  talk about that draft Case Management Plan in a moment, 



            10  but let me turn to Mr. Michael.  Do you have any thoughts?  



            11            MR. MICHAEL:  Your Honor, I generally agree with 



            12  Mr. Draper that we ought to proceed with the Case 



            13  Management Plan.  And he and I did have a good discussion 



            14  this morning about some of the blanks, so we're prepared 



            15  to go forward with that, but I didn't have anything very 



            16  interesting, just plow forward.  



            17            SPECIAL MASTER THOMPSON:  Okay.  Thank you.  



            18            And Mr. Sattler for North Dakota?  



            19            MR. SATTLER:  Thank you.  I don't really have 



            20  much to add, your Honor.  I would just note that we had 



            21  some discussion last year about North Dakota voluntarily 



            22  producing documents, and I would just remind your Honor 



            23  that that did occur last November.  North Dakota sent out 



            24  a CD ROM with all the documents in its possession that are 



            25  related to the Compact.  
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             1            SPECIAL MASTER THOMPSON:  Okay.  Thank you.  



             2            And does anyone have any additional suggestions 



             3  than what has been put forward so far in terms of 



             4  finalizing the Case Management Plan?  



             5            Okay.  Then let me just suggest what I would 



             6  like to do.  I agree with both Montana and Wyoming that 



             7  the very first step is to try to finalize the Case 



             8  Management Plan.  



             9            In addition to that, I want to talk about the 



            10  possibility, as I suggested before, of having both parties 



            11  file letters that would identify to the best they can at 



            12  this point in time what they see as the remaining issues 



            13  of fact and law that will need to be resolved as part of 



            14  this case.  I realize that additional questions can come 



            15  up as a result of discovery, but I would like the parties 



            16  to set out as best they can what they see as the -- as the 



            17  remaining issues because I think that will help all of us 



            18  as we move forward in trying to tighten the case.  



            19            And then the third thing -- and this gets back 



            20  to the Case Management Plan and finalizing it -- I'd like 



            21  to try and get us to begin discovery as soon as possible 



            22  so that we can move the case along.  Unlike some Special 



            23  Masters, I don't want to make a career of this, and I have 



            24  other matters that I can turn my attention to.  



            25            And then the fourth thing is I want to start to 
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             1  schedule regular status conferences so that, again, we 



             2  can -- we can move things forward as quickly as possible.  



             3            So let's go back to the Case Management Plan for 



             4  a moment.  There were two things looking at the Case 



             5  Management Plan that seems to be open issues:  One was an 



             6  agreement on dates, and then a second issue was the 



             7  question of bifurcation of the proceeding into, well, two 



             8  phases, a liability phase and a remedies phase.  



             9            So just turning to that latter issue first, in 



            10  the draft Case Management Plan that was circulated in 



            11  December, the second paragraph of it provides for 



            12  bifurcation in the two phases, a liability phase and a 



            13  remedies phase, and there is a bracketed, italicized 



            14  notation at the end that Wyoming hasn't agreed to -- to 



            15  this section.  So I'd be curious to find out from both 



            16  Montana and Wyoming what the disagreement is there and 



            17  whether or not you think there's any possibility of 



            18  resolving that as part of your discussions on finalizing 



            19  the Case Management Plan.  



            20            MR. DRAPER:  Your Honor, this is John Draper.  



            21  Mr. Michael and I have been discussing that question, and 



            22  we have not resolved our disagreement about that yet.  And 



            23  we continue to feel that it's -- it's -- it's a very 



            24  useful approach.  It was used very well in the Arkansas 



            25  River litigation between Kansas and Colorado, and it 
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             1  was -- it was a way of organizing the approach to the case 



             2  that was neutral, didn't prejudice any of the parties, but 



             3  it allowed the focus in each of the phases to be on the 



             4  type of evidence and the type of experts that are needed 



             5  which are in many ways different.  



             6            And so we continue to believe that it's a very 



             7  useful tool for you to organize the case so that there 



             8  is -- when you get to the remedies phase, you've confirmed 



             9  or determined the existence and amount of violations.  The 



            10  answers to those questions may determine liabilities or 



            11  have an effect on them on the -- I'm sorry, I misspoke.  



            12  Those determinations of whether there's a violation, and 



            13  if so, how much will have an effect on the remedies.  



            14            As the Supreme Court has said in the past, the 



            15  remedies can be either in water or money.  You need to 



            16  make that determination, if there's a disagreement between 



            17  states, about how that should be done.  And I think the 



            18  determination even by the states is going to be affected 



            19  by the results of the first phase.  And to try to get to 



            20  those at this point, it's not an efficient use of the 



            21  States' time and the Court's time.  



            22            And when we look at the discovery aspect of it, 



            23  if you don't -- if you don't bifurcate, then you need to 



            24  look at the special types of experts that are needed to 



            25  assess and quantify the effect of violations on the 
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             1  downstream state.  And as I say, those tend to be in many 



             2  instances different kinds of experts:  agricultural and 



             3  economists, for instance.  And the economists in our 



             4  experience in the Arkansas litigation were a whole new 



             5  sets of experts that needed to be engaged, be made the 



             6  subject of discovery both in terms of discovery to 



             7  determine the different sets of facts, sometimes which are 



             8  economical, not hydrologic or engineering, that are needed 



             9  to formulate their analysis and prepare their experts' 



            10  reports, and then the opportunity for the other state to 



            11  discover the bases for these determinations and prepare 



            12  their own counterreports.  



            13            So we -- as you can see, based on our experience 



            14  there, I feel that it would be a very good thing to 



            15  consider, would make the case more efficient, and although 



            16  we have talked about it, we have not reached agreement 



            17  between the states at this time.  



            18            SPECIAL MASTER THOMPSON:  Okay.  And 



            19  Mr. Michael?  



            20            MR. MICHAEL:  Your Honor, let me voice our 



            21  concern with the bifurcation.  And Mr. Draper and I talked 



            22  about this just a bit ago, and we have talked about it 



            23  during various status -- or case management conferences we 



            24  had with all parties.  



            25            There is -- the way I understand what Montana is 
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             1  proposing here is not a bifurcation of the trial under 



             2  Rule 42.  And I think that would be something the Court 



             3  would take up later anyway.  But they're talking about a 



             4  bifurcation of all the proceedings, and I think they mean 



             5  discovery as well.  And I guess one of my concerns is an 



             6  efficiency question.  



             7            The way I see the case now -- and I think your 



             8  idea of having to submit letters to try to see where we 



             9  are on legal and factual issue is a very good one, but 



            10  I'll take a quick shot at that in the context of this -- 



            11  of this issue.  



            12            Seems to me that the guts of this case now is 



            13  are there -- were there times in the past that pre-1950 -- 



            14  or water -- Montana water users with pre-1950 rights on 



            15  these rivers didn't get as much water as they should have 



            16  because Wyoming posted the surface water users, 



            17  groundwater users with their taking interconnected 



            18  groundwater or reservoir operators were holding back water 



            19  at those critical times.  That's kind of just general 



            20  where I believe the case is.  



            21            And so I think the water -- the damage issues 



            22  from our standpoint is going to be maybe a little 



            23  different than what you find in other compact cases which 



            24  I think, you know, more revolve around how much water was 



            25  delivered at the state line.  
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             1            This case is more the individual water user in 



             2  Montana and what happened to his particular field in a 



             3  particular year becomes important.  And we have to find 



             4  that out in discovery.  And it seems like in a liability 



             5  phase, we're going to be deposing the same kinds of 



             6  witnesses, you know, managers of an irrigation district on 



             7  the Tongue River in Montana, for example, to find out, you 



             8  know, what years they felt they were not getting the water 



             9  they should have gotten, and so forth.  



            10            And at the same time, we would want to ask them 



            11  about their damages, and what crops were being grown at 



            12  the time; what do you think happened to the crops that 



            13  year in your district; you have documents to prove it, 



            14  because I think that's how this case is going to build.  



            15  And that being the case, we would like -- when we take 



            16  those depositions and do that discovery, we would like to 



            17  gather it all at once, really.  



            18            And then the other issue goes, I guess, more to 



            19  the more discrete question of actually quantifying into 



            20  maybe dollar terms what damages may have happened.  And we 



            21  would like to see what Montana thinks their damages at 



            22  some reasonable period of time because there's always a 



            23  possibility of settlement, and we would like to have an 



            24  idea of the scope -- of what they think the scope of their 



            25  case is.  That really affects what might be possible in a 
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             1  settlement discussion.  So delaying that has a negative 



             2  consequence in terms of the possibility of us getting 



             3  together and talking settlement.  



             4            And I'm not sure how much is gained by 



             5  bifurcating the discovery process, the litigation itself 



             6  into two packages here.  



             7            And that's pretty much my two issues with it.  



             8            SPECIAL MASTER THOMPSON:  Okay.  So I agree with 



             9  you, Mr. Michael, that I think the most relevant question 



            10  at the moment is how potential bifurcation of the issues 



            11  would impact discovery, and that's the key question at the 



            12  moment.  And so I guess I have two questions for both you 



            13  and Mr. Draper.  



            14            The first is:  Can we complete the Case 



            15  Management Plan, including having dates for the relevant 



            16  types of discovery until we have resolved this question?  



            17            And then the second one is:  Could you imagine a 



            18  situation where you might be able to delay some forms of 



            19  discovery; for example, maybe expert witnesses on the 



            20  remedy question while ensuring that to the degree you're 



            21  bringing people in that are right now relevant to the 



            22  liability issue -- for example, witnesses for irrigation 



            23  or water districts -- that there you would conduct 



            24  discovery on all the issues?  



            25            Just wondering whether you have thought about 
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             1  that possibility.  



             2            MR. MICHAEL:  Your Honor, Peter Michael.  I 



             3  agree there is a distinction there.  We have thought about 



             4  that.  And I think what you are suggesting is the Case 



             5  Management Plan, we have a carve-out for Montana's experts 



             6  that quantify damages with maybe economic damages carved 



             7  out from all the information that might go into that 



             8  calculation.  And that's what I'm hearing you say.  And I 



             9  think that has some potential as a solution to this.  



            10            SPECIAL MASTER THOMPSON:  So I guess I have -- 



            11  when I heard you talking about your concerns about 



            12  actually separating out the discovery on liability issues 



            13  and remedies issues, one of the things I heard you having 



            14  a concern about was really the efficiency of discovery.  



            15  If you're going to spend time deposing the hat of an 



            16  irrigation or water district about their water use and 



            17  whether or not during certain periods of time they were 



            18  denied water, you don't want to have to go back and depose 



            19  somebody twice and, presumably, they don't want to be 



            20  deposed twice.  



            21            And so what I'm wondering is whether or not 



            22  there's a way of solving your concerns, particularly on 



            23  the efficiency side, while at the same time making sure 



            24  that, you know, we are not trying to get some discovery at 



            25  the stage where it might be premature, and I'm thinking 
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             1  specifically on the expert witnesses on the liability 



             2  questions -- or, I'm sorry, on the remedies questions.  



             3            MR. MICHAEL:  I think if it was -- your Honor, 



             4  Pete Michael again.  If it was a special carve-out that 



             5  was very targeted and clearly stated, I think that would 



             6  be something that would be -- have some pretty good 



             7  potential.  It doesn't give us the second argument I made, 



             8  which is, you know, how strong a case does Montana think 



             9  it has for how much money or can support, but it does deal 



            10  with that.  I think it deals with the discovery issues 



            11  that I have identified -- 



            12            SPECIAL MASTER THOMPSON:  Yeah.  



            13            MR. MICHAEL:  -- to be specific and clear.  



            14            SPECIAL MASTER THOMPSON:  No, I understand.  It 



            15  deals with the -- with the discovery efficiency question; 



            16  it doesn't necessarily get you the information that might 



            17  help in settlement discussions.  



            18            I guess one question I have there is whether or 



            19  not you can really prepare expert witnesses on the 



            20  remedies question until you have resolved all of the 



            21  liability questions.  



            22            MR. DRAPER:  Your Honor, this is John Draper.  I 



            23  certainly have some sympathy for the plaintiff, 



            24  Mr. Michael, mentioned about efficiency.  We don't want to 



            25  be taking people's depositions twice if there are obvious 
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             1  questions that could be covered in the first go-around.  



             2            I will say, from our experience in the Arkansas 



             3  River where we did bifurcate the case, we didn't have that 



             4  problem come up.  You know, people are usually sensitive, 



             5  "Hey, you want to take this guy's deposition a second 



             6  time."  We didn't have those issues come up, to my 



             7  recollection; they were different people.  



             8            And your expert witnesses in the remedies phase, 



             9  they're in many ways defining the facts that need to be 



            10  discovered, and so you got to have -- you got to have 



            11  pretty full engagement of those experts in order to do 



            12  discovery at an early stage on things that relate to their 



            13  expert analysis, and our finding was that there were many 



            14  facts that were determinable through different needs; 



            15  depositions wasn't necessarily the only way to do it.  The 



            16  economists often worked off of official economic's 



            17  reports, and so on, and looking at prices, and a number of 



            18  different factors that had nothing to do with the 



            19  hydrology and engineering of determining the amount of 



            20  violations.  



            21            And so it's -- on the one hand, it is pretty 



            22  difficult to anticipate all of the questions without fully 



            23  getting into that remedy phase, hiring experts, and 



            24  getting them working at the very beginning and not having 



            25  to do that until we had completed the hydrologic 
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             1  engineering analysis necessary to determine Compact 



             2  compliance or not and the amount of noncompliance was very 



             3  helpful.  



             4            I think we could -- as I say, I'm sympathetic to 



             5  the notion to anything that you can do to streamline 



             6  things is all for the good.  And there may be -- there may 



             7  be things that can be inquired into during that first 



             8  phase of depositions that are of a general nature.  And 



             9  certainly, I think it's good to encourage the parties to 



            10  do that, even if it is bifurcated, so that we minimize any 



            11  duplication.  But our experience in the Arkansas River 



            12  litigation was there was not any noticeable amount of 



            13  duplicative discovery.  



            14            SPECIAL MASTER THOMPSON:  So let me ask for 



            15  the comments, if any, from either Mr. Sattler, you for 



            16  North Dakota, or for any of the amici on the line.  



            17            MR. SATTLER:  Your Honor, this is Todd Sattler.  



            18  I don't have any position with regard to bifurcation.  



            19            SPECIAL MASTER THOMPSON:  Mr. Jay or Mr. Dubois?  



            20            MR. JAY:  Your Honor, this is Mr. Jay.  I don't 



            21  think we have anything to add at this point.  



            22            SPECIAL MASTER THOMPSON:  Okay.  Ms. Whiteing?  



            23            Ms. Whiteing, are you still on the line?  



            24            MS. WHITEING:  Yes.  I'm sorry, your Honor.  I 



            25  had my phone on mute.  We're talking, but you didn't hear 
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             1  me.  



             2            SPECIAL MASTER THOMPSON:  I understand the 



             3  problem.  It happens frequently.  



             4            MS. WHITEING:  We do not have a separate 



             5  position on bifurcation.  



             6            SPECIAL MASTER THOMPSON:  Okay.  So let me just 



             7  suggest the following on this, and then Mr. Michael and 



             8  Mr. Draper, get your thoughts on it:  



             9            Given that this affects the scope of the 



            10  discovery that can take place at various points in time, 



            11  it seems from what you said that it makes sense to try to 



            12  resolve the question of that discovery scope before 



            13  finalizing the Case Management Plan because it's hard for 



            14  me to see actually setting out the dates and moving 



            15  forward with discovery until that is resolved.  And I'd 



            16  like to try to get that resolved as quickly as possible.  



            17            So I'm wondering whether or not the first step 



            18  would be to ask the parties to get together again and see 



            19  one last time whether or not you might be able to reach an 



            20  agreement as to how to move forward with the discovery and 



            21  with the notion that, again, the question of whether or 



            22  not the actual trial should be bifurcated is something 



            23  that we can resolve later, if necessary.  And at the 



            24  moment the question is:  What is the legitimate scope on 



            25  the -- on the discovery?  
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             1            And I would ask you if you can think about 



             2  whether or not there might be some type of middle ground 



             3  in which, for example, you might carve out the expert 



             4  witnesses on the liability phase.  And if you cannot reach 



             5  an agreement on that question, that the parties then 



             6  submit letter briefs to me, and in those letters set out 



             7  what their position is on how they think discovery should 



             8  be handled, again, specifically on this issue of whether 



             9  or not there should be any separation in the discovery, 



            10  and also then set out any precedence that they think 



            11  support their particular approach, as well as why they 



            12  think their approach is the appropriate direction to go, 



            13  and then we would have another phone conference in order 



            14  to resolve that question after which we would then quickly 



            15  finalize the Case Management Plan itself.  



            16            MR. MICHAEL:  Your Honor, this is Peter Michael.  



            17  I will add an addendum to what you just mentioned.  I 



            18  think it sounds like a good plan.  



            19            Mr. Draper and I this morning reviewed our 



            20  deadlines in the plan, and -- we haven't gone over with 



            21  the amici, so we're not -- we don't have anybody in 



            22  agreement, but we -- given the fact that the Supreme Court 



            23  has given us more direction on where the case is heading, 



            24  we were able to reach some what we think is agreeable 



            25  dates.  So that last process, if we get this through 
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             1  bifurcation, I think would happen very quickly.  We'd 



             2  probably be presenting you something that is agreed 



             3  upon.  



             4            SPECIAL MASTER THOMPSON:  And so let me just 



             5  ask.  I've been assuming, as I mentioned, that we have to 



             6  really resolve the bifurcation question in order to 



             7  finalize those dates, but if you think that you can 



             8  finalize those dates and still have that question open for 



             9  resolution at the next status conference, that would be 



            10  fine with me.  I think that would speed things up.  



            11            MR. DRAPER:  Your Honor, this is John Draper.  I 



            12  think your original notion is correct that, really, we 



            13  have to resolve the bifurcation question.  And Michael and 



            14  I have talked about these dates, but I realized as we go 



            15  through this conversation, I was assuming that -- that 



            16  when I was working with those dates that the case would be 



            17  bifurcated, and he may have been assuming the exact 



            18  opposite, and I didn't clarify that with him, so I think 



            19  we have got some further discussion to do.  



            20            It seems like if we have dates, we're going to 



            21  need two alternative sets of dates since we're talking 



            22  about the time to hire new experts and get them on board 



            23  and all of the site visits and things that those people 



            24  will have to do and separate types of discovery would make 



            25  it a different set of dates, from my point of view, than 
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             1  what I have been thinking of so far.  But I would think 



             2  that the general notion that we could come to some 



             3  agreement is very likely to happen quickly after we 



             4  determine from you whether the case will be bifurcated or 



             5  not.  



             6            SPECIAL MASTER THOMPSON:  Okay.  And when I 



             7  looked at the Case Management -- or the draft Case 



             8  Management Plan, it did appear that those were really the 



             9  only two unresolved questions:  Number one, the question 



            10  of bifurcation; number two, the agreement on the dates.  



            11            Are there other disagreements that are not 



            12  obvious from the documents?  



            13            I'll take that as no.  



            14            MR. MICHAEL:  Your Honor, that's a negative.  



            15            SPECIAL MASTER THOMPSON:  Go ahead, Pete.  



            16            MR. MICHAEL:  Excuse me.  I think it is a no 



            17  from my standpoint.  I think you have covered the two 



            18  issues.  



            19            SPECIAL MASTER THOMPSON:  Yeah.  



            20            MR. DRAPER:  I think also -- 



            21            SPECIAL MASTER THOMPSON:  Go ahead, 



            22  Mr. Draper.  



            23            MR. DRAPER:  John Draper.  I think, you know, we 



            24  have got some smaller matters, like typographical errors 



            25  that we've noticed in the draft and so on.  But in 
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             1  addition it's occurred to me -- and I haven't had a chance 



             2  to talk to counsel on this since it occurred to me, but we 



             3  probably need to provide for the fact that the pleadings 



             4  are complete or else if there are going to be any amended 



             5  or additional pleadings, that there needs to be a deadline 



             6  for that.  So that is the only other thing that I can 



             7  think of at the moment.  



             8            SPECIAL MASTER THOMPSON:  Okay.  And let me ask, 



             9  when I was looking at places where there were dates to be 



            10  filled in, I saw that you had reserved places for dates 



            11  for the submission of expert reports for initial 



            12  disclosures for written discovery, but I didn't see any 



            13  places to fill in dates for depositions.  Are you planning 



            14  on submitting those?  



            15            MR. DRAPER:  Your Honor, this is John Draper.  



            16  There is some consideration -- that is in part true.  



            17  Whereas we provided for beginning and ending of written 



            18  discovery, we only provided for the beginning of 



            19  deposition discovery, and we did not have a provision in 



            20  there for concluding deposition discovery.  And we would 



            21  have a proposal for a date to conclude deposition 



            22  discovery to add to this, so that would be another 



            23  addition, yes.  



            24            SPECIAL MASTER THOMPSON:  Okay.  



            25            MR. DRAPER:  Right now the beginning of 
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             1  discovery, which was part of your point, is covered, I 



             2  believe, on -- at least in my printout of it on Page 10, 



             3  there's an Arabic 2 entitled "Deposition Discovery."  And 



             4  it starts out by saying, "Upon completion of all States' 



             5  initial disclosures, deposition discovery may commence."



             6            SPECIAL MASTER THOMPSON:  Okay.  



             7            MR. DRAPER:  Both written and deposition 



             8  discovery are contemplated by the States to start at the 



             9  time of the initial disclosures.  



            10            SPECIAL MASTER THOMPSON:  Okay.  I think when -- 



            11  when you do finalize the Case Management Plan, one of the 



            12  things I'd like to see is a date for finalization and 



            13  completion of all discovery, including the depositions.  



            14            MR. DRAPER:  Okay.  



            15            SPECIAL MASTER THOMPSON:  And also there are 



            16  some provisions in the Case Management Plan, so I think 



            17  it's appropriate, that deal with the amici, including the 



            18  United States.  Have they participated in any of the -- 



            19  any of the conferences that you have had discussing the 



            20  Case Management Plan?  



            21            MR. DRAPER:  Your Honor, this is John Draper.  



            22  Yes, they have.  They have been involved, certainly 



            23  invited, and I think to a great extent involved in all of 



            24  our conversations that led up to the version that we have 



            25  submitted to you.  
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             1            SPECIAL MASTER THOMPSON:  Okay.  Great.  



             2            And so Mr. Jay and Mr. Dubois for the United 



             3  States, and Ms. Whiteing, do you have any problems with 



             4  any of the provisions that specifically deal with amici, 



             5  including the discovery?  



             6            MR. DUBOIS:  This is Jim Dubois.  



             7            SPECIAL MASTER THOMPSON:  Go ahead, Jim.  



             8            MR. DUBOIS:  I think that we have given our 



             9  input on those things, and it's been a while, but my 



            10  recollection is that they are resolved from our point of 



            11  view.  



            12            SPECIAL MASTER THOMPSON:  Okay.  Great.  



            13            MS. WHITEING:  This is Jeanne Whiteing.  I would 



            14  agree, we did provide our comments and had our input in 



            15  the case management order, particularly on the issues 



            16  involving the amicus parties.  



            17            SPECIAL MASTER THOMPSON:  Okay.  Thank you.  



            18            So I'll come back in a moment and talk again a 



            19  little bit more about the Case Management Plan.  But I 



            20  also want to talk a little bit more about my suggestion 



            21  that parties identify the likely issues of fact and law 



            22  that still need to be decided in this case.  As I said, I 



            23  think it would be very useful to do that.  And I could 



            24  seek two different routes at the moment for doing it.  



            25            One is to ask all the parties to do that at 
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             1  approximately the same time that we're finalizing the Case 



             2  Management Plan.  And that was an approach that I saw 



             3  Ralph Lancaster use as Special Master of the 



             4  New Jersey vs. Delaware case.  And in that case, each of 



             5  the parties filed a three or four-page letter that again 



             6  set out what they saw as the issues of fact and law to be 



             7  resolved in that case.  



             8            The only difference here is that that set out 



             9  all of the issues of fact and law.  At this stage now that 



            10  we've resolved some of the legal issues, hopefully the 



            11  issues of fact and law to be resolved at this point are 



            12  somewhat narrower than they would have been earlier in 



            13  this case.  So one possibility is for us to just have a 



            14  separate filing, as I said, probably and approximately at 



            15  the same time that we're finalizing the Case Management 



            16  Plan.  



            17            The second possibility would be to -- to do that 



            18  as part of the initial -- let's see here, find this -- as 



            19  part of the discovery process right now is to set out the 



            20  initial disclosures.  And so one possibility would also be 



            21  to -- well, to have the likely issues of fact and law be 



            22  set out as part of those initial disclosures.  



            23            And I'm just curious, again, Mr. Draper and 



            24  Mr. Michael, whether or not you have any thoughts as to 



            25  whether there's any preferable time to do that.  
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             1            MR. DRAPER:  Your Honor, this is John Draper.  I 



             2  think your second suggestion makes sense.  We could draft 



             3  that into the final version of the Case Management Plan 



             4  and that would be an orderly way to take care of that and 



             5  would be something that I think would be worthwhile for 



             6  the parties to do.  



             7            I think we would both want to have the caveat 



             8  that those are the issues of fact and law as we perceive 



             9  them at this stage in the proceeding prior to discovery, 



            10  that may -- the discovery and further developments in the 



            11  case may cause some alteration in those -- in those issues 



            12  identified.  



            13            SPECIAL MASTER THOMPSON:  Mr. Michael?  



            14            MR. MICHAEL:  Yes, your Honor.  I guess the 



            15  question here is whether it would be helpful to you to -- 



            16  if we submit our -- if we were -- we submit our 



            17  discussions of the facts and the law more quickly prior to 



            18  the Case Management Plan being finalized, the advantage of 



            19  doing that and not waiting for the initial disclosures to 



            20  do it would be that you would have -- if it turns out 



            21  there's a dispute of where we see the scope of the case 



            22  being, that could be relevant to, you know, your final 



            23  decision of what deadlines you want to impose.  



            24            So I was just kind of thinking that the facts 



            25  and the law identification -- and earlier in our 
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             1  discussions this morning, I thought it was worthwhile to 



             2  talk about facts and laws or a little bit of how I see the 



             3  case in the context of how discovery might commence.  So 



             4  I'm thinking that maybe that would be something separate 



             5  from the case management -- or the initial disclosures and 



             6  actually have it sooner as a separate document.  



             7            SPECIAL MASTER THOMPSON:  So, Mr. Michael, I'll 



             8  tell you, I'm sympathetic to anyone who tells me today 



             9  that we should do things earlier rather than later.  



            10            So let me turn back to you, Mr. Draper, and ask 



            11  whether there's any reason not to do that.  



            12            MR. DRAPER:  Well, I'm actually somewhat 



            13  persuaded by Mr. Michael's comment.  You know, it might 



            14  make sense for us to schedule such a submittal, you know, 



            15  a month before the initial disclosures and that would help 



            16  the States in refining their initial disclosures.  I think 



            17  it would fine-tune the mutual understanding, and it may 



            18  not be a common understanding completely, but an initial 



            19  understanding of what the issues of law and fact are and 



            20  make -- thereby affect the scope of the initial 



            21  disclosures that need to be made.  



            22            SPECIAL MASTER THOMPSON:  Okay.  So why don't 



            23  we -- why don't we do the following:  What I would like to 



            24  do is to schedule another status conference for 



            25  approximately a month from now and ask the parties to 
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             1  confer before then on the question of bifurcation and its 



             2  relevance to discovery and see whether or not they can 



             3  reach agreement on what the scope of discovery would be, 



             4  whether or not it's necessary to have two phases of 



             5  discovery, and then to submit to me, probably about a week 



             6  before that status conference -- so that will give you 



             7  about three weeks -- either an agreement on the scope of 



             8  discovery and whether discovery will take place in two 



             9  phases.  And if there is not agreement, as I said, letter 



            10  briefs from the parties setting out their positions and 



            11  providing any materials in support of it.  Then what I 



            12  would suggest is that we can resolve that question during 



            13  that conference call.  



            14            I would prefer, unless there is something that I 



            15  see in those letters that I'm not expecting, I prefer that 



            16  we resolve it in a conference call rather than setting up 



            17  any type of a formal hearing on the question, and then at 



            18  that conference call, once that is resolved -- 



            19            (Conference speaker:  Joining the meeting.)



            20            SPECIAL MASTER THOMPSON:  -- once that is 



            21  resolved, then what we can do is to -- is to set a date 



            22  fairly soon.  I don't want more than a couple of weeks to 



            23  pass for the filings of the issues of fact and law still 



            24  to be decided in the -- in the case.  And to the degree 



            25  the parties can agree on that, that would be perfect, but 
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             1  my guess is you'll probably each want to submit separate 



             2  letters.  



             3            As Mr. Draper pointed out, I realize that it's 



             4  possible additional issues can arise during discovery.  



             5  What I'm asking is that the parties submit their current 



             6  list of issues in fact and law in good faith and to the 



             7  degree there are additional issues of law or fact that 



             8  come up that couldn't have been determined at this point, 



             9  I will certainly understand that.  



            10            And I guess then the only question is whether or 



            11  not -- and we don't need to resolve this today, but 



            12  whether or not we can do the Case Management Plan at 



            13  exactly the same time as we do the issues of fact and law 



            14  or whether or not you want like a one-week lag on that.  



            15            MR. MICHAEL:  Your Honor, this is Pete Michael.  



            16  I guess after we do the issues of fact and law, probably 



            17  it would make sense for us to get back together with the 



            18  entire group, as we have done leading up to this, and see 



            19  if we can put into the Case Management Plan the dealing 



            20  with the bifurcation issue, yea or nay, making those 



            21  adjustments as needed and any changes that would result 



            22  from any surprises in the issues in facts and law.  So I 



            23  would suggest maybe a week delay there, but have us 



            24  actively work on it, come back with another Case 



            25  Management Plan at that time.  
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             1            MR. DRAPER:  Your Honor, this is John Draper.  



             2  That sounds generally satisfactory from our point of view.  



             3  I -- as we get into scheduling that, I do have a problem 



             4  in that I'm in trial continuously from June 2nd through 



             5  June 24th.  And if we could, give me just a little bit of 



             6  time after I get out of trial to undertake the matters 



             7  that you're describing, I would certainly appreciate that.  



             8            SPECIAL MASTER THOMPSON:  Okay.  So why don't we 



             9  then plan to have the next conference call during the -- 



            10  during the week of June 27th, so we'll schedule a status 



            11  conference for that week.  



            12            And I understand what you're saying, 



            13  Mr. Michael, so you're in trial until -- 



            14            MR. DRAPER:  This is John Draper.  



            15            SPECIAL MASTER THOMPSON:  I'm sorry, Mr. Draper.  



            16  Sorry.  



            17            MR. DRAPER:  Through Friday the 24th.  So if it 



            18  were possible to give me a couple of business days to 



            19  finalize things with Mr. Michael and submit them to you, 



            20  that would be -- that would be most helpful.  



            21            SPECIAL MASTER THOMPSON:  We don't need to 



            22  absolutely schedule the exact date and time over the 



            23  telephone, but I'm thinking maybe if we could schedule 



            24  something late in that week of July -- I'm sorry, of 



            25  June 27th, then what we could do is to have things due at 
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             1  the beginning of the week.  I can read fairly quickly.  



             2  And since I'm thinking about having simultaneous 



             3  submissions, then it shouldn't be a problem to have 



             4  something due maybe that Tuesday the 28th.  



             5            And I assume, Mr. Draper, that you can have 



             6  somebody else working on any letter brief that you want to 



             7  submit and then you can take a look at it and finalize and 



             8  submit it by then.  



             9            MR. DRAPER:  Yes, your Honor.  



            10            SPECIAL MASTER THOMPSON:  And that also gives 



            11  everyone two weeks to get together before Mr. Draper goes 



            12  into trial.  



            13            So why don't we do this, then:  Why don't -- I 



            14  will have my assistant, Susan Carter, e-mail around to 



            15  people to find a date and a time late in that week, again, 



            16  of June 27th when we can have a status conference call, 



            17  and at that point we'll resolve any remaining disagreement 



            18  on the question of bifurcation and its impact on 



            19  discovery.  And then what we will do is to -- well, set 



            20  some deadlines in July.  And what I'm thinking about is 



            21  probably to have another status conference at the 



            22  beginning of August.  



            23            I'm actually in Africa from July 13th to 



            24  July 27th.  But during that period of time of July, you 



            25  can confer on the question of issues of law and fact.  You 
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             1  can have the initial submission of the statement of those 



             2  issues and then conferral and, hopefully, agreement on a 



             3  Case Management Plan during July, and then we can have 



             4  another conference call.  



             5            Are people going to be around that first week in 



             6  August?  



             7            MR. MICHAEL:  Your Honor, this is Pete Michael.  



             8  My vacation is July 30th through August 6th.  That's my 



             9  one-week vacation.  



            10            SPECIAL MASTER THOMPSON:  Okay.  



            11            MR. MICHAEL:  I've got my plane tickets.  



            12            MR. DRAPER:  And I am available for that week -- 



            13  this is John Draper -- but I will be in Europe the 



            14  following two weeks.  



            15            SPECIAL MASTER THOMPSON:  August 8th through the 



            16  22nd?  



            17            MR. DRAPER:  Yes.  



            18            SPECIAL MASTER THOMPSON:  Okay.  So let's see.  



            19  So I get back from Africa on Wednesday, July 27th, and -- 



            20  well, I can't -- it looks like I'm getting in that 



            21  morning.  Obviously, I will probably not be fit to do 



            22  anything for the remainder of that day.  But what about 



            23  then doing something either July 28th or 29th, and that 



            24  way, both you, Mr. Draper, and you, Mr. Michael, can leave 



            25  on vacation without anything hanging over your head.
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             1            MR. MICHAEL:  I think that would be great.  I 



             2  think we can get the other things during July that you 



             3  wanted, the issues and so forth.  



             4            SPECIAL MASTER THOMPSON:  Mr. Draper?  



             5            MR. DRAPER:  Yes.  This is John Draper.  That 



             6  sounds like a good solution.  



             7            SPECIAL MASTER THOMPSON:  Okay.  Great.  So 



             8  we'll go ahead then.  Again, I'll ask Ms. Carter to find a 



             9  good date and time on one of those two days in which to do 



            10  that second conference -- status conference call.  



            11            And then what I will probably ask her also to do 



            12  is to establish like two more dates for status conference 



            13  calls in, again, late August, early September, and then 



            14  again about a month after that so that we have several of 



            15  these planned in advance.  And what I'll try to do is to 



            16  make sure that periodically we set three or four dates 



            17  ahead so that people can plan and we don't run into as 



            18  many scheduling problems.  



            19            Okay.  So is there -- those were everything 



            20  that -- all -- those were all the various items that I had 



            21  on my list.  And I guess the question is whether there's 



            22  anything on anyone else's list.  



            23            MR. DRAPER:  This is John Draper.  Your Honor, 



            24  that covers it from our point of view.  



            25            SPECIAL MASTER THOMPSON:  Okay.  Mr. Michael?  
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             1            MR. MICHAEL:  Your Honor, Wyoming agrees.  We've 



             2  covered it.  



             3            SPECIAL MASTER THOMPSON:  Okay.  So what I will 



             4  do is I will set all this out in a case -- in a case order 



             5  as soon as we have the dates set for those status 



             6  conference calls so that those can be part of the order.  



             7            And then in addition to that, I do have some 



             8  just small suggestions for changes in the Case Management 



             9  Plan, and none of this, I think, will be controversial.  



            10  And what I will do is I will circulate that by letter to 



            11  the parties.  And when you are finalizing the Case 



            12  Management Plan, you can take those suggestions into -- 



            13  well, into account so that we don't have to worry about it 



            14  later.  



            15            MR. SATTLER:  Your Honor, this is Todd Sattler.  



            16  Just to make clear, you've talked about the parties being 



            17  involved in discussions about bifurcation and submission 



            18  of facts and law.  I'm assuming that you don't need or 



            19  want North Dakota to participate.  We really don't have 



            20  any desire to do that.  And so I just wanted to make sure 



            21  that when you issue your order, it makes it clear that 



            22  it's -- it's the two other states that would be involved 



            23  in that.  



            24            SPECIAL MASTER THOMPSON:  I'll be happy to do 



            25  that.  I just didn't want to exclude you, Mr. Sattler, in 
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             1  case you wanted to participate.  



             2            MR. SATTLER:  On the issues so far, no.  



             3            SPECIAL MASTER THOMPSON:  Okay.  So do you mind 



             4  then, I will put specifically in the Case Management Plan 



             5  that you have stated that you do not want to participate 



             6  in these specific steps of the case, and therefore, you're 



             7  not covered by the order.  



             8            MR. SATTLER:  That's correct.  Thank you.  



             9            SPECIAL MASTER THOMPSON:  Okay.  Anything else?  



            10            If not, then I'll give you all half an hour of 



            11  your time back.  



            12            Thank you all.  



            13                            - - -



            14            (End of proceedings at 9:57 A.M.)



            15                            - - -
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