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SAN DI EGO, CALI FORNI A, AUGUST 19, 2014, 11:33 A M

SPECI AL MASTER THOMPSON: Let ne just wel cone
everybody. It's been a while since we've had a chance
to talk, so |I thought we should. Since I'll be
rel easing the draft of the report to the Suprene Court,
| wanted to nake sure | had an opportunity to check in
W th everybody.

And there were three things that | wanted to
tal k about this norning. One was timng issues. The
second was how counsel woul d propose that we actually
handl e the draft opinion froma confidentiality
standpoint. And then the third thing was | wanted to go
over very quickly what type of advice and feedback | was
hopi ng to get from counsel on the various el enents of
the draft report.

So those were the three things that were on ny
mnd this norning, and we can obvi ously add additi onal
things later on, but is there anything el se that people
definitely know at this point they want to be
di scussi ng?

MR. KASTE: Nothing from Wom ng.

SPECI AL MASTER THOMPSON:  Thank you,

M. Kaste.
MR. DRAPER:  Not hing from Montana, your Honor.
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This is John Draper.

SPECI AL MASTER THOWSON: (Ckay. Thank you,
M. Draper.

So first of all, let me discuss timng. First
of all, I want to apol ogize | have not had the
opportunity to get the special report to the Suprene
Court out earlier than this, but the delay in getting
the transcripts out, which then pushed out the base for
all of the briefing and the -- as a posttrial hearing,
unfortunately, then put ne in a position that I wasn't
able to immedi ately finish the report. | then was
overseas for a period of tinme. And so |I've been working
diligently to finish the report. | am al nost finished.

And where | amright now, |'ve basically
finished all of the special report up through the
di scussi ons of notice and the pre-1950 use of water by
Mont ana. What | have not conpletely finished yet are
the sections on the post-1950 uses in Wom ng and the
guestion of causation and materiality. They' re close,
but they're not quite there yet.

| will have the entire thing finished this
next weekend, and so one of the questions at the very
outset i s whether or not you want to wait until first
t hi ng on Monday norning to have the whole thing or

whet her or not you would like ne to release it in two
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parts releasing the first portion of it probably first
thing tonorrow norning and then the remai nder next week.

| deal |y, you know, | think fromny standpoint,
it probably nakes nore sense to release it altogether,
but at the sane tine, | also want to give you, you know,
the opportunity to ook at it and give comments. And so
i f you think there would be a value to having the first
part earlier, | can do that.

That brings us to the question of timng. At
this point fromnmny standpoint, the key is obviously
getting this to the US Suprene Court as soon as | can so
that they can then ask for exceptions and schedule it
for a hearing. And so that's the key goal from ny
standpoint. And so that basically neans getting it to
the Suprenme Court by the end of Septenber so they can
consider it at one of their early conferences.

So, you know, maybe | should go ahead and al so
tal k about what |I'mhoping to get fromall of you on
this because that also m ght be relevant on the timng
guesti on.

| am not going to be | ooking for people
searching for typographical errors or cite-checking
errors. | wll make sure that that is done. There is
absol utely no reason you need to be spending your tine

wor ki ng on that portion.
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The second thing is obviously | do not view
this as an opportunity to repeat argunents that counsel
on either side have already nade.

At the sane tine, though, you will find in the
draft occasional places where | have actually asked
ei ther Montana, Won ng or both sides whether or not
there is any type of evidence on the record relevant to
a particular point or whether or not sonething | have
said is accurate. And so to the degree | have those
types of specific questions, | would Iike to get
peopl e' s feedback on that.

As you all know from having been even nore
absorbed in this than | was at the beginning of this
year, the record is enornous and there are portions of
it that although | think I"mpretty famliar with the
whol e thing by now, there nay be sone portions that |I'm
not aware of, so that's why | had sone of those
guesti ons.

The second thing I'mgoing to be | ooking for
Is to nmake sure that | am not naking any cl ear factual
or legal errors.

Qovi ously, you m ght disagree with ne in the
way in which | have interpreted the law or interpreted a
set of facts, but if you believe there is sonething in

the report which just m scharacterizes Mintana or
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Wom ng | aw or whi ch says sonething where there is a
fact which is just clearly incorrect, those are things
that | would |ike to know now because I want to nake
sure, obviously, that the Suprene Court receives as

cl ean a description of what the facts and | aws and

di sagreenents are as | can get.

And then the third thing is that you'l
probably not be surprised to know that in sone cases, |
have taken positions which are not necessarily the
position that Montana or Womng took in their briefs.
So there are sone situations where | believe that either
the interpretation of the law or the way to | ook at a
particular issue is different than the parties set it
out. And on those particular points, you both -- or all
three of you, if North Dakota wants to conment -- both
sides are free, obviously, to tell ne that the way that
|'ve set it up is wong, because again, | don't want to
suggest to the Court that they can resolve an issue in a
particul ar fashion w thout know ng ahead of tine that
there's just a fundanental problemwhich |I've ignored.
So those are basically the three types of things I'm
| ooki ng for.

Again, No. 1, there are sone specific
guestions that | have. | would appreciate the comments

of counsel on those.
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Second of all, to the degree that | have nade
sonet hi ng which you believe is just a clear factual or
| egal error, I'd like to know that.

And then third of all, on these areas where |
have taken an approach which is different than what you
already briefed, | think you have the right to briefly
comrent on.

| do not expect anything |lengthy here. |
certainly do not want the sane | ength of docunents as |
received on the posttrial briefs, things -- you know,
this does not have to be fornmal. It does not have to be
in the formof a formal brief. Al though, obviously, you
know, to the degree it's nore than about five or six
pages, if there's sonething that is in the nature of
contents and citations, that would be useful.

So that is the background, and what 1'd | ove
to do is to get both your comments, M. Draper, for
Mont ana, and then your comments, M. Kaste, for Wom ng
on both what you think -- you know, what your
perspective is on timng fromthe standpoint of your
resources and then, in addition to that, thoughts as to
whet her or not you'd like to receive the entire report
as a whole or go ahead and get a portion of it tonorrow.

MR. DRAPER:.  Your Honor, if it's ny turn, this

I s John Draper.
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On the question of whether it should be
provided in two parts or one part, it sounds to ne |ike
it mght be better for it to be in one conplete report.
That is the way special masters have done it in cases
where |'ve been invol ved before, and | think it ensures
that you' re satisfied wwth it in that format as a whol e
when you provide it to us.

And the other aspects of what you nenti oned
sound perfectly fine. In terns of timng, | think you
wer e aski ng what anount of tinme would be appropriate. |
think if you could give the parties two weeks to | ook
t hi ngs over and provide the kind of input that you're
asking for, | think that would work for us. So anyway,
that's nmy initial reaction.

SPECI AL MASTER THOMPSON: Ckay. Thank you.

And as | said, ny preference, | think, would
be to release it as a whole so that you understand the
entire report, but again, you know, | want to -- because

| know that you're probably anxious to begin work on

this, but if people wanted to, | could peel off the
first half.

The other thing I should just nention -- and
"Il conme back to this in a nonent -- is that, you know,

| feel pretty confident in the report and the

concl usions |I'mreaching.
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At the sane tine, though, | do viewthis still
as a draft, and so if either | have made an error in
reporting on a particular fact or on what the |aw of
Mont ana or Wionming is or on a particular approach that
|'ve taken that may not have been briefed, if sonebody

says, you know, "That ignores such-and-such case," then
| mght still change ny mind, so I'll cone back to that
on the confidentiality point, but I do want to enphasi ze
that this will be a draft.

MR. DRAPER:  Your Honor, this is John Draper.
Just a followup on one point that you nmade on the
timng.

| think during this period starting at the end
of Septenber, the Court wll be having weekly
conferences, and it usually takes about a nonth to get
on their conference schedule, in ny experience. So
whether it's one week or the next week or two is not
going to be of trenendous significance in terns of the

timng of the consideration of the case by the Court.

SPECI AL MASTER THOMPSON:  And the other thing

Il will nmentionis that | amin contact with the clerk at
the Suprenme Court, so they will knowit's com ng and
wi |l know when to expect it.

I'"'mnot sure that will help junp this to the

front of the queue, but it at |east neans they will be
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alert to knowng that it will be comng for the docket.
kay. M. Kaste?

MR. KASTE: Well, | agree that it probably
makes the nost sense for this to cone out as one
cohesive piece of work rather than bite-sized portions.
Plus, if you're going to make or ruin ny day, |'d rather
you just did it once.

| think that it would be hel pful in terns of
assessing how nuch tine it will take to digest the
report and potentially respond to pieces of it to know
general ly about how |l ong a piece of work the report is
going to be. [If it's 300 pages, maybe two weeks isn't
enough. If it's 100 pages, naybe it's nore than enough.

SPECI AL MASTER THOMPSON: So |I'mtrying to
keep the | ength down. At this stage, it looks like it
wi || be about 120 pages.

MR. KASTE: | think at that length that two
weeks i s probably nore than enough tinme for us to digest
and put together a response on the issues you' ve
i denti fi ed.

One of the things that we're curious about is
what woul d be your position with regard to silence by a
particular party? Not in response to particul ar
guestions where you've identified you' d |ike to hear

fromthe state -- one state or the other or both, but in
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t hose i nstances where perhaps you' ve taken a different
tack than either state or, you know, just in the
remai nder of the report, if we have nothing to say, |
woul d be interested in how you woul d construe that.
SPECI AL MASTER THOMPSON: Yeah. So several
things. No. 1, by not saying anything, you won't be
wai ving any rights to make any argunents that you want
to before the US Suprene Court. So do not fear that |
will either drop a footnote or say to the Court, "Well,
Wom ng didn't address this particular point, so they

must agree with it," and certainly I would not nmake that
assunpti on.

At the sane tine, though, you know, if you saw
sonet hi ng where, you know, | didn't -- you know, | don't
think this is the case, but if you saw sonet hi ng where

you just think I've blatantly m srepresented a case or

m srepresented, you know -- | have, for exanple, that
Wom ng does not follow a one-fill rule. If | said
that, I would expect you to say to ne, "That's just

wrong, and," you know, "you should know it's wong
because here are the cases" or "here are the points of
the record.”

And, you know, at |east personally, | would
probably be a little bit irritated if you didn't tell ne

then, and then at the Suprene Court you said, "The
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1| special nmaster on this particular point said sonething
2| which is just contrary to every |legal case that the

3| Womng Suprene Court has released in the | ast

4| 10 years."

5 So that's where | would appreciate the

6| coments because again, ny goal here is to -- |

7| obviously will be setting out the way in which | think
8| the Court should be thinking about this case, but | also
9| at the sane tine will be trying to set out what the

10 | actual lawis that the Courts have set out, what the

11 | parties' contingents are, and what w tnesses wl |

12 | testify. And it's on that point that | don't want the
13| Court to receive a report which has any type of a nmjor
14| error in it because that's then a disservice to the

15| Court when they're trying to resolve the case.

16 So again, you know, you should feel free to
17 | disagree with ne on the way in which |I have interpreted
18 | sonething and -- but where | really want the help is to
19 | make sure that | have not m srepresented the record,

20 | m srepresented your argunent, m srepresented any of the
21| case law. And so that's a point where, as | said, I

22 | particularly would appreciate your help.

23 And then the final thing, though, is on an

24 | additional -- you know, where | m ght have taken a

25| different approach than either Montana or Wom ng, and
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there again, nmy goal is to provide the Court with as

much gui dance as possible, and as | think all of you

know, the Court does not have to defer to me in the sane

way that they would defer to a trial court.

At the sane tine, though, |'ve been the one
that has sat through the trial, reviewed all of the
exhibits, reviewed all of the transcripts. And,
therefore, what | tell themw || probably inevitably
have -- you know, will carry, you know, the |evel of
credibility that that deserves.

So as a result, to the degree that you think
that there is an argunent that |'mnmaking that it's
just -- is just, you know -- is wong for a reason or
two that, you know, you think if you told nme that, you
know, nmaybe | would nodify the argunent or change ny
mnd, then | think it would help you, and it woul d
certainly help the Court for ne to know that now rat her
than for you to nmake the argunent to the Court at a

| ater point in tine.

And so | don't think there's any advantage to

you if you think there is sonething that | have just

m ssed, that | haven't understood, then |I would say that

it is wrth raising it at this point in tine. Again, |
think it benefits you, and | think it obviously wll

benefit the Court to do that.
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1 But in answer to your initial question,

2| M. Kaste, | will not viewit as assent to ny particular
3| position. And obviously you're free to nmake your

4 | original argunents before the Suprenme Court again or to
5| disagree with the way in which |I've anal yzed a question
6| before the Suprenme Court. You know, that remains

7| something you're free to do, and I will not interpret

8| silence as assent or as your thinking that you coul dn't
9| conme up with a good counterargunent.

10 MR, KASTE: Well, thank you. | can appreciate
11 | your desire to nmake sure that this work product that

12 | represents the culmnation of this process be in as

13 | perfect a formas possible when it goes to the Suprene
14 | Court, and we're happy to help with that process, but |
15 | suspect we intend to be very judicious about the things
16 | we raise in the course of this process since | really

17| don't relish the opportunity to argue with you, which is
18 | what you're asking ne to do.

19 | mean, | mght like it, but I'mfrightened of
20 | the prospect, actually, so -- but that |leads ne to ny

21 | next question.

22 As | said, we intend to be judicious and nay
23 | not take advantage of every opportunity to discuss the
24 | contents of the report. | think at this point, I'd just

25 | i ke to know what the recommendation is and nopve on, but
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| do want to question whether there will be either an
opportunity or a bar on responses to the other party's
subm ssi ons.

| can tell you before you answer, ny
preference woul d be, please, no nore briefing, but
that's pre-review ng the response of the other party.
And after reviewing it, both parties mght say, "I want
to address that point."

And so what do you think in terns of responses
by either state to the subm ssions of the other?

SPECI AL MASTER THOMPSON: What | would say is
what we shoul d probably plan is two weeks on the initial
subm ssion, and then | amnot asking for, | am not
seeki ng responses, and | think both of the -- both sides
should feel fairly confident now that | will obviously
review the case | aw that sonebody cites. If sonebody
says that -- actually, there's a fact here that | should
be including that | wll take a | ook at the citation and
actually read the record before | include it.

So to the degree that you think that | m ght
be hoodw nked into including sonething that | shouldn't,
you don't have to worry about that, but if you think
there's sone type of a subtlety or issue that needs to
be brought to nmy attention, what | would suggest is that

you just -- what we can do is, say, have a three-day
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period in which you can submt anything that you believe
i'S necessary as a response.

| know that in sone cases it's very difficult
for counsel to resist responding, but in this particular
case, you shouldn't feel as if you need to, but if you
think there is sonething that I mght just not notice,
then | obviously want you to represent your states
appropriately, and you should feel free to bring those
to ny attention.

MR. KASTE: Ckay. Thank you. But you didn't
save us from oursel ves by sayi ng no.

SPECI AL MASTER THOMPSON:  Yeah, | know, |
know. But again, | just -- you know, | think you shoul d
have that opportunity, M. Kaste.

As you point out, when you receive the other
side, you mght decide it's necessary, but | would not
urge you to doit. And as | said, | don't think it wll
probably be necessary.

| did, though, actually -- one of your
coments, M. Kaste, just now rem nded ne of a fourth
thing that | would appreciate you doing in your conmrents
on the report, whichis, if you want ne to add sonet hi ng
to the report that is not in there already, then you
should feel free to say that you would very nuch

appreciate it if | could spend a paragraph addressing
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the facts on X question, because again, | also want to
make sure that the report is conplete from your
perspective. And there have been a | ot of argunents.
There's been a lot of testinony. And so, you know, |
obviously amnot trying to summari ze everything that has
happened. And if you just know after you read the draft
report that there is sonmething that you would like to
have in the draft report so that when the Court reads
it, it'"sin front of them then feel free to ask ne to

i nclude it.

Again, that isn't to say that if you don't ask
it to be included that's a bar fromyour raising it in
exceptions or your briefing on exceptions. Coviously,
you' Il | have the opportunity to refer to the record as a
whol e, but again, | just want to nake sure if you want
me to include sonething in the report itself that it is
i n there.

MR. KASTE: Ckay. Thank you. | think that
that's all | had in response to your original inquiries
about tim ng.

SPECI AL MASTER THOWSON: Ckay. So,

M. Draper, was there anything you wanted to add based
on the discussion we just had?

MR. DRAPER. No. That sounds fine to ne.

Thank you.
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SPECI AL MASTER THOWPSON: kay. Geat. And
then the other question that | wanted to di scuss was
on -- I'mnot sure how to phrase it other than
confidentiality.

So again, | viewthis as a draft, and | don't
want to do anything that, you know -- if any -- if
either side points out sonething that you just think
|"ve mssed that | don't feel that | have as nuch room
to change ny m nd.

So obviously, when | give you the draft
report, you're welcone to share it anongst all of the
attorneys as well as anyone who has been working with
you on the case. The one thing | want to avoid,
however, is the possibility of a draft report |leaking to
t he press and sonebody saying that the special master is
pl anning on issuing a report that says X, so -- and |
don't have any -- |I'mnot going to nmake any particul ar
orders with respect to this. | don't know whet her any
prior special masters have ever tried to address this
particul ar question, but again, | just want to -- |
woul d |i ke assurance fromlead counsel for both sides
that in distributing this, you would just advise any
| awyers or experts who you have working with you who you
are distributing it to that they should not share it

with the public generally but only with the working
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1] team

2 MR. DRAPER:  Your Honor, this is John Draper.
3 W're glad to give that assurance.

4 MR. KASTE: This is Janes Kaste.

5 | think we can give the sane.

6 SPECI AL MASTER THOWSON: (Okay. Excellent.

7 So then with that in mnd -- so | ooking at the
8| calendar, so -- |looking at March of next year isn't

9| going to help very nuch.

10 So again, you will receive this on the 25th.
11| And so two weeks later is Septenber 8. And so | would
12 | propose then that coments are due on Septenber 8. And
13| then if you have anything you want to say in response to

14 | the comments, that would be on Thursday, Septenber 11.

15 | Ckay?

16 And 1'Il tell you right now, as soon as |

17 | receive your responses on Septenber 8, | wll al nost

18 | certainly begin working on a revision, and I'Il conplete
19 | those revisions before the 11th so I'll have an

20 | opportunity to take a | ook at any responses that you
21 have. Ckay?

22 And | will wite all of this down and

23| circulate it along with the draft of the report so that
24| you also have this in witing separate fromthe notes

25| and the transcript.
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MR. KASTE: This is Janes Kaste.

| assune that what sounds |ike sonething in
the formof a case status order would not make its way
onto the website at this tinme so that fol ks who m ght be
wat ching don't start calling us and asking us to do what
we just prom sed not to?

SPECI AL MASTER THOMPSON:  Absol utel y.

MR. KASTE: Ckay.

SPECI AL MASTER THOMPSON: In fact, to be
honest, I'mnot sure | will nmake it even a case
managenent order.

MR. KASTE: | don't --

SPECI AL MASTER THOMPSON: | will probably have
Ms. Carter just send it around to you in the formof an
emai | .

MR. KASTE: Great. Thank you.

SPECI AL MASTER THOMPSON: Ckay. So those are
all the various points that | have.

Anyt hi ng el se?

MR. KASTE: Nothing from Wom ng, your Honor.

MR. DRAPER:  Not hing further from Montana
ei ther, your Honor.

SPECI AL MASTER THOMPSON: Ckay. And,

North Dakota, | assunme you are satisfied?

M5. VERLEGER: Sure. Nothing from us.
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SPECI AL MASTER THOMPSON: Ckay. Well, thank
you very nuch, and | will |ook forward to your comments,
and it's been nice hearing all of your voices again.
Havi ng, you know, spent three nonths with all of you in
Billings, Montana, last fall, you mght not mss ne, but
| actually mss all of you.

MR. DRAPER. The feeling is nutual,
your Honor.

MR. KASTE: In hindsight, we actually had a
good ti ne.

SPECI AL MASTER THOMPSON: Ckay. That's good
enough. GOkay. Thank you very nmuch. Have a great
remai nder of the day. And again, the report will cone
out next Monday.

MR. KASTE: Thank you.

MR. DRAPER:  Thank you.

(The proceedi ngs concluded at 12:08 p.m)

* * *
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�           1      SAN DIEGO, CALIFORNIA, AUGUST 19, 2014, 11:33 A.M.



           2



           3             SPECIAL MASTER THOMPSON:  Let me just welcome



           4   everybody.  It's been a while since we've had a chance



           5   to talk, so I thought we should.  Since I'll be



           6   releasing the draft of the report to the Supreme Court,



           7   I wanted to make sure I had an opportunity to check in



           8   with everybody.



           9             And there were three things that I wanted to



          10   talk about this morning.  One was timing issues.  The



          11   second was how counsel would propose that we actually



          12   handle the draft opinion from a confidentiality



          13   standpoint.  And then the third thing was I wanted to go



          14   over very quickly what type of advice and feedback I was



          15   hoping to get from counsel on the various elements of



          16   the draft report.



          17             So those were the three things that were on my



          18   mind this morning, and we can obviously add additional



          19   things later on, but is there anything else that people



          20   definitely know at this point they want to be



          21   discussing?



          22             MR. KASTE:  Nothing from Wyoming.



          23             SPECIAL MASTER THOMPSON:  Thank you,



          24   Mr. Kaste.



          25             MR. DRAPER:  Nothing from Montana, your Honor.



                                                                  5

�           1   This is John Draper.



           2             SPECIAL MASTER THOMPSON:  Okay.  Thank you,



           3   Mr. Draper.



           4             So first of all, let me discuss timing.  First



           5   of all, I want to apologize I have not had the



           6   opportunity to get the special report to the Supreme



           7   Court out earlier than this, but the delay in getting



           8   the transcripts out, which then pushed out the base for



           9   all of the briefing and the -- as a posttrial hearing,



          10   unfortunately, then put me in a position that I wasn't



          11   able to immediately finish the report.  I then was



          12   overseas for a period of time.  And so I've been working



          13   diligently to finish the report.  I am almost finished.



          14             And where I am right now, I've basically



          15   finished all of the special report up through the



          16   discussions of notice and the pre-1950 use of water by



          17   Montana.  What I have not completely finished yet are



          18   the sections on the post-1950 uses in Wyoming and the



          19   question of causation and materiality.  They're close,



          20   but they're not quite there yet.



          21             I will have the entire thing finished this



          22   next weekend, and so one of the questions at the very



          23   outset is whether or not you want to wait until first



          24   thing on Monday morning to have the whole thing or



          25   whether or not you would like me to release it in two



                                                                  6

�           1   parts releasing the first portion of it probably first



           2   thing tomorrow morning and then the remainder next week.



           3             Ideally, you know, I think from my standpoint,



           4   it probably makes more sense to release it altogether,



           5   but at the same time, I also want to give you, you know,



           6   the opportunity to look at it and give comments.  And so



           7   if you think there would be a value to having the first



           8   part earlier, I can do that.



           9             That brings us to the question of timing.  At



          10   this point from my standpoint, the key is obviously



          11   getting this to the US Supreme Court as soon as I can so



          12   that they can then ask for exceptions and schedule it



          13   for a hearing.  And so that's the key goal from my



          14   standpoint.  And so that basically means getting it to



          15   the Supreme Court by the end of September so they can



          16   consider it at one of their early conferences.



          17             So, you know, maybe I should go ahead and also



          18   talk about what I'm hoping to get from all of you on



          19   this because that also might be relevant on the timing



          20   question.



          21             I am not going to be looking for people



          22   searching for typographical errors or cite-checking



          23   errors.  I will make sure that that is done.  There is



          24   absolutely no reason you need to be spending your time



          25   working on that portion.



                                                                  7

�           1             The second thing is obviously I do not view



           2   this as an opportunity to repeat arguments that counsel



           3   on either side have already made.



           4             At the same time, though, you will find in the



           5   draft occasional places where I have actually asked



           6   either Montana, Wyoming or both sides whether or not



           7   there is any type of evidence on the record relevant to



           8   a particular point or whether or not something I have



           9   said is accurate.  And so to the degree I have those



          10   types of specific questions, I would like to get



          11   people's feedback on that.



          12             As you all know from having been even more



          13   absorbed in this than I was at the beginning of this



          14   year, the record is enormous and there are portions of



          15   it that although I think I'm pretty familiar with the



          16   whole thing by now, there may be some portions that I'm



          17   not aware of, so that's why I had some of those



          18   questions.



          19             The second thing I'm going to be looking for



          20   is to make sure that I am not making any clear factual



          21   or legal errors.



          22             Obviously, you might disagree with me in the



          23   way in which I have interpreted the law or interpreted a



          24   set of facts, but if you believe there is something in



          25   the report which just mischaracterizes Montana or



                                                                  8

�           1   Wyoming law or which says something where there is a



           2   fact which is just clearly incorrect, those are things



           3   that I would like to know now because I want to make



           4   sure, obviously, that the Supreme Court receives as



           5   clean a description of what the facts and laws and



           6   disagreements are as I can get.



           7             And then the third thing is that you'll



           8   probably not be surprised to know that in some cases, I



           9   have taken positions which are not necessarily the



          10   position that Montana or Wyoming took in their briefs.



          11   So there are some situations where I believe that either



          12   the interpretation of the law or the way to look at a



          13   particular issue is different than the parties set it



          14   out.  And on those particular points, you both -- or all



          15   three of you, if North Dakota wants to comment -- both



          16   sides are free, obviously, to tell me that the way that



          17   I've set it up is wrong, because again, I don't want to



          18   suggest to the Court that they can resolve an issue in a



          19   particular fashion without knowing ahead of time that



          20   there's just a fundamental problem which I've ignored.



          21   So those are basically the three types of things I'm



          22   looking for.



          23             Again, No. 1, there are some specific



          24   questions that I have.  I would appreciate the comments



          25   of counsel on those.
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�           1             Second of all, to the degree that I have made



           2   something which you believe is just a clear factual or



           3   legal error, I'd like to know that.



           4             And then third of all, on these areas where I



           5   have taken an approach which is different than what you



           6   already briefed, I think you have the right to briefly



           7   comment on.



           8             I do not expect anything lengthy here.  I



           9   certainly do not want the same length of documents as I



          10   received on the posttrial briefs, things -- you know,



          11   this does not have to be formal.  It does not have to be



          12   in the form of a formal brief.  Although, obviously, you



          13   know, to the degree it's more than about five or six



          14   pages, if there's something that is in the nature of



          15   contents and citations, that would be useful.



          16             So that is the background, and what I'd love



          17   to do is to get both your comments, Mr. Draper, for



          18   Montana, and then your comments, Mr. Kaste, for Wyoming



          19   on both what you think -- you know, what your



          20   perspective is on timing from the standpoint of your



          21   resources and then, in addition to that, thoughts as to



          22   whether or not you'd like to receive the entire report



          23   as a whole or go ahead and get a portion of it tomorrow.



          24             MR. DRAPER:  Your Honor, if it's my turn, this



          25   is John Draper.
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�           1             On the question of whether it should be



           2   provided in two parts or one part, it sounds to me like



           3   it might be better for it to be in one complete report.



           4   That is the way special masters have done it in cases



           5   where I've been involved before, and I think it ensures



           6   that you're satisfied with it in that format as a whole



           7   when you provide it to us.



           8             And the other aspects of what you mentioned



           9   sound perfectly fine.  In terms of timing, I think you



          10   were asking what amount of time would be appropriate.  I



          11   think if you could give the parties two weeks to look



          12   things over and provide the kind of input that you're



          13   asking for, I think that would work for us.  So anyway,



          14   that's my initial reaction.



          15             SPECIAL MASTER THOMPSON:  Okay.  Thank you.



          16             And as I said, my preference, I think, would



          17   be to release it as a whole so that you understand the



          18   entire report, but again, you know, I want to -- because



          19   I know that you're probably anxious to begin work on



          20   this, but if people wanted to, I could peel off the



          21   first half.



          22             The other thing I should just mention -- and



          23   I'll come back to this in a moment -- is that, you know,



          24   I feel pretty confident in the report and the



          25   conclusions I'm reaching.
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�           1             At the same time, though, I do view this still



           2   as a draft, and so if either I have made an error in



           3   reporting on a particular fact or on what the law of



           4   Montana or Wyoming is or on a particular approach that



           5   I've taken that may not have been briefed, if somebody



           6   says, you know, "That ignores such-and-such case," then



           7   I might still change my mind, so I'll come back to that



           8   on the confidentiality point, but I do want to emphasize



           9   that this will be a draft.



          10             MR. DRAPER:  Your Honor, this is John Draper.



          11   Just a follow-up on one point that you made on the



          12   timing.



          13             I think during this period starting at the end



          14   of September, the Court will be having weekly



          15   conferences, and it usually takes about a month to get



          16   on their conference schedule, in my experience.  So



          17   whether it's one week or the next week or two is not



          18   going to be of tremendous significance in terms of the



          19   timing of the consideration of the case by the Court.



          20             SPECIAL MASTER THOMPSON:  And the other thing



          21   I will mention is that I am in contact with the clerk at



          22   the Supreme Court, so they will know it's coming and



          23   will know when to expect it.



          24             I'm not sure that will help jump this to the



          25   front of the queue, but it at least means they will be
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�           1   alert to knowing that it will be coming for the docket.



           2             Okay.  Mr. Kaste?



           3             MR. KASTE:  Well, I agree that it probably



           4   makes the most sense for this to come out as one



           5   cohesive piece of work rather than bite-sized portions.



           6   Plus, if you're going to make or ruin my day, I'd rather



           7   you just did it once.



           8             I think that it would be helpful in terms of



           9   assessing how much time it will take to digest the



          10   report and potentially respond to pieces of it to know



          11   generally about how long a piece of work the report is



          12   going to be.  If it's 300 pages, maybe two weeks isn't



          13   enough.  If it's 100 pages, maybe it's more than enough.



          14             SPECIAL MASTER THOMPSON:  So I'm trying to



          15   keep the length down.  At this stage, it looks like it



          16   will be about 120 pages.



          17             MR. KASTE:  I think at that length that two



          18   weeks is probably more than enough time for us to digest



          19   and put together a response on the issues you've



          20   identified.



          21             One of the things that we're curious about is



          22   what would be your position with regard to silence by a



          23   particular party?  Not in response to particular



          24   questions where you've identified you'd like to hear



          25   from the state -- one state or the other or both, but in
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�           1   those instances where perhaps you've taken a different



           2   tack than either state or, you know, just in the



           3   remainder of the report, if we have nothing to say, I



           4   would be interested in how you would construe that.



           5             SPECIAL MASTER THOMPSON:  Yeah.  So several



           6   things.  No. 1, by not saying anything, you won't be



           7   waiving any rights to make any arguments that you want



           8   to before the US Supreme Court.  So do not fear that I



           9   will either drop a footnote or say to the Court, "Well,



          10   Wyoming didn't address this particular point, so they



          11   must agree with it," and certainly I would not make that



          12   assumption.



          13             At the same time, though, you know, if you saw



          14   something where, you know, I didn't -- you know, I don't



          15   think this is the case, but if you saw something where



          16   you just think I've blatantly misrepresented a case or



          17   misrepresented, you know -- I have, for example, that



          18   Wyoming does not follow a one-fill rule.  If I said



          19   that, I would expect you to say to me, "That's just



          20   wrong, and," you know, "you should know it's wrong



          21   because here are the cases" or "here are the points of



          22   the record."



          23             And, you know, at least personally, I would



          24   probably be a little bit irritated if you didn't tell me



          25   then, and then at the Supreme Court you said, "The
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�           1   special master on this particular point said something



           2   which is just contrary to every legal case that the



           3   Wyoming Supreme Court has released in the last



           4   10 years."



           5             So that's where I would appreciate the



           6   comments because again, my goal here is to -- I



           7   obviously will be setting out the way in which I think



           8   the Court should be thinking about this case, but I also



           9   at the same time will be trying to set out what the



          10   actual law is that the Courts have set out, what the



          11   parties' contingents are, and what witnesses will



          12   testify.  And it's on that point that I don't want the



          13   Court to receive a report which has any type of a major



          14   error in it because that's then a disservice to the



          15   Court when they're trying to resolve the case.



          16             So again, you know, you should feel free to



          17   disagree with me on the way in which I have interpreted



          18   something and -- but where I really want the help is to



          19   make sure that I have not misrepresented the record,



          20   misrepresented your argument, misrepresented any of the



          21   case law.  And so that's a point where, as I said, I



          22   particularly would appreciate your help.



          23             And then the final thing, though, is on an



          24   additional -- you know, where I might have taken a



          25   different approach than either Montana or Wyoming, and
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�           1   there again, my goal is to provide the Court with as



           2   much guidance as possible, and as I think all of you



           3   know, the Court does not have to defer to me in the same



           4   way that they would defer to a trial court.



           5             At the same time, though, I've been the one



           6   that has sat through the trial, reviewed all of the



           7   exhibits, reviewed all of the transcripts.  And,



           8   therefore, what I tell them will probably inevitably



           9   have -- you know, will carry, you know, the level of



          10   credibility that that deserves.



          11             So as a result, to the degree that you think



          12   that there is an argument that I'm making that it's



          13   just -- is just, you know -- is wrong for a reason or



          14   two that, you know, you think if you told me that, you



          15   know, maybe I would modify the argument or change my



          16   mind, then I think it would help you, and it would



          17   certainly help the Court for me to know that now rather



          18   than for you to make the argument to the Court at a



          19   later point in time.



          20             And so I don't think there's any advantage to



          21   you if you think there is something that I have just



          22   missed, that I haven't understood, then I would say that



          23   it is worth raising it at this point in time.  Again, I



          24   think it benefits you, and I think it obviously will



          25   benefit the Court to do that.
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�           1             But in answer to your initial question,



           2   Mr. Kaste, I will not view it as assent to my particular



           3   position.  And obviously you're free to make your



           4   original arguments before the Supreme Court again or to



           5   disagree with the way in which I've analyzed a question



           6   before the Supreme Court.  You know, that remains



           7   something you're free to do, and I will not interpret



           8   silence as assent or as your thinking that you couldn't



           9   come up with a good counterargument.



          10             MR. KASTE:  Well, thank you.  I can appreciate



          11   your desire to make sure that this work product that



          12   represents the culmination of this process be in as



          13   perfect a form as possible when it goes to the Supreme



          14   Court, and we're happy to help with that process, but I



          15   suspect we intend to be very judicious about the things



          16   we raise in the course of this process since I really



          17   don't relish the opportunity to argue with you, which is



          18   what you're asking me to do.



          19             I mean, I might like it, but I'm frightened of



          20   the prospect, actually, so -- but that leads me to my



          21   next question.



          22             As I said, we intend to be judicious and may



          23   not take advantage of every opportunity to discuss the



          24   contents of the report.  I think at this point, I'd just



          25   like to know what the recommendation is and move on, but
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�           1   I do want to question whether there will be either an



           2   opportunity or a bar on responses to the other party's



           3   submissions.



           4             I can tell you before you answer, my



           5   preference would be, please, no more briefing, but



           6   that's pre-reviewing the response of the other party.



           7   And after reviewing it, both parties might say, "I want



           8   to address that point."



           9             And so what do you think in terms of responses



          10   by either state to the submissions of the other?



          11             SPECIAL MASTER THOMPSON:  What I would say is



          12   what we should probably plan is two weeks on the initial



          13   submission, and then I am not asking for, I am not



          14   seeking responses, and I think both of the -- both sides



          15   should feel fairly confident now that I will obviously



          16   review the case law that somebody cites.  If somebody



          17   says that -- actually, there's a fact here that I should



          18   be including that I will take a look at the citation and



          19   actually read the record before I include it.



          20             So to the degree that you think that I might



          21   be hoodwinked into including something that I shouldn't,



          22   you don't have to worry about that, but if you think



          23   there's some type of a subtlety or issue that needs to



          24   be brought to my attention, what I would suggest is that



          25   you just -- what we can do is, say, have a three-day
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�           1   period in which you can submit anything that you believe



           2   is necessary as a response.



           3             I know that in some cases it's very difficult



           4   for counsel to resist responding, but in this particular



           5   case, you shouldn't feel as if you need to, but if you



           6   think there is something that I might just not notice,



           7   then I obviously want you to represent your states



           8   appropriately, and you should feel free to bring those



           9   to my attention.



          10             MR. KASTE:  Okay.  Thank you.  But you didn't



          11   save us from ourselves by saying no.



          12             SPECIAL MASTER THOMPSON:  Yeah, I know, I



          13   know.  But again, I just -- you know, I think you should



          14   have that opportunity, Mr. Kaste.



          15             As you point out, when you receive the other



          16   side, you might decide it's necessary, but I would not



          17   urge you to do it.  And as I said, I don't think it will



          18   probably be necessary.



          19             I did, though, actually -- one of your



          20   comments, Mr. Kaste, just now reminded me of a fourth



          21   thing that I would appreciate you doing in your comments



          22   on the report, which is, if you want me to add something



          23   to the report that is not in there already, then you



          24   should feel free to say that you would very much



          25   appreciate it if I could spend a paragraph addressing
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�           1   the facts on X question, because again, I also want to



           2   make sure that the report is complete from your



           3   perspective.  And there have been a lot of arguments.



           4   There's been a lot of testimony.  And so, you know, I



           5   obviously am not trying to summarize everything that has



           6   happened.  And if you just know after you read the draft



           7   report that there is something that you would like to



           8   have in the draft report so that when the Court reads



           9   it, it's in front of them, then feel free to ask me to



          10   include it.



          11             Again, that isn't to say that if you don't ask



          12   it to be included that's a bar from your raising it in



          13   exceptions or your briefing on exceptions.  Obviously,



          14   you'll have the opportunity to refer to the record as a



          15   whole, but again, I just want to make sure if you want



          16   me to include something in the report itself that it is



          17   in there.



          18             MR. KASTE:  Okay.  Thank you.  I think that



          19   that's all I had in response to your original inquiries



          20   about timing.



          21             SPECIAL MASTER THOMPSON:  Okay.  So,



          22   Mr. Draper, was there anything you wanted to add based



          23   on the discussion we just had?



          24             MR. DRAPER:  No.  That sounds fine to me.



          25   Thank you.
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�           1             SPECIAL MASTER THOMPSON:  Okay.  Great.  And



           2   then the other question that I wanted to discuss was



           3   on -- I'm not sure how to phrase it other than



           4   confidentiality.



           5             So again, I view this as a draft, and I don't



           6   want to do anything that, you know -- if any -- if



           7   either side points out something that you just think



           8   I've missed that I don't feel that I have as much room



           9   to change my mind.



          10             So obviously, when I give you the draft



          11   report, you're welcome to share it amongst all of the



          12   attorneys as well as anyone who has been working with



          13   you on the case.  The one thing I want to avoid,



          14   however, is the possibility of a draft report leaking to



          15   the press and somebody saying that the special master is



          16   planning on issuing a report that says X, so -- and I



          17   don't have any -- I'm not going to make any particular



          18   orders with respect to this.  I don't know whether any



          19   prior special masters have ever tried to address this



          20   particular question, but again, I just want to -- I



          21   would like assurance from lead counsel for both sides



          22   that in distributing this, you would just advise any



          23   lawyers or experts who you have working with you who you



          24   are distributing it to that they should not share it



          25   with the public generally but only with the working
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�           1   team.



           2             MR. DRAPER:  Your Honor, this is John Draper.



           3             We're glad to give that assurance.



           4             MR. KASTE:  This is James Kaste.



           5             I think we can give the same.



           6             SPECIAL MASTER THOMPSON:  Okay.  Excellent.



           7             So then with that in mind -- so looking at the



           8   calendar, so -- looking at March of next year isn't



           9   going to help very much.



          10             So again, you will receive this on the 25th.



          11   And so two weeks later is September 8.  And so I would



          12   propose then that comments are due on September 8.  And



          13   then if you have anything you want to say in response to



          14   the comments, that would be on Thursday, September 11.



          15   Okay?



          16             And I'll tell you right now, as soon as I



          17   receive your responses on September 8, I will almost



          18   certainly begin working on a revision, and I'll complete



          19   those revisions before the 11th so I'll have an



          20   opportunity to take a look at any responses that you



          21   have.  Okay?



          22             And I will write all of this down and



          23   circulate it along with the draft of the report so that



          24   you also have this in writing separate from the notes



          25   and the transcript.
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�           1             MR. KASTE:  This is James Kaste.



           2             I assume that what sounds like something in



           3   the form of a case status order would not make its way



           4   onto the website at this time so that folks who might be



           5   watching don't start calling us and asking us to do what



           6   we just promised not to?



           7             SPECIAL MASTER THOMPSON:  Absolutely.



           8             MR. KASTE:  Okay.



           9             SPECIAL MASTER THOMPSON:  In fact, to be



          10   honest, I'm not sure I will make it even a case



          11   management order.



          12             MR. KASTE:  I don't --



          13             SPECIAL MASTER THOMPSON:  I will probably have



          14   Ms. Carter just send it around to you in the form of an



          15   email.



          16             MR. KASTE:  Great.  Thank you.



          17             SPECIAL MASTER THOMPSON:  Okay.  So those are



          18   all the various points that I have.



          19             Anything else?



          20             MR. KASTE:  Nothing from Wyoming, your Honor.



          21             MR. DRAPER:  Nothing further from Montana



          22   either, your Honor.



          23             SPECIAL MASTER THOMPSON:  Okay.  And,



          24   North Dakota, I assume you are satisfied?



          25             MS. VERLEGER:  Sure.  Nothing from us.
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�           1             SPECIAL MASTER THOMPSON:  Okay.  Well, thank



           2   you very much, and I will look forward to your comments,



           3   and it's been nice hearing all of your voices again.



           4   Having, you know, spent three months with all of you in



           5   Billings, Montana, last fall, you might not miss me, but



           6   I actually miss all of you.



           7             MR. DRAPER:  The feeling is mutual,



           8   your Honor.



           9             MR. KASTE:  In hindsight, we actually had a



          10   good time.



          11             SPECIAL MASTER THOMPSON:  Okay.  That's good



          12   enough.  Okay.  Thank you very much.  Have a great



          13   remainder of the day.  And again, the report will come



          14   out next Monday.



          15             MR. KASTE:  Thank you.



          16             MR. DRAPER:  Thank you.



          17             (The proceedings concluded at 12:08 p.m.)



          18                           *  *  *
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