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San Di ego, Friday, Septenber 17, 2010, 9:05 a.m

TRANSCRI PT OF TELEPHONI C PROCEEDI NGS

SPECI AL MASTER THOMPSON: This is a status
conference in Mntana versus Wom ng and North Dakota
whi ch is nunber 137 original, before the US Suprene
Court, and why don't we begin quickly with
i dentification of counsel. So why don't we start with
Mont ana.

MR. DRAPER: Good norning, Special Master.
This is John Draper. | have with ne Jeffrey Wechsler
and | believe also that Jennifer Anders and Andy Huff
are on the line for Montana.

SPECI AL MASTER THOMPSON: Thank you. Next,
Wom ng?

MR. M CHAEL: Yeah. Peter M chael for Wom ng
and just ne.

SPECI AL MASTER THOMPSON: And next North
Dakot a.

MR. SATTLER: Morning, Judge. This is Todd
Sattler.

SPECI AL MASTER THOWPSON: Good norning. And

next the United States, which has been am cus throughout
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t hi s proceedi ng.

MR JAY: WIlliamJay of the Departnent of
Justice for the United States.

SPECI AL MASTER THOMPSON: And then finally
Ms. Whiteing.

M5. WHITEING Yes, this is Jeanne Witeing.
"' mrepresenting the Northern Cheyenne tribe in an
am cus capacity.

SPECI AL MASTER THOMPSON:  Thank you. So |
guess good norning to everybody. | appreciate your
taking the tinme to participate.

| did receive M. Draper's letter of Septenber
3, which sets out what the States have agreed to after
neeting and conferring.

The proposal with respect to a case nmanagenent
pl an sounds fine to ne and | guess the only question
that | would have with respect to the timng, |I'mjust
| ooki ng at the Suprene Court --

(M chael Wgnore joins conference.)

SPECI AL MASTER THOMPSON: So M. Wgnore, we
were just getting started. W had the counsel identify
t hensel ves and | was just saying |I'd received
M. Draper's letter of Septenber 3 and then first of
all, the proposal wth respect to a case managenent plan

set out in paragraph one | ooks fine to ne.
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The only question | have just |ooking at the
Suprene Court calendar, and so it |ooks to ne fromthat
as if we wll by then presumably know whet her or not the
Suprene Court is going to actually hear Mntana's
exceptions to the first interimreport, and so | guess
that would give you time, M. Draper, that this schedule
woul d probably -- it would be perfect if the Suprene
Court decides to hear it. If for any reason the Suprene
Court didn't, we would then probably want to go back and
revisit what's actually in the case nanagenent pl an.

MR. DRAPER  That sounds correct, Your Honor.

SPECI AL MASTER THOWPSON: Ckay. So while we'll
go wth this cal endar then, assum ng that the Suprene
Court does grant a hearing. |f the Suprene Court
doesn't, then what | would suggest is that what | wll
dois | will get in touch with everybody right after
that and what we can do is to set a new cal endar for the
case managenent plan that woul d include the various
el ements that right now are excl uded because you can't
put themin.

Does that sound reasonabl e?

MR. DRAPER  Yes, it does.

SPECI AL MASTER THOWPSON: Ckay, great. Does
anyone have any objection to that? Ckay.

Simlarly with respect to Paragraph 3, it
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1 sounds |i ke the states are all agreed that it's

2 premature at this stage to proceed with any di scovery

3 and | won't push the parties on that issue.

4 | do have a question with respect to paragraph
5 2 with respect to identification of |egal and factual

6 | ssues.

7 When | originally raised that idea, ny thought
8 had been that if you | ook at Montana's exceptions, at

9 the nonment they deal with the question of the increased
10 consunption by Wom ng pre-1950 water users and al so the
11 guestion of whether or not Montana woul d have to exhaust
12 any internal approaches to dealing with shortages of

13 | water before technically naking an interstate call.

14 But | ooking at that, it had appeared as if

15 there were a variety of other issues, for exanple, those
16 surroundi ng groundwater where it mght be possible to

17 i dentify what the remaining | egal and factual issues

18 wer e.

19 And so ny thought was that we could at | east

20 get a head start on the next phase of the proceedi ngs by
21 at | east taking those types of issues and seei ng whet her
22 or not the parties could cone to an agreenent as to what
23 the relevant | egal and factual issues were.

24 But fromyour letter, M. Draper, it sounds

25 | i ke the parties disagree with that and | just wanted to
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1 get a better sense of what people's thinking had been

2 that led you to the conclusion that that was not a step
3 t hat made sense to take at this tine.

4 MR. DRAPER  Well, Your Honor, | think the

5 t hi nking wasn't too long term it was -- | think at

6 | east in ny case | had in mnd the fact that the court
7 | would be taking sone kind of action in the near future
8 and that in ways that perhaps we couldn't predict that
9 t hat m ght change how we formulate or identify the |egal
10 and factual issues.

11 But the general notion that at sone fairly

12 early point in the case it nmakes sense to identify

13 outstanding | egal and factual issues is sonething that
14 certainly nakes sense to Montana and so in the near

15 future, perhaps not just in the next 30 days or so,

16 that -- | think that woul d be appropriate at sone point.
17 But the other parties can address it fromtheir points
18 of view

19 SPECI AL MASTER THOWSON: M. M chael, your

20 t hought s?

21 MR. M CHAEL: Well, one of ny thoughts, Your
22 Honor, about that issue, groundwater, was that at | east
23 part of the groundwater issues get tied up with the

24 I ssue -- of one of the issues that's before the court
25 | which is whether Montana woul d have to avail itself of
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its owmn -- try to solve its issues within Mntana before
maki ng a call on Wom ng, that second issue you
i dentified as before the court. And if that applies,
presumably that would apply just as nuch to groundwater
as it would to surface water issues.

So the factual and |egal issues would not only
i nvol ve, you know, what's interconnected in Wom ng, but
al so what woul d be interconnected groundwater in
Mont ana.

And so | guess what |I'msaying is until that
I ssue is resolved, that's a fairly large portion of the
groundwat er issues are influenced by what the court
decides to do with that recommendation that you' ve nade.

And so sone of ny thinking was that the
groundwat er does get kind of affected by that -- at
| east that issue that's outstanding and so maybe it's
not -- maybe it wasn't really worth spending a | ot of
time right now on identifying factual and | egal
groundwat er issues, that being a significant part of
it -- you know, how are we going to deal wth Mntana as
well. Then that was part of ny thinking. | don't think
we really discussed it in our conference call on | think
It was Septenber 2nd or so, but before the letter. Does
t hat make sone sense?

SPECI AL MASTER THOMPSON: | understand your
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coment. So any thought from anyone el se on this?

So again, what | want to nake sure of is that
when this case gets back fromthe Suprenme Court and
given the limted nature of the exceptions, we can feel
pretty confident it will cone back, that we don't have
to spend a |lot of tine ranping back up to speed and
acconplishing things that we m ght be able to do before
It gets back.

So why don't we -- why don't | propose this:
First of all, I'Il put in an order l|ater today the
schedule with respect to the case nanagenent plan as the
parties agreed to in paragraph 1 of M. Draper's letter.

Second of all, | won't require the parties to
file any type of identification of |egal and factual
| ssues before the case gets back fromthe Suprene Court,
but what | would request would be that the parties do
confer before it gets back fromthe Suprene Court and
begin to see whether or not there can be agreed on what
the I egal and factual issues are likely to be and al so
t he process by which we can nost expeditiously address
those |l egal and factual issues so that when it does get
back fromthe Suprenme Court, we can agree on that
relatively quickly. Does that make sense?

In other words, |I'mnot asking you to actually

reach agreenent, file anything with ne, but | would ask
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because if the Suprene Court does decide to hear this,

it could be six nonths after that before it gets back,
that at | east you begin working on seei ng whether or not
you can agree to what the issues will be and how best to
resol ve them

MR. DRAPER  Your Honor, this is John Draper.
That sounds |ike a good approach to Montana.

SPECI AL MASTER THOMPSON: Ckay. M. M chael ?

MR. M CHAEL: Yeah, that's fine, Your Honor. |
t hi nk we can do that.

SPECI AL MASTER THOMPSON: Ckay. And | guess
the other -- the sort of flip side of that is when it
does get back, what |I'll be doing is pushing for a
relatively rapid resolution and finalization of that
| ssue and so again, the nore you can tal k anong the
parties about that issue before it gets back, the easier
it wll be for ne to try and do that relatively quickly
and the less you'll conplain about it. Okay?

Anyt hing el se? Because | think that resol ves
all the various issues that |I'd asked you to address and
again, | very nuch appreciate your neeting and
conferring and putting together the agreenent that's set
out in the Septenber 3rd letter.

MR SATTLER:  Your Honor, this is Todd Sattler

in North Dakota. Just in reference to Paragraph 4 of
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1 t he case managenent order and the attenpt to find

2 anything that m ght be useful, one thing that we just

3 briefly discussed during our tel ephone conference was,

4 | you know, | nmentioned |I didn't think that North Dakota
5| would be issuing discovery in this case and wonder ed

6 | whether Montana or Wom ng m ght issue discovery and one
7 t hi ng that was brought up was that nmaybe, you know, it

8 | would be sufficient to just have North Dakota produce

9 docunents related to the conpact and try to find

10 everything we have and just give all that to the parties
11 and |'ve nmade sone effort to at | east |ocate those

12 docunents. There are sone that are in our state

13 engineer's office and there are sone that are in our

14 archives, but | nay be in a position in the neantine

15 here to be able to just send CDs out or in electronic
16 format send out, you know, a very, you know, broad

17 response, | guess, and so | don't know whether that's
18 hel pful at this point.

19 It would take sone tinme for us to do that and
20 then we'd probably want to Bate stanp them but | guess
21 | just am | ooking for guidance whet her that would be

22 hel pful or if we should wait to identify issues and deal
23| with this in formal discovery.

24 MR. M CHAEL: Your Honor, this is Pete M chael,
25 if I mght respond to that.
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SPECI AL MASTER THOWPSON:  Sur e.

MR. M CHAEL: W, of course, went through that
process several years ago and identified quite a few
docunents and we've got themon CD. So we kind of have
a fairly good notion of what we've got.

| suspect Montana's got a decent notion of what
t hey have, but not know ng what North Dakota has, if
they were willing to start that process right now, that
woul d be sone nice information for | think Mntana and
Wom ng to have is just what the universe of North
Dakota's docunents | ook |i ke when we're nmaki ng di scovery

pl ans when this does cone back fromthe Suprene Court.

So if they were willing to do that and it
wasn't too nuch trouble, | think it could be benefici al
to know what was there and we could -- if we wanted to

| ook at them we could or whatever, but | think it m ght
be hel pful.

MR. DRAPER:  Your Honor, this is John Draper.
|"d like to second that statenent. | think it would be
hel pful if M. Sattler could pursue that along the |ines
he nentioned. It would be helpful to the parties to a
very hi gh degree.

MR. SATTLER: And so a question for you,

M. Draper, and a question for you, M. Mchael, |

assune that even if the Suprenme Court were to deny
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Montana's two exceptions, that this would still be
i nformation that you would want in connection with the
various other issues?

MR. DRAPER:  Your Honor, this is John Draper.
Yes.

SPECI AL MASTER THOWSON: So then M. Sattler,
that is a great offer and it sounds as if that woul d,
i ndeed, help nove this case along and so if you woul d be
willing to -- well, to do that, that would be excellent.

MR. SATTLER. | will. Do you think -- one
thing that m ght take nore tine, certainly will take us
sone tine to put everything into electronic format, |
know sonme of it is, but, you know, | think it will be
hel pful to Bate stanp docunents and so | coul d probably
do it much quicker if |I didn't have to do that because
there is a lot of themand |I think it would just take
probabl y nmaki ng hard copies of what we have in
el ectronic format, putting nunbers on them and then
re-putting theminto electronic format.

But does that sound -- | nean, when discovery
gets going here, | imgine we'll want to have Bate
st anped docunents.

SPECI AL MASTER THOWPSON: | think so.
M. Mchael, M. Sattler, do you have a different view?

MR. M CHAEL: Go ahead, John.
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MR. DRAPER:  Your Honor, this is John Draper.
| think they should be Bate's nunbered and it probably
woul d be good for counsel to confer as M. Sattler gets
ready to do that, just so that we have a rational,
conpr ehensi ve Bate nunbering schene that woul d be
consistent with |ater Bate's nunberi ng.

MR. SATTLER:. This is Todd again. You know, |
can do that. Mybe if | get started right away, could
we put a NDin front of ours and just start nunbering?

MR. DRAPER: This is John Draper again. |
don't really think of any reason why that won't work.
At the nonent anyway, that sounds good.

MR MCHAEL: | agree with that because we' ve
done a little bit of that already for the stipul ated
record. | think we had, you know, WY in front of sone
docunents, so | would think that that woul d probably be
sufficient.

SPECI AL MASTER THOMPSON:  Excel | ent.

M. Sattler, you have a sense of timng on conpleting
t hat task?

MR SATTLER | don't -- let nme see whether |
can get it done within a nonth and if it's going to be
nore than that or if I"'mrunning into difficulties, |l
| et you know or let the parties know, | guess. Does

that sound |ike a plan?
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SPECI AL MASTER THOWPSON: Yes. Wiy don't | do
this, I wll put in ny order that you'll be doing this,
but I won't put a specific date and to the degree that,
you know, there poses, you know, any problem at sone
poi nt, then you or the other parties can get back in
touch with ne.

MR. SATTLER.  You bet. That will work and I
hope -- | nmean | don't know whether anything has to go
in the order. | hope this is with the understandi ng
that we aren't going to be very nuch at |east involved
when there are -- when fornmal discovery starts.

MR. DRAPER  Your Honor, if the people are
| ooking for a coment on that, | think at | east
Montana's position is that we do have the nornma
di scovery opportunities wth respect to all the parties
and we would want to reserve that wth respect to not
only Wom ng, but also North Dakota at this point.

This may turn out to be all that we believe we
need from North Dakota, but we certainly are not willing
to conmmt to that at this point.

MR. M CHAEL: John M chael speaking. | think a
good thing for all of us to keep in mnd as we go
t hrough the case nanagenent process putting sonething
together to just renmenber that we nmay want to nake

speci al provision was North Dakota on various topics.
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MR. SATTLER:. That's all I'mreally asking for
at this point, and |I'mnore than happy to do what we've
been tal ki ng about with that understandi ng.

SPECI AL MASTER THOMPSON:  Excel | ent.

MR, SATTLER. Just so we're clear, | nean ny
hope woul d be to send out the CDs with everything on
them and send themto Womn ng and Mont ana.

MR. DRAPER: That woul d be nuch appreci ated by
Mont ana.

MR MCHAEL: | guess if the amci wanted to
coment on that, we certainly would like a set of that,
Wom ng.

MR WGVORE: M ke Wgnore for Anadarko. W
don't require it at this point.

MR. DRAPER. | assune the United States, do you
want a set at this tinme?

MR JAY: | think to be safe, if it's no
trouble to duplicate another CD-ROM then yes, we woul d.
We're not certain what our role will be going forward
and | don't anticipate that we would want the parties to
have to copy us on all discovery, but from what
M. Sattler has described, it sounds |like for this round
at | east we should be included in this round.

MR. WGVORE: Your Honor, this is M. Wgnore

again. And Todd, if it's okay, if it's all electronic,
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if it's not too nuch of a problemjust to run another
DVD, | guess there is no reason not to look at it at
this point, because as you know, sone of the groundwater
| ssues that we discussed at sone point are sone of the

| ssues that we're concerned about. If it's a DVD, it's
easy enough.

MR. SATTLER. It's fine with ne to send it as
| ong as the Special Master is okay with proceedi ng that
way.

SPECI AL MASTER THOWPSON: | think this is
probably different than the other types of discovery in
that this is alnost legislative material with respect to
the conpact and given that you're going to be producing
it in electronic form presumably it's not going to be
difficult to produce an additional copy. So | would
suggest sending it to the other two parties and then to
any of the amci that request a copy and if for any
reason produci ng another electronic copy is going to run
you any significant expense, then | think you can
certainly request that they reinburse you for that.

MR. SATTLER. kay. Yeah. | don't think, you
know, running nore copies wll increase the expense.

And | don't want to worry at this point about the
expense of doing all of this. So, you know, maybe we

may want to deal with that later, but for now we'll get
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going on this.

M5. WVHITEING This is Jeanne Witeing. |
woul d request a copy on behalf of the Northern Cheyenne
tribe.

SPECI AL MASTER THOMPSON: So M. Sattler, it
sounds |ike you don't have to renenber who wants it and
who doesn't. Everyone wants a copy. You're very
popul ar today.

MR. SATTLER. Very good. We'Ill get working on
t hat .

SPECI AL MASTER THOMPSON: Thank you very nuch.
You're popular with ne also for suggesting anot her way
we can advance this while we're waiting for the Suprene
Court to decide on Mntana exception.

MR. SATTLER  Ckay.

SPECI AL MASTER THOMPSON:  Anyt hi ng el se? kay.
If not, then | think we can adjourn this conference and
we'll wait and see what the Suprene Court decides to do
Wi th respect to Montana's exceptions at the beginning of
Cct ober .

MR. DRAPER  Very good, Your Honor. Thank you
very nuch.

SPECI AL MASTER THOMPSON: Thanks again to all
of you and have a great weekend.

(Whereupon, at 9:30 a.m, the conference was adjourned.)
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             1  San Diego, Friday, September 17, 2010, 9:05 a.m.



             2



             3            TRANSCRIPT OF TELEPHONIC PROCEEDINGS



             4



             5



             6           SPECIAL MASTER THOMPSON:  This is a status



             7  conference in Montana versus Wyoming and North Dakota



             8  which is number 137 original, before the US Supreme



             9  Court, and why don't we begin quickly with



            10  identification of counsel.  So why don't we start with



            11  Montana.



            12           MR. DRAPER:  Good morning, Special Master.



            13  This is John Draper.  I have with me Jeffrey Wechsler



            14  and I believe also that Jennifer Anders and Andy Huff



            15  are on the line for Montana.



            16           SPECIAL MASTER THOMPSON:  Thank you.  Next,



            17  Wyoming?



            18           MR. MICHAEL:  Yeah.  Peter Michael for Wyoming



            19  and just me.



            20           SPECIAL MASTER THOMPSON:  And next North



            21  Dakota.



            22           MR. SATTLER:  Morning, Judge.  This is Todd



            23  Sattler.



            24           SPECIAL MASTER THOMPSON:  Good morning.  And



            25  next the United States, which has been amicus throughout
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             1  this proceeding.



             2           MR. JAY:  William Jay of the Department of



             3  Justice for the United States.



             4           SPECIAL MASTER THOMPSON:  And then finally



             5  Ms. Whiteing.



             6           MS. WHITEING:  Yes, this is Jeanne Whiteing.



             7  I'm representing the Northern Cheyenne tribe in an



             8  amicus capacity.



             9           SPECIAL MASTER THOMPSON:  Thank you.  So I



            10  guess good morning to everybody.  I appreciate your



            11  taking the time to participate.



            12           I did receive Mr. Draper's letter of September



            13  3, which sets out what the States have agreed to after



            14  meeting and conferring.



            15           The proposal with respect to a case management



            16  plan sounds fine to me and I guess the only question



            17  that I would have with respect to the timing, I'm just



            18  looking at the Supreme Court --



            19           (Michael Wigmore joins conference.)



            20           SPECIAL MASTER THOMPSON:  So Mr. Wigmore, we



            21  were just getting started.  We had the counsel identify



            22  themselves and I was just saying I'd received



            23  Mr. Draper's letter of September 3 and then first of



            24  all, the proposal with respect to a case management plan



            25  set out in paragraph one looks fine to me.
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             1           The only question I have just looking at the



             2  Supreme Court calendar, and so it looks to me from that



             3  as if we will by then presumably know whether or not the



             4  Supreme Court is going to actually hear Montana's



             5  exceptions to the first interim report, and so I guess



             6  that would give you time, Mr. Draper, that this schedule



             7  would probably -- it would be perfect if the Supreme



             8  Court decides to hear it.  If for any reason the Supreme



             9  Court didn't, we would then probably want to go back and



            10  revisit what's actually in the case management plan.



            11           MR. DRAPER:  That sounds correct, Your Honor.



            12           SPECIAL MASTER THOMPSON:  Okay.  So while we'll



            13  go with this calendar then, assuming that the Supreme



            14  Court does grant a hearing.  If the Supreme Court



            15  doesn't, then what I would suggest is that what I will



            16  do is I will get in touch with everybody right after



            17  that and what we can do is to set a new calendar for the



            18  case management plan that would include the various



            19  elements that right now are excluded because you can't



            20  put them in.



            21           Does that sound reasonable?



            22           MR. DRAPER:  Yes, it does.



            23           SPECIAL MASTER THOMPSON:  Okay, great.  Does



            24  anyone have any objection to that?  Okay.



            25           Similarly with respect to Paragraph 3, it
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             1  sounds like the states are all agreed that it's



             2  premature at this stage to proceed with any discovery



             3  and I won't push the parties on that issue.



             4           I do have a question with respect to paragraph



             5  2 with respect to identification of legal and factual



             6  issues.



             7           When I originally raised that idea, my thought



             8  had been that if you look at Montana's exceptions, at



             9  the moment they deal with the question of the increased



            10  consumption by Wyoming pre-1950 water users and also the



            11  question of whether or not Montana would have to exhaust



            12  any internal approaches to dealing with shortages of



            13  water before technically making an interstate call.



            14           But looking at that, it had appeared as if



            15  there were a variety of other issues, for example, those



            16  surrounding groundwater where it might be possible to



            17  identify what the remaining legal and factual issues



            18  were.



            19           And so my thought was that we could at least



            20  get a head start on the next phase of the proceedings by



            21  at least taking those types of issues and seeing whether



            22  or not the parties could come to an agreement as to what



            23  the relevant legal and factual issues were.



            24           But from your letter, Mr. Draper, it sounds



            25  like the parties disagree with that and I just wanted to
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             1  get a better sense of what people's thinking had been



             2  that led you to the conclusion that that was not a step



             3  that made sense to take at this time.



             4           MR. DRAPER:  Well, Your Honor, I think the



             5  thinking wasn't too long term, it was -- I think at



             6  least in my case I had in mind the fact that the court



             7  would be taking some kind of action in the near future



             8  and that in ways that perhaps we couldn't predict that



             9  that might change how we formulate or identify the legal



            10  and factual issues.



            11           But the general notion that at some fairly



            12  early point in the case it makes sense to identify



            13  outstanding legal and factual issues is something that



            14  certainly makes sense to Montana and so in the near



            15  future, perhaps not just in the next 30 days or so,



            16  that -- I think that would be appropriate at some point.



            17  But the other parties can address it from their points



            18  of view.



            19           SPECIAL MASTER THOMPSON:  Mr. Michael, your



            20  thoughts?



            21           MR. MICHAEL:  Well, one of my thoughts, Your



            22  Honor, about that issue, groundwater, was that at least



            23  part of the groundwater issues get tied up with the



            24  issue -- of one of the issues that's before the court



            25  which is whether Montana would have to avail itself of
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             1  its own -- try to solve its issues within Montana before



             2  making a call on Wyoming, that second issue you



             3  identified as before the court.  And if that applies,



             4  presumably that would apply just as much to groundwater



             5  as it would to surface water issues.



             6           So the factual and legal issues would not only



             7  involve, you know, what's interconnected in Wyoming, but



             8  also what would be interconnected groundwater in



             9  Montana.



            10           And so I guess what I'm saying is until that



            11  issue is resolved, that's a fairly large portion of the



            12  groundwater issues are influenced by what the court



            13  decides to do with that recommendation that you've made.



            14           And so some of my thinking was that the



            15  groundwater does get kind of affected by that -- at



            16  least that issue that's outstanding and so maybe it's



            17  not -- maybe it wasn't really worth spending a lot of



            18  time right now on identifying factual and legal



            19  groundwater issues, that being a significant part of



            20  it -- you know, how are we going to deal with Montana as



            21  well.  Then that was part of my thinking.  I don't think



            22  we really discussed it in our conference call on I think



            23  it was September 2nd or so, but before the letter.  Does



            24  that make some sense?



            25           SPECIAL MASTER THOMPSON:  I understand your
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             1  comment.  So any thought from anyone else on this?



             2           So again, what I want to make sure of is that



             3  when this case gets back from the Supreme Court and



             4  given the limited nature of the exceptions, we can feel



             5  pretty confident it will come back, that we don't have



             6  to spend a lot of time ramping back up to speed and



             7  accomplishing things that we might be able to do before



             8  it gets back.



             9           So why don't we -- why don't I propose this:



            10  First of all, I'll put in an order later today the



            11  schedule with respect to the case management plan as the



            12  parties agreed to in paragraph 1 of Mr. Draper's letter.



            13           Second of all, I won't require the parties to



            14  file any type of identification of legal and factual



            15  issues before the case gets back from the Supreme Court,



            16  but what I would request would be that the parties do



            17  confer before it gets back from the Supreme Court and



            18  begin to see whether or not there can be agreed on what



            19  the legal and factual issues are likely to be and also



            20  the process by which we can most expeditiously address



            21  those legal and factual issues so that when it does get



            22  back from the Supreme Court, we can agree on that



            23  relatively quickly.  Does that make sense?



            24           In other words, I'm not asking you to actually



            25  reach agreement, file anything with me, but I would ask
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             1  because if the Supreme Court does decide to hear this,



             2  it could be six months after that before it gets back,



             3  that at least you begin working on seeing whether or not



             4  you can agree to what the issues will be and how best to



             5  resolve them.



             6           MR. DRAPER:  Your Honor, this is John Draper.



             7  That sounds like a good approach to Montana.



             8           SPECIAL MASTER THOMPSON:  Okay.  Mr. Michael?



             9           MR. MICHAEL:  Yeah, that's fine, Your Honor.  I



            10  think we can do that.



            11           SPECIAL MASTER THOMPSON:  Okay.  And I guess



            12  the other -- the sort of flip side of that is when it



            13  does get back, what I'll be doing is pushing for a



            14  relatively rapid resolution and finalization of that



            15  issue and so again, the more you can talk among the



            16  parties about that issue before it gets back, the easier



            17  it will be for me to try and do that relatively quickly



            18  and the less you'll complain about it.  Okay?



            19           Anything else?  Because I think that resolves



            20  all the various issues that I'd asked you to address and



            21  again, I very much appreciate your meeting and



            22  conferring and putting together the agreement that's set



            23  out in the September 3rd letter.



            24           MR. SATTLER:  Your Honor, this is Todd Sattler



            25  in North Dakota.  Just in reference to Paragraph 4 of
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             1  the case management order and the attempt to find



             2  anything that might be useful, one thing that we just



             3  briefly discussed during our telephone conference was,



             4  you know, I mentioned I didn't think that North Dakota



             5  would be issuing discovery in this case and wondered



             6  whether Montana or Wyoming might issue discovery and one



             7  thing that was brought up was that maybe, you know, it



             8  would be sufficient to just have North Dakota produce



             9  documents related to the compact and try to find



            10  everything we have and just give all that to the parties



            11  and I've made some effort to at least locate those



            12  documents.  There are some that are in our state



            13  engineer's office and there are some that are in our



            14  archives, but I may be in a position in the meantime



            15  here to be able to just send CDs out or in electronic



            16  format send out, you know, a very, you know, broad



            17  response, I guess, and so I don't know whether that's



            18  helpful at this point.



            19           It would take some time for us to do that and



            20  then we'd probably want to Bate stamp them, but I guess



            21  I just am looking for guidance whether that would be



            22  helpful or if we should wait to identify issues and deal



            23  with this in formal discovery.



            24           MR. MICHAEL:  Your Honor, this is Pete Michael,



            25  if I might respond to that.
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             1           SPECIAL MASTER THOMPSON:  Sure.



             2           MR. MICHAEL:  We, of course, went through that



             3  process several years ago and identified quite a few



             4  documents and we've got them on CD.  So we kind of have



             5  a fairly good notion of what we've got.



             6           I suspect Montana's got a decent notion of what



             7  they have, but not knowing what North Dakota has, if



             8  they were willing to start that process right now, that



             9  would be some nice information for I think Montana and



            10  Wyoming to have is just what the universe of North



            11  Dakota's documents look like when we're making discovery



            12  plans when this does come back from the Supreme Court.



            13           So if they were willing to do that and it



            14  wasn't too much trouble, I think it could be beneficial



            15  to know what was there and we could -- if we wanted to



            16  look at them, we could or whatever, but I think it might



            17  be helpful.



            18           MR. DRAPER:  Your Honor, this is John Draper.



            19  I'd like to second that statement.  I think it would be



            20  helpful if Mr. Sattler could pursue that along the lines



            21  he mentioned.  It would be helpful to the parties to a



            22  very high degree.



            23           MR. SATTLER:  And so a question for you,



            24  Mr. Draper, and a question for you, Mr. Michael, I



            25  assume that even if the Supreme Court were to deny
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             1  Montana's two exceptions, that this would still be



             2  information that you would want in connection with the



             3  various other issues?



             4           MR. DRAPER:  Your Honor, this is John Draper.



             5  Yes.



             6           SPECIAL MASTER THOMPSON:  So then Mr. Sattler,



             7  that is a great offer and it sounds as if that would,



             8  indeed, help move this case along and so if you would be



             9  willing to -- well, to do that, that would be excellent.



            10           MR. SATTLER:  I will.  Do you think -- one



            11  thing that might take more time, certainly will take us



            12  some time to put everything into electronic format, I



            13  know some of it is, but, you know, I think it will be



            14  helpful to Bate stamp documents and so I could probably



            15  do it much quicker if I didn't have to do that because



            16  there is a lot of them and I think it would just take



            17  probably making hard copies of what we have in



            18  electronic format, putting numbers on them and then



            19  re-putting them into electronic format.



            20           But does that sound -- I mean, when discovery



            21  gets going here, I imagine we'll want to have Bate



            22  stamped documents.



            23           SPECIAL MASTER THOMPSON:  I think so.



            24  Mr. Michael, Mr. Sattler, do you have a different view?



            25           MR. MICHAEL:  Go ahead, John.
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             1           MR. DRAPER:  Your Honor, this is John Draper.



             2  I think they should be Bate's numbered and it probably



             3  would be good for counsel to confer as Mr. Sattler gets



             4  ready to do that, just so that we have a rational,



             5  comprehensive Bate numbering scheme that would be



             6  consistent with later Bate's numbering.



             7           MR. SATTLER:  This is Todd again.  You know, I



             8  can do that.  Maybe if I get started right away, could



             9  we put a ND in front of ours and just start numbering?



            10           MR. DRAPER:  This is John Draper again.  I



            11  don't really think of any reason why that won't work.



            12  At the moment anyway, that sounds good.



            13           MR. MICHAEL:  I agree with that because we've



            14  done a little bit of that already for the stipulated



            15  record.  I think we had, you know, WY in front of some



            16  documents, so I would think that that would probably be



            17  sufficient.



            18           SPECIAL MASTER THOMPSON:  Excellent.



            19  Mr. Sattler, you have a sense of timing on completing



            20  that task?



            21           MR. SATTLER:  I don't -- let me see whether I



            22  can get it done within a month and if it's going to be



            23  more than that or if I'm running into difficulties, I'll



            24  let you know or let the parties know, I guess.  Does



            25  that sound like a plan?
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             1           SPECIAL MASTER THOMPSON:  Yes.  Why don't I do



             2  this, I will put in my order that you'll be doing this,



             3  but I won't put a specific date and to the degree that,



             4  you know, there poses, you know, any problem at some



             5  point, then you or the other parties can get back in



             6  touch with me.



             7           MR. SATTLER:  You bet.  That will work and I



             8  hope -- I mean I don't know whether anything has to go



             9  in the order.  I hope this is with the understanding



            10  that we aren't going to be very much at least involved



            11  when there are -- when formal discovery starts.



            12           MR. DRAPER:  Your Honor, if the people are



            13  looking for a comment on that, I think at least



            14  Montana's position is that we do have the normal



            15  discovery opportunities with respect to all the parties



            16  and we would want to reserve that with respect to not



            17  only Wyoming, but also North Dakota at this point.



            18           This may turn out to be all that we believe we



            19  need from North Dakota, but we certainly are not willing



            20  to commit to that at this point.



            21           MR. MICHAEL:  John Michael speaking.  I think a



            22  good thing for all of us to keep in mind as we go



            23  through the case management process putting something



            24  together to just remember that we may want to make



            25  special provision was North Dakota on various topics.
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             1           MR. SATTLER:  That's all I'm really asking for



             2  at this point, and I'm more than happy to do what we've



             3  been talking about with that understanding.



             4           SPECIAL MASTER THOMPSON:  Excellent.



             5           MR. SATTLER:  Just so we're clear, I mean my



             6  hope would be to send out the CDs with everything on



             7  them and send them to Wyoming and Montana.



             8           MR. DRAPER:  That would be much appreciated by



             9  Montana.



            10           MR. MICHAEL:  I guess if the amici wanted to



            11  comment on that, we certainly would like a set of that,



            12  Wyoming.



            13           MR. WIGMORE:  Mike Wigmore for Anadarko.  We



            14  don't require it at this point.



            15           MR. DRAPER:  I assume the United States, do you



            16  want a set at this time?



            17           MR. JAY:  I think to be safe, if it's no



            18  trouble to duplicate another CD-ROM, then yes, we would.



            19  We're not certain what our role will be going forward



            20  and I don't anticipate that we would want the parties to



            21  have to copy us on all discovery, but from what



            22  Mr. Sattler has described, it sounds like for this round



            23  at least we should be included in this round.



            24           MR. WIGMORE:  Your Honor, this is Mr. Wigmore



            25  again.  And Todd, if it's okay, if it's all electronic,
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             1  if it's not too much of a problem just to run another



             2  DVD, I guess there is no reason not to look at it at



             3  this point, because as you know, some of the groundwater



             4  issues that we discussed at some point are some of the



             5  issues that we're concerned about.  If it's a DVD, it's



             6  easy enough.



             7           MR. SATTLER:  It's fine with me to send it as



             8  long as the Special Master is okay with proceeding that



             9  way.



            10           SPECIAL MASTER THOMPSON:  I think this is



            11  probably different than the other types of discovery in



            12  that this is almost legislative material with respect to



            13  the compact and given that you're going to be producing



            14  it in electronic form, presumably it's not going to be



            15  difficult to produce an additional copy.  So I would



            16  suggest sending it to the other two parties and then to



            17  any of the amici that request a copy and if for any



            18  reason producing another electronic copy is going to run



            19  you any significant expense, then I think you can



            20  certainly request that they reimburse you for that.



            21           MR. SATTLER:  Okay.  Yeah.  I don't think, you



            22  know, running more copies will increase the expense.



            23  And I don't want to worry at this point about the



            24  expense of doing all of this.  So, you know, maybe we



            25  may want to deal with that later, but for now we'll get

                                                                     19

�









             1  going on this.



             2           MS. WHITEING:  This is Jeanne Whiteing.  I



             3  would request a copy on behalf of the Northern Cheyenne



             4  tribe.



             5           SPECIAL MASTER THOMPSON:  So Mr. Sattler, it



             6  sounds like you don't have to remember who wants it and



             7  who doesn't.  Everyone wants a copy.  You're very



             8  popular today.



             9           MR. SATTLER:  Very good.  We'll get working on



            10  that.



            11           SPECIAL MASTER THOMPSON:  Thank you very much.



            12  You're popular with me also for suggesting another way



            13  we can advance this while we're waiting for the Supreme



            14  Court to decide on Montana exception.



            15           MR. SATTLER:  Okay.



            16           SPECIAL MASTER THOMPSON:  Anything else?  Okay.



            17  If not, then I think we can adjourn this conference and



            18  we'll wait and see what the Supreme Court decides to do



            19  with respect to Montana's exceptions at the beginning of



            20  October.



            21           MR. DRAPER:  Very good, Your Honor.  Thank you



            22  very much.



            23           SPECIAL MASTER THOMPSON:  Thanks again to all



            24  of you and have a great weekend.



            25  (Whereupon, at 9:30 a.m., the conference was adjourned.)
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