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MONDAY, NOVEMBER 18, 2013, 9:02 A M

SPECI AL MASTER: Everybody can have a seat.
So it looks Iike everyone's pretty well set up. The
court reporter has asked that we take a maybe little
bit earlier break this norning than we normally woul d
sinply so that she can check to nmake sure that
everything's working properly at that point. So we'll
probably take a break about 45 mnutes into the
proceedi ngs this norning.

And so, M. Draper, | assune we're going to
start with M. Nance?

MR. DRAPER  Yes, we'll continue with
M. Nance and just ask himto resune the stand, which
Is the chair there.

THE W TNESS: Morni ng.

SPECI AL MASTER: Good norni ng, M. Nance.
So, M. Nance, we're not swearing you in again this
norni ng because you' ve already been sworn in. So
you' re still under oath.

THE WTNESS: Very good.

SPECI AL MASTER: Thank you.

M. Swanson.

MR. SWANSON: Morni ng, Your Honor.

Bray Reporting - (406) 670-9533
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Direct Exam nation Cont. by M. Swanson
JAY NANCE - Novenber 18, 2013

JAY NANCE ( CONT.),
havi ng been first duly sworn, testified as follows:
DI RECT EXAM NATI ON CONTI NUED
BY MR SWANSON:

Q Mor ni ng, M. Nance.

A Good nor ni ng.

Q | believe when we paused on Friday, we had
just been discussing your water rights, specifically
your direct flowright with the ditch that you use for
your irrigation. Do you recall that testinony?

A Yes.

Q And | wanted to just ask you briefly, that
water right is in the Water Court Adjudication in
Montana; is that correct?

A Yes, it is.

Q And through that adjudication, is that flow

rate nmaintained as the sane flowrate, or has it been

reduced?

A It's 10. 48.

Q So it hasn't been reduced?

A No.

Q | wonder if we could |look at Exhibit M43 for
a nonent. This is the -- I"'msorry. | believe you're

going to have it in the stack next to you.

MR. SWANSON: May | approach, Your Honor?

Bray Reporting - (406) 670-9533
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Direct Exam nation Cont. by M. Swanson
JAY NANCE - Novenber 18, 2013

SPECI AL MASTER: You certainly can. And ny
guess is that today there are going to be a variety of
tines that we're going to be adjusting to the new
setup. So if at any point people need sone tine just
to readjust, let me know.

MR. SWANSON: |Is the Court ready to proceed?
BY MR SWANSON:

Q So, M. Nance, this docunent M43, do you
recogni ze this docunent?

A Yes.

Q Can you tell us what it is?

A It's the decree of 19 -- whatever year it is,
"14, '13, that establishes the water rights on the
Tongue River.

Q And this docunent is already in evidence. So
we won't need to talk too nuch about it. But if you
turn to page 11 of the docunent, the nunber at the
bottomis MI016785. Do you see that list of water
rights, the bottom half of the page?

A | do.

Q Can you point out if any of those water
rights are yours?

A. Yeah. It's the first water right, Joseph T.
Brown Land and Cattl e Conpany.

Q The date? Could you read the date?

Bray Reporting - (406) 670-9533
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Direct Exam nation Cont. by M. Swanson
JAY NANCE - Novenber 18, 2013

A July 6, 1886, for 10.48 cubic feet, 419.55
m ner's inches.

Q So | ooking down the list, there's a couple of
other entries for Joseph T. Brown Land and Cattle,
| ooks Ii ke No. 4, No. 5, No. 14A, No. 18. Are those
also with your ranch, or are those split off wth other
ranches?

A. They're off wth other ranches that are
associated with the Brown Cattl e Conpany at that point
in tinme.

Q On Friday, we spoke briefly about your ditch
and your headgate. And there's a denonstrative, going
back to the photo of the denonstrative exhibit that's
to your right there, and that's -- we don't necessarily
need to |l ook there. But | wondered if you coul d just
tell us in terns of a year-to-year managenent of that,
do you have to do work to maintain your ditch?

A Yes, | do.

Q Nunber one, why do you need to naintain a
di tch?

A Well, given the length of the ditch, it's
subject to a lot of problens. |In terns of keeping it
clear of the water to go down, | guess one of the first
problens is silt. Otentines we get a precipitation

event, and the river gets really nuddy. And
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Direct Exam nation Cont. by M. Swanson
JAY NANCE - Novenber 18, 2013

consequently, the water going down the ditch gets
nmuddy, and the silt settles out of it. And over tine,
It doesn't take a lot of tine either, but the bottom of
the ditch just starts getting built up with silt.

And the other thing that happens wth the
ditch is later in -- later in the irrigating season as
the tenperature warns, it grows noss. And not so nuch
in the |lower portions, but the first mle or so of it,
it grows noss, and the first mle or so gets a | ot of
silt init.

Ei t her one of those two conditions reduces ny
ability to get water out of the river since it's a
gravity flowditch. So if there's any restriction in
the upper part, it causes problens, and | got to deal
wthit. And | do deal with it.

Then, of course, the other thing that happens
with that length of ditch, sone of it travels through
terrain which is heavily -- has a | ot of brush. And
whenever you got water flowing and a [ ot of vegetation
in terns of trees and grass and secl usion, you w nd up
with beaver dans, a lot of them And so we struggle
with that.

Further down the ditch, you know, there gets
to be problens. Trees will fall over in the ditch and

clog it up. Just all kinds of things.

Bray Reporting - (406) 670-9533
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Direct Exam nation Cont. by M. Swanson
JAY NANCE - Novenber 18, 2013

Q Do you have to naintain it at |east once a
year or nore often?

A At | east once a year, or sometines nore.

Q Can you tell us what you do to maintain that
di tch?

A Every spring we will clean the ditch entirely
fromone end to the other with a small bull dozer that
has an angl e dozer on it, so the bl ade goes to the side
| i ke a snowpl ow m ght on a highway. And we'll renove
what ever vegetation is in the ditch in the spring. And
this is before we ever turn the water on. W'I| get as
much of that out of there as we can, get the silt out
of it, clear a path, and get all the sticks out of it
-- there'll be alot of sticks fromthe trees that have
gotten in the ditch -- and nove themup the bank and
just park themthere, working our way up the ditch from
the end of it to the beginning of it.

In the beginning of it, we're not able to get
inuntil -- we put adirt damin it to make sure that
no water goes down the ditch after the irrigating
season. And that dirt damis about maybe a half a
mle, may three-eighths of a mle below the headgate.
So there's no water going down the ditch in the wnter.

So when we clean that ditch with that angle

dozer in the spring, that dirt damis as far as we can
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Direct Exam nation Cont. by M. Swanson
JAY NANCE - Novenber 18, 2013

get until we open it up. Once we get it open, if the
river is high, I don't worry about the upper part of
the ditch because the water |evel at the headgate is
hi gh enough to push the water through for ne to get ny
wat er right.

As the river goes down, then | start thinking
|"mgoing to have to deal with the silt and whatever
else is going on in the upper half mle of that ditch.
And in that instance, | take two bull dozers. | put one
in the ditch in the bottom in the water, where this
picture is taken. And | take another bull dozer and put
It on a bank on a road above the ditch right on the
edge.

And | take a cable about as long as this
room and | hook one bull dozer to the other. And I
pull the one in the bottomthrough the ditch with the
one on top and angle the nmud off to the side.

And al so sonetines I'll but a V-bottom
ditcher through with the ditcher with the Cat that's in
t he bottom

But it's a busy time. And it's scary being
In the bottomof that thing 'cause you think you're
never going to get out of it. So that's what we got to
do to maintain it.

Q That sounds like a lot of work to maintain

Bray Reporting - (406) 670-9533
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Direct Exam nation Cont. by M. Swanson
JAY NANCE - Novenber 18, 2013

A Yes.
Q Do you have any experience with other water
users? Do they do -- nmaybe not the sane way, but is

mai ntai ning their ditches sonething you see on a
regul ar basis, or other efficiency measures?

A Well, I"'maquite sure -- | don't really keep
track of what ny neighbors are doing that nmuch, but |I'm

quite sure they all have to keep their ditches clean,

even though the ditches -- even all the way out into
the field you have to keep clean. |If you don't, it
just takes forever to just -- to do the work with the

wat er 'cause you can't get it there. So we all have
ditchers and we all have bull dozers and we all have --
well, at |east those of us who have any anount of

di t ches.

The border di ke gated pipe situations are a
little different, but they still have ditches to deal
with between the punps and the gated pipe. So, yeah,
we're all dealing with ditches in sonme fashion.

Q " mgoing to ask you to | ook at anot her
exhi bit that you have before you. It's Mntana 336.
We tal ked about your direct flowright. Do you have
shares in the Tongue River Water Users' Association as

wel | ?
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Direct Exam nation Cont. by M. Swanson
JAY NANCE - Novenber 18, 2013

A Yes.
Q If you |l ook at page -- looks like it's page 3
of Montana 336. Do you see your name -- your -- |

guess your ranch and your shares there?
Yes, | do.

Coul d you tell us how many shares you've got?

> O >

It appears | have 500.

Q So even with the No. 1 right on the river,
you still have shares in the reservoir. Can you tel
us what you do with it?

A Yes. About -- inriver mles, about a mle
above this headgate that you took a picture of that's
here, we have one field that's about probably 65 acres.
We have a side roll on it, a sprinkler system and
electric punp. And we use this stored water on that
field because, anong ot her reasons, the | ands descri bed
under that side roll are not included in the |ands
descri bed under the water right. So we had to acquire
some water to put on those.

And al so, there may be tines -- and there are
tines -- where | want to use nore than ny 10.48 cubic
feet water right. | have a couple of fields that I can
irrigate on, either -- out of the water right because |
have the ditch in place to go to the field. But | have

two fields that are roughly 10 acres a piece, maybe
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Direct Exam nation Cont. by M. Swanson
JAY NANCE - Novenber 18, 2013

12 -- one of themis 12; the other m ght be 15 -- where
| could put a punp in the river, irrigate those fields
with a punp instead of out of the ditch, and take ny
ditch water, the water right water, and do other things
with it. Consequently, it speeds up ny -- it speeds up
ny -- the amount of tine it takes ne to irrigate the
whol e ranch. And there may be tines that | want to put
nore than 10.48 through the headgate, although | can't
really do that very well because the ditch won't hol d
it. It will hold alittle nore.

But anyway, those are the uses that | put
t hat water to.

Q And before we go on, | think, talking about
the details of that, could you just explain -- we
haven't tal ked yet about your crops, your haying, and
your operation. Could you just explain what crops you
grow and ki nd of your yearly cycle?

A Sure. | guess the acres are about 370
sonething. And | don't have the exact figure on top of
ny head. But it's around 375 acres, predom nantly
alfalfa. As the alfalfa crops get older, they get nore
grass. So we call themgrass and alfalfa. Sone of
themare straight alfalfa. But that's all | raise is
hay, and irrigate it.

And sone of the fields are border dikes. But
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Direct Exam nation Cont. by M. Swanson
JAY NANCE - Novenber 18, 2013

nost all of them each field has ditches init. And we
irrigate it essentially as it was irrigated in 1886,
with the exception of the irrigating dans that they
used in 1886 were nmade out of a pole that was stuck
t hrough a piece of canvas, which we were using when |
was a child, which we were using when | was young;
still using canvas dans to damthose ditches up wth
and run the water out both sides.

Only difference is now we're using plastic
dans. And other than that, in a little bit of |and
| evel i ng and novi ng high spots around when we repl ant,
we plow it up. We'll try and level the fields alittle
better each time. Qher than that, I'mirrigating that
ranch just like it was in 1886.

And not much has changed. | get out there on
a four-wheeler instead of a horse. And it's an all-day
deal and half the night for a long tine.

Q So when do you start irrigating in the

spring?

A We'll start in May, as soon as we can in May.
And I'Il irrigate clear into Septenber.

Q How many cuttings do you usually get?

A. We get two cuttings. And depending on the
year, like this year | didn't, but nornmally I would

irrigate a third cutting and let the cows eat it
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Direct Exam nation Cont. by M. Swanson
JAY NANCE - Novenber 18, 2013

standi ng rather than bale it. The other thing, in a
dry year -- the real dry years is when | would try and
irrigate that thing three tinmes. And it's always quite
remar kabl e when you do irrigate it three tinmes or if
you irrigate part of it three tines, when spring cones
and things start to green up, you can go see exactly
where that water ran when you irrigated the fal

before. It's just as plain as day. |It's grown nuch
nore quickly than the stuff you didn't irrigate.

So there may be sonme problens with it being
harnful to the crop, having it ground freeze with that
much water in it. | heard Les Hirsch testify to that.
|"mquite sure he knows sone things about alfalfa that
| don't.

But |1've always found it helpful to irrigate
it three times.

Q And so when you do your first cutting, which
Is at -- when would you guess that; the end of June
maybe?

A Yeah, be end of June.

Q You' ve got basically a long area of nultiple
fields. Just tell us how you do that. Are you still
irrigating while you' re haying, or do you shut
everything off entirely?

A It depends. Nornally, what happens is ||
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Direct Exam nation Cont. by M. Swanson
JAY NANCE - Novenber 18, 2013

get done irrigating, and we'll start haying. And it's
just it a matter of days. | nean, if |'ve got enough
| abor, which I normally don't, but if I did, ny
preference is to start -- ny objective is to start
irrigating as soon as the bales are off the field, the
second cutting, just keep right behind them And
that's the way | would like to doit. And that's the
way | try to do it.

And by the time we get the second cutting
conpletely put up, I'mstill on ny way down, working ny
way down the valley with the water. And it just takes
me about three and a half weeks to irrigate that ranch
or four or whatever. And then we start all over again.
The stuff that | started irrigating, you know, |ike on
the second cutting, by the tinme | get through
irrigating the first one and get the hay up, it's
al nost ready to cut again.

So it's just al nost endless. Although, the
ditch will be shut off for a week or so, nmaybe | onger.
It just depends on the year.

Q And | believe when M. Kepper -- do you know
M. Kepper?

A | do.

Q Char | es Kepper?

A Yes.
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Direct Exam nation Cont. by M. Swanson
JAY NANCE - Novenber 18, 2013

Q Was he a water comm ssioner in your area?

A Yes, he was.

Q He testified | ast week that when -- he'l
note when your ditch is off, and then he'll apply that
10 CFS to the direct flowright to T & Y. D d you have
any know edge of that, or do you disagree with that?

A | don't neither disagree nor have any
know edge of it. But | guess | would have assuned
sonebody down way woul d put the water to use if | shut
my ditch off.

Q And then when you do hay, and you've -- let's
say you've cut your first cutting and it's on the
ground and you're baling. |Is there anything that can
ei ther shorten or extend how long it takes you to do
that cutting?

A Rain will extend it. And, you know,
nmechani cal breakdowns w Il extend the hay season. The
water thing is pretty -- as far as getting the water on
it, if I have the anount of water that | want, nothing
wll interfere wwth it.

Q So if we could tal k about the actual water
comm ssioners. Do you recall years when there were
wat er comm ssioners on the river?

A | do.

Q Do you recall what years those were?
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Direct Exam nation Cont. by M. Swanson
JAY NANCE - Novenber 18, 2013

A No, | don't recall the years. You have
better information than ny nmenory as to when those
years were.

Q Well, the years we're focused on in this
case, there's a nunber of years, but mainly 2001, 2002,
2004, 2006. Do you recall if those nmay have been years
when there were comm ssioners?

A | believe so.

Q Do you think there were any additional years

beyond t hat ?

A | believe there was sone | ast year, for one.

Q So you think it's ongoing as conditions
require?

A Yeah. | think it's ongoing as conditions
require.

Q So when commi ssioners are on the river, do
they come and -- | nean, how do you have know edge t hat

they are there, that they're on the river that year?

A Well, usually those of -- with water will get
a letter fromArt about how they're going to nmanage
t hem about what they got, what the problens are,
what's goi ng to happen, and say, okay, this year we're
goi ng to have water conm ssioners, and here's their
nunmber, and | et them know when you turn the ditch on.

That kind of infornmation, we'll have that heads-up when
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it occurs, whenever it occurs.

Q Do the water conm ssioners ever neasure your
poi nts of diversion?

A Absol ut el y.

Q Your punps; they neasure your punps?

A Yeah. Either they neasure the punps or they
nmeasure the output of the punp or the electricity. |
only have one punp that | would have been using when
t he water comm ssioners were onboard which is the side
roll sprinkler, which is an electric punp. And it's
got probably 35 nozzl es.

And basically they woul d probably neasure
ei ght or ten of those and do the math and see how nmuch
water it's putting out per mnute and calculate it that
way. And then you can tell by kilowatt hours how many
hours the punp runs.

And plus, ny instance, every tinme Chuck
Kepper would drive to -- down either the road on the
reservation side or the road on the east side of the
river, any tinme he drives down the river, he can
visually see nmy sprinkler, whether it's going or

whether it isn't. And he's also famliar enough with

It to know that when it gets to the end, I'mgoing to
shut it off. O | may run it twice. But he'll have
all that information from-- either fromnme or from
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visualizing it. And he knows how much water |'m using
when it's running.

Q So what about your ditch; do they neasure the
flowin your ditch?

A Yeah. We have the Parshall flume in the
di tch.

Q So did they ever -- so you got the No. 1
right, and they're still neasuring your ditch. Dd
t hey ever shut down your ditch or decrease your ditch?

A No. They have never shut it down. | al nost
want to recall there was one tine he said we were going
over. And |I'msure we've gone over many tines. And --
because of the unruly river. So -- but, no, he's never
shut nme down, and | don't think -- you know, |'ve told
t he water conm ssioners, whatever | need to do, you
tell nme what | need to do, and I'lIl do it.

Q When you say gone over many tinmes, what do
you nmean by that?

A Oh, well, what | nean by that is if the river
I's running at 700, | go up there, and | open ny
headgate a certain amount. And | go read ny flune.
Then the ditch fills up below the flune. And then the
fl ume nunber changes a little bit. And |I'm | ooking for
a specific nunber on that flume. | can't renenber what

it is.
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And so then | get everything all set. And
l"'mrunning what | think is ny water right through that
headgat e down that ditch through that flunme. And then
any nunber of things can happen.

Let's say it rains. And let's say it rains a
lot. Let's say we got thunderstornms all the way from
Sheridan all the way down the Tongue River Valley.
Creeks start running, all sorts of things going on.

And the river comes up. Say the river goes up to 900.
Vell, now all of a sudden ny flunme is running way nore
than ny water right. And then all the creeks cone
down, and they run into ny ditch. By the tinme you get
to the ditch by ny house, it's running water over the
top, all four sides, going everywhere.

Now, whose water is what? |Is ny 10.48 on the
bottom is it inthe mddle, is it on the top? | have
no idea. | can go up there and shut the ditch down and
get ny 10.48. And by the next day, the river has gone
back down to 700. | got to go open the headgate again
and get ny water right set.

So when you asked have | used nore water,
yeah.

Q So in tinmes when you have used nore water or
t he comm ssi oners becane aware you used nore water, did

t hey charge your storage account for that water?
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A Not that | know of.

Q And do you know if that water ran off your
fields, that extra water ran off your fields into the
river?

A Sonme of it did, yeah.

Q So let's tal k about your storage water. Have
you ever used all 500 shares of your storage water, all
500 acre-feet?

A | don't know.

Q Do you recall if the comm ssioners give you

an i dea how nuch storage water you' ve used?

A | think in probably 2002, we kept track of
it. | nmean, | don't knowif that was the right year
when it went to 55 percent. You know, | was concerned

| i ke everybody el se. The place | do depend on that

storage water is side roll sprinklers. And so, you

know, | recall conversations with Art and with Chuck
and with Alan Fjell about that whole water situation
for those years.

Especially the year where we were 55 percent.
| had concerns just |ike everybody el se about running
out of water. As to whether |'ve ever used it all
or -- | don't know that |I ever have. | doubt it, but I
don't know.

Q Did you comruni cate wth conmm ssioners or did
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t hey comuni cate with you t hroughout the sunmer?

A Ch, yeah.

Q So would they ever talk to you about how much
wat er you've used or --

A Well, | would inquire.

Q Whul d you expect themto notify you if you

were reaching your limt or going over?

A Well, | would have expected they would. But
| was way ahead of that. | nean, | don't recall what
It was now, but | knew. | kept in comunication with

them even at the 55 percent, and said, is there any
way | could possibly run out of water with ny
sprinkler? And they said, no, or maybe, or whatever
they would say. But, yeah, we were in constant
comuni cat i on.

Q Ckay. So if they never told you you ran out,
you assuned that that neant you did not run out?

A That's what | would assune. And, | nean,
|'ve always, even though I've known them and Al an
especially in our end of the river, but | know Chuck
Kepper as well, and they're good people and they do
their job, is nmy observation. And they weren't going
to do their job any differently with nme than with
anybody el se. Wwen we ran out of water, we ran out of

wat er .
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Q Now, M. Kepper testified that if sone
gravity fed ditches, when the water |evel goes |ow or
in the river, it reduces the head and the anount goi ng
down that ditch. D d you experience that?

A | experience that every year.

Q Can you expl ain what happens there?

A Certainly. This headgate that we have a
picture of here is -- you know, it's totally just
taking water out of the bottomof the river. And,
obviously, the higher the water is in front of that
headgate, the nore pressure there is, that 1 pound of
pressure for every 2.4 feet or whatever it is. The
hi gher the water is above that headgate, the nore water
| can get through it or get in nmy opening.

So, for instance, if | -- just as | said
previously in ny testinony, that if |'ve got ny flune,
nmy flune's reading exactly what ny water right is, that
headgate right there on that screen is set just |ike
that. And | get 10.48 through ny flune. Now, let's
say that river cones up 2 feet and gets up to that
water line that you see on the headgate. That woul d,
| i ke, double the water |'m putting down ny ditch
because it's blowing it through there. Al that
pressure i s backed up above that cenent headgate.

So every tine the river goes up and down, ny
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ditch goes up and domm. And if it goes -- conversely,
If it goes down, the water going to ny ditch goes down,
t he anount.

Q So in tinmes when you nentioned that the river
goes up and it's pushing pressure -- pressurizing the
wat er and pushing nore through your ditch, do you | eave
It at that higher anpunt and just say, well, I'mtaking
it all, or do you try and screw it down to your --

A. No, | try and take ny water right. [|'II
change it. But what's -- and | nonitor it as best |
can. And | try and sort of stay ahead of it. But I
noni tor the DNRC wat er gauges at Tongue River -- or |
mean -- yeah, the Tongue River Dam | nonitor the ones
on ny conputer, the ones comng into the dam the gate
t hat neasurenent's going out, and the one at Birney
Day. The one at Birney Day is about -- river mles, is
probably about 2 mles upstreamfromthat.

If I -- for instance, if there's a
precipitation event or sonmething up the river and | see
where | had a 700 CFS com ng down the river and | | ook
at Birney Day and all of a sudden it's at 9 or 1000 or

1200 or whatever, | get up there and shut that thing
down for a couple of reasons: | don't want all that
wat er going down ny ditch. It's just too rmuch. |

can't deal wth it.

Bray Reporting - (406) 670-9533




© 00 N o O b~ w NP

N DN DN N DD P P P PPk
g b~ W N B O © 00 N OO OB~ w N +» O

Page 3795

Direct Exam nation Cont. by M. Swanson
JAY NANCE - Novenber 18, 2013

And | got to make all kinds of adjustnents
down below. | nean, if you can inagine, | get this
ditch all set. And | got 10.48, and | got headgates
set down further down, and I'mirrigating out of
fields. Then all of a sudden, | got 15 CFS overni ght
or whatever. And | get up the next norning, and |'ve
got water going over the top of headgates. And it's
conpletely out of whack. And | got to get up there and
shut that thing down. | got to |let some water go past
to go down the ditch. And maybe I'Il catch it
sonewhere el se and put it to use. But |I'mcontinual --
not continual. That's an exaggeration.

During the spring when we get thunderstorns
and all this kind of stuff, this thing is pretty
variable. And | just do the best | can. And when |
say there's a | ot of water going down the ditch, way
nore than ny water right, | don't want it in there. |
want it stable so | can manage it.

So I"'mcontinually trying to get this thing
set .

Q And you nentioned that you' re watching those
gauges at the state line and at the reservoir, and
you' re probably about the fifth or sixth person |'ve
heard say that. So |'mjust curious, in talking with

nei ghbors, if other folks, in your experience, are al so
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wat ching that state |line gauge as sonmething to indicate
what Montana is getting?

A Absolutely we watch it. And | also have on
nmy conputer the neasurenent at Dayton and al so the
snowpack. | nean, this stuff is inportant to us. And
we watch it all the way fromwhen it hits the ground in
the formof snowtill it comes down the river. 'Cause
it's vital to us.

Q So in spite of all that, it sounds like it's
not an exact science on when the water is going to get
t here and how nuch?

A Exactly. It's not. | nean, even if you get
humungous snowpack, it depends on howit nelts. |
nmean, if it's slow, you're not going to get the water
content in the river that you think. You know, if it's
fast, then it's all going to wind up in New Ol eans.
And | nean, who knows.

But it's sonmething we all -- anybody -- | was
so inpressed wth John Ham | ton and Les Hirsch, and |I'm
sure many before that | was not here to hear their
testinony. But they pretty well tell you all how
I nportant this is to us.

MR. SWANSON:  Your Honor, |'ve got
probably -- I'mguessing 20 mnutes left. | don't know

i f now would be a good tinme for the break or if |
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shoul d keep goi ng.
SPECI AL MASTER: Ckay. Wy don't we take,
then, a ten-mnute break at this point. And we w |

conme back at ten to the hour. And everyone can be

seat ed.
(Recess taken 9:39 to 9:53
a.m, Novenber 18, 2013)
SPECI AL MASTER: Ckay. Everyone can be
seat ed.
M. Draper?
MR. DRAPER | just wanted to take this

opportunity, Your Honor, to introduce one of our
attorneys that hasn't been here before. This is
M. Brian Branblett fromthe Mntana Departnent of
Nat ural Resources and Conservation. And he wll be
handl i ng one of the upcom ng witness testinonies.

SPECI AL MASTER: Ckay. Thank you very nuch.
How do you spell your |ast nane?

MR. BRAMBLETT: B-r-a-mb-l-e-t-t.

SPECI AL MASTER. It's very great to have you
here. | was wondering who you were.

Thank you, M. Draper.

MR. DRAPER: Thank you, Your Honor.

SPECI AL MASTER: M. Swanson.

MR. SWANSON: Thank you, Your Honor.
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BY MR SWANSON:

Q M. Nance, you've never nmet ne before; right?
Ch, wait, | was getting a little ahead of M. Kaste.
MR. KASTE: |'m not doing M. Nance.

MR. SWANSON:  Sorry.
BY MR SWANSON:

Q | just wanted to nention a couple of things
we tal ked about before the break. One of themwas the
phot o of your headgate we kept referring to. | just
want the record to reflect that that's the
Denonstrative Exhibit 2 from Montana and it's photo
2- HH.

s that the photo you were referring to?

A Yes.

Q And then when you nentioned a couple tines a
comm ssi oner named Chuck, who was that?

A That woul d be Chuck Kepper.

Q And we left off tal king about the use of your
ditch and your storage rights and your comruni cations
wi th the water comm ssioners.

Now, have you ever had occasion or wanted to
take nore than your 10.48 CFS down your ditch? And if
you did so, how would you account for that?

A. Well, | may and | don't recall actually

havi ng done that. But it's sonmething -- because | have
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stored water and | have a water right, | understand |I'm
allowed to take ny stored water and put it anywhere |
want. |f | wanted to add it to the flow, the 10.48, |
woul d just talk to the conm ssioners about it and say,
my flunme nunber's going to go up. Take that water and

charge it to ny stored water.

Q But you don't recall if you ever actually did
t hat ?

A | don't recall if | ever didit. But what |
did was -- during those years where there were

comm ssioners, is continually comunicate with them
about a nunber of things: the general nature of what
the sumer was going to | ook Iike, what the water
situation was going to | ook |ike, what they were
anti ci pating.

And then I would further discuss with them
what my options mght be with nmy water, how I m ght use
it, or how!l mght nove this water here or nove this
wat er there, and just ask themto nake sure we're all
on the sanme page with this. And if | go over
sonmewhere, just take it out of the stored water.

Q And have you ever failed to get your ful
anmount of your direct flow water right in a dry year?
A. Ch, absol utely.

Q Do you recall when that woul d have been?
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A Ch, | alnost run into it every sunmer.
Towards the end of the sunmmer when the river gets | ow,

| can't renmenber the CFS, but | have a hard tine

getting 10.48 -- well, even that day, you can see the
headgate is -- there's not nmuch water. And you can see
the water line above it. |'d have a hard tinme getting

10.48 down that ditch wwth the water at that |evel.
Q Do you have any guess, based on your years of
wat ching the river, what flowrate is in the river when

you have difficulty getting the water down your ditch?

A | can't put a nunber on it. But, you know, |
suppose it gets, |ike, below 400 or whatever it starts
to manifest itself. | nmean, | guess there's sone
things -- we can put a log in the river and ki nd back

It up or whatever.

And the other thing | can do is get the
bul | dozers out and, even if there's not noss init, try
and inprove that ditch condition for the first mle
bel ow t hat headgate and try and i nprove that ditch
condition and get it slicked up and cl ean and dug out
down to the depth that it's supposed to be. And it
wll do pretty well. But | nean, it still may not get
wat er down it.

Q And | believe you testified | ast week that

ice jans are one of the reasons that you don't have
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a -- sonmething to cross the river to increase the
diversion; is that right?

A Yeah. It's -- whatever you put out there to
raise the water in front of the headgate, it's going to
be tenporary. The picture which you referenced this
nmor ni ng | ooki ng upstream fromthat headgate --

Q Yeah, can you flip the page; it's either the
one before or the one after it. Can you tell us the
pi cture nunber you're | ooking at?

A No. 137, MI2127 -- 21207.

Q Does it say 2-HH? It's up there. 2-CGG

A That's it.

Q Go ahead.

A That's ny original headgate, which is about
40 feet upstreamfromthe one you previously had on the
screen. It's quite a ways. You can't tell. But it's
probably 8 or 10 feet fromthe water to the top of that
cement .

Q Vertically?

A Yes. |'mjust guessing, but it's quite a
ways. So we've had ice jans here that have put ice
over the top of that headgate. And, | nean, it is -- |
think John Ham Iton nentioned that these ice jans are
just incredibly powerful events. | nean, |'ve seen

t hose ice bl ocks go down the river the size of a school
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bus, you know, and they will take cottonwoods out. The
banks are being carved by the jagged edges of the ice
as it goes down the river, and just takes everything
out .

And we had a cast iron wheel on top of that
headgate, which is on the riverside, obviously, in the
upper end of it, a cast iron wheel to raise and | ower
the headgate. It broke it into pieces, nothing left of
it, nothing but a rod sticking up out of the headgate.
And actually, | think it broke the cenent. But at any
rate, ice -- there have been bl ocks of ice |aying on
top of that headgate.

So putting anything in the river is -- Mther
Nat ure's going to have her way.

Q And did you hear M. Ham lton testify about
water in the river during the winter and how t hat
affects ice?

A Yeah.

Q Did you agree with that, or do you have an
opi ni on on that?

A Wel |, he's observing a phenonenon that |I'm
not seeing, but it's because the water tenperature.
Qobviously, the farther down the river it goes -- if
it's 50 below O, the farther down the river the water

goes, the colder it's going to get.
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You know, the Tongue River Dam in a norna
wi nter, you know, it's many, many, nmany mles down the
river before it ever starts freezing. And, | nean,
that river may remain open all wnter. And as you go
down -- and al so, the other thing about the first part
of the river right below the dam it runs a little
faster.

But the water is warner. And it's com ng out
of , you know, the bottomof the dam So the water is
warner. And it -- the river will stay open npst
winters for quite a ways down belowit. And I'm sort
of in the mddle between John Ham |ton and the river.
I"'msort of inalittle different environnent than he
Is. The water is not nearly as cold as it is at his
pl ace.

But also the river slows down when it gets,
oh, you know, past -- well, | don't know. Probably
about 10 m | es above the Birney post office it starts
slowng down a little bit. And, of course, as it slows
down, it's able to freeze.

And so down here, we get, like, 2 or 3 feet

of ice. Were the water slowed down in the river, it

will get 2 or 3 feet of ice.
And | don't know, | think it was two
spring -- spring before last, the river was all frozen
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like it would be in April or whatever, and the ice
hadn't gone out. And nmaybe it was -- | think it was
April, we got a huge rainstorm And it was raining on
snow. And we wound up with a whole | ot of water out of
the drainage that is run into Tongue Ri ver on top of
t he i ce.

And it broke the ice. And we had ice jans
li ke you can't believe. | nean, they were bigger than
|'ve ever seen. The one on ny ranch, it alnpbst got to
nmy house because it just plugged that river up.

And then as John explained, after the

pressure gets so high and sonething will break | oose,
and then down river this train goes, of ice, until it
hangs up again. |It's just an unbelievabl e phenonenon

to observe. And a little scary.

Q And you have livestock; is that correct?
A | do.

Q What |ivestock do you have?

A | have about, oh, about 450 cows and about

200 yearlings on a normal year, maybe 250.

Q You don't have any buffal 0?

A No, | have no buffalo.

Q Do you wi nter your cows along the river?
A | do.

Q Do they water out of the Tongue River?
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A One of ny pastures waters out of the Tongue
River in the winter.

Q And do you have any experience with dealing
with the ice problemwhile trying to water your cattle?

A Cccasional ly, | do.

Q Is it much of a problenf
A Usually not for nme. And it isn't because we
have -- the particul ar place where our cattle water in

the winter, there's an oxbow in the river. And so it's
like a Uon its side. And the two sections of river
cone fairly close to each other. And as a consequence,
water tries to do a shortcut underground. And it tends
to keep that particular water all free of ice because
the water has gone through the ground and warned it.
And it sort of conmes out in this particular section of
river is where | water these cows, remains open. So
it's just luck of the draw. | just happen to have a
good situation there.
But when I was a child, I mght say, we used

a lot of river for water. And we chopped a |ot of ice.

Q So in the years when it was particularly dry
and there was a concern about shortage of water, did
you change your irrigation practices in any way? D d
you conserve any?

A VWll, we just tried to do everything we could
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to -- you know, obviously, the river was | ow, so we
couldn't get enough water down the ditch. And we were
just trying to do everything |ike John and Les -- John
Ham I ton and Les Hirsch we're tal king about. And al so,
John remnded ne in his testinony that however nmany
days it was 100 degrees and the w nd bl owi ng, you just
can't keep up. And as far as using the watering any
differently, | just enploy the sanme practices that they
di d.

If I have a half ditch full of water because
the river's low, I'"'mgoing to the fields that are nost
productive. And | also believe that that nmuch heat for
that length of time, it's just hard to get a crop to
behave |i ke you would like it to. It produces |ess.

Q So you nentioned if you have half a ditch and
you're irrigating just the nost productive |lands. So
there were sonme |lands that you did not irrigate in the
dry years?

A Yeah. | wouldn't say there was a | ot we
didn't irrigate. But the other thing that happens is
If you've got a -- you know, a 10 cubic foot water
right and you're running 5 down the ditch, it takes
| onger to irrigate. And so what happens is a field
will start to green up and start to grow. And you're

not there with the water when you should be. And so if
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you take a dried out sort of stunted alfalfa crop and

irrigate it, it's not going to produce like it would if

you' d done it in a tinmely fashion. 1It's going to be
| ess.

Q So did you have less hay in those years.

A Yeah.

Q So did you have to either buy hay or nmake
ot her adj ustnents?

A. Buy hay or sell cattle. W didn't buy hay.

Q So you sold cattle?

A We've sold cattle in any nunber of years.
Not a lot, but we've -- oh, the other thing, you know,
| don't recall. | sold cattle last year. Last summer
we had -- well, the sumer before, but we had fires
and -- and hot and dry. And we didn't have any grass.

Qur hay land, we had water | could irrigate and all
that. But | didn't have grass. So | sold cattle
| ast -- a year ago.

Q In the years that we're focused on, the early
2000s, 2000 to 2004 and 2006, did you sell any cattle

In those years as a result --

A | don't know what year it was, but we had --
well, it probably was 2002. But | don't know what year
it was. But it was a dry year. It was along in there
somewher e.
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| said earlier in ny testinony we had 450
cows or 470 or whatever and 250 yearlings. And one of
those dry years, I'msure it was a year when the
comm ssioners were there, we -- it just wasn't | ooking
good. And after the first of the year, we sold all the
yearlings except for, like, 75 replacenent heifers that
we're going to keep and breed and turn into cows. So
when May gets there or April cones along, we still have
our 75. W've got all our cows. And we have our 75
repl acenent heifers.

We turned themout into the pasture that we
would normally turn theminto. And it rained and
rained and rained. And we |oaded themall up and stuck
themon the truck in the first of June and sold them

And | did the sane thing |ast year. But it
was nore of a case than -- of no precipitation for
forage in the hills to get through the sumrer than it
was irrigation.

The other thing | m ght say about ny
irrigation systemand ny hay situation with respect to
the cows, you asked if | bought hay or sold cows. W
put up enough hay usually to have sone |left over. And
it kind of goes in spurts. W'Il|l have maybe a third
nore than we need for a couple of years. And then we

feed it all up. And it's just sort of all averages
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out .

Like this winter, |'ve got sone old hay. And
"Il feed it to those cows first. And we'll just --
and 1'lIl keep a whole bunch of yearlings this year. |

got good forage, and | had a pretty good hay crop. So
"1l keep a lot of yearlings. But |I sold ny cows down,
so | need to take sone of those yearlings and neke

repl acenents out of them So |I'mjust sort of | ooking
off into the distance, trying to figure out what to do,
how to play this.

And -- but sone years, | have hay left over
which is why | may not sell cows when sonebody el se
does.

Q So years when you do sell your cows down,
does it take multiple years to recover that nunber in
your herd?

A Vell, yeah. And the other thing, in dry
years, we're relying on the Custer National Forest,
sonme of us are, for our -- sonme of our sunmer grazing.
And in a dry year, the Forest Service will go out and
| ook at the grass, this, that, and the other. And
they'|ll say, as they did this year, don't turn out all
you're allowed. W're going to pull you back
10 percent or whatever, which they did this year.

Al t hough -- so | sold a bunch of cows in
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April. | went from 440 down to 390. The Forest
Servi ce was saying 390 woul d be okay, what we think is
going to be okay this sumer. You turn 390 out for the
full term

And the mnute | sold the cows, it started
raining. So it rained all sumer. So that's how you
make a record.

Q You nentioned there were tines when you were
diverting about 5 CFS instead of 10 down your ditch.

Do you know if those were -- that happened during those
dry years we tal ked about in the early 2000s?

A Oh, | know it happened then. But as | said
earlier, it also happens to sone extent towards the end
of every sunmer.

Q Do you know whet her other irrigators down the
river are able to divert their full direct flow right?

A Vell, no, | don't. Although, | don't think
there are a |lot of ranches up and down that river that
do what | do with respect to this kind of irrigation
system | nean, they have punps. Well, nost of them
do. So if the river is low and their punp is properly
| ocated, they're going to get their -- whether it's
storage water or whether it's flowright, they turn
their punp on, they're going to get it whether the

river is high or low or whatever. M -- and | don't
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suggest I'mthe only one with a ditch like this. But
there aren't many |eft.

Q But in terns of other irrigators, direct flow
rights, is it your understanding that nmany irrigators
junior to you are cut off nobst sumrers?

A | would think that nost summers it's nme and
T &Y. And the flowright gane's over after the high
water i s down.

Q Have you ever had an upstream user interfere
with your direct flow water right?

A | woul dn't know.

Q You' ve gotten your -- | nean, you haven't had
soneone upstreamthat you had to call or try to call

and say shut down --

A Ch, no. | nean, you know, the records
certainly will, you know -- | guess there's 10.48 cubic
feet going into Tongue River Dam | theoretically

shoul d have ny water. But it just beconmes absurd at
t hat point.

MR. SWANSON:  Your Honor, if | could have a
nmonment with my co-counsel ?

SPECI AL MASTER:  You certainly can.

MR. SWANSON:  No further questions, Your
Honor .

SPECI AL MASTER: Ckay. Thank you very nuch,
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M. Swanson.
M. Kuhl mann, | assunme you're doing the
Cross?
MR. KUHLMANN: That's correct.
CROSS- EXAM NATI ON
BY MR KUHLMANN:

Q Good norning, M. Nance.

A. Good nor ni ng.

Q You haven't net ne before the trial, have
you?

A | have not.

Q Al right. You talked earlier about the
property that you irrigate with the sprinkler, that you
irrigate only with storage water; correct?

A Yes.

Q When do you start taking water for that
sprinkl er?

A Probably in Muy.

Q s that the sanme tine you open your ditch?

A Sonetinme in May, yeah. Probably the first
part, dependi ng on the year.

Q You nentioned earlier that you use storage
wat er when you want nore than 10.48 CFS for irrigation
or other uses. Wat did you nmean by "ot her uses"?

A VWell, | just, as | said earlier, pretty well
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continually have conversations with the water
comm ssioner. That's Chuck Kepper. And they know ny
situation, that 1've got 10.48 avail able down this.
Then they know that | need to be able to irrigate that
side roll for two cuttings. So I'min kind of constant
communi cation wwth themw th respect to water anounts
here, there, or whatever. And | make it known to them
that | want to be certain that | have sufficient water
toirrigate that side roll tw ce.
And if | choose to punp on one of those

two 12-acre fields out of the river, we can take that
wat er out of stored, or we could take it down the
ditch. |If there's nore than 10.48 goi ng down the
ditch, reduce the stored water by the anount goi ng down
the ditch. So I just work it out with them And |
continually tell them | want this all accounted for.
| want it done right. And I want to know what ny
situation is at any given point in tine as to what |'ve
got left.

Q So it sounds like those are all irrigation
uses. Were there any other kinds of uses?

A No. It's all irrigation uses.

Q You just tal ked about havi ng communi cati ons
with the water comm ssioners. Do you ask the water

comm ssioners to deliver stored water when you want to
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use stored waters?

A When t hey have asked -- when they have asked
us to notify them when we want stored water, you bet.
O when Art asks us to notify themof stored water.

MR, KUHLMANN: Excuse ne, Your Honor. |
apol ogi ze.

SPECI AL MASTER: No probl em
BY MR KUHLMANN:

Q M. Nance, did you give a deposition in this
case?

A | did.

MR. KUHLMANN: May | approach the w tness,
Your Honor ?

SPECI AL MASTER:  You nay.
BY MR KUHLMANN:

Q M. Nance, | wanted to show you a copy of the
transcript for your deposition. |Is that what you
recogni ze that docunent to be?

A Yes.

Q Looking there, | believe | turned it to page
30; is that correct?

A Yes.

Q Al right. Starting on line 10, there's a
guestion: So when you use or have used your stored

wat er, have you had to make a phone call or communi cate
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with the comm ssioner to say deliver X anmount of

acre-feet or CFS fromthe reservoir to ny land? O

woul d you -- sorry, we'll just leave it at that
guesti on.

And then |I believe -- could you pl ease read
your answer? | knowit's a little long, but I want to

make it conpl ete.

A A, the answer?

Q Correct. Line 16.

A "Well, during the years that they had water
comm ssi oners, the Tongue R ver Water Users, | believe,
sent us a letter on the things they were -- when
things -- they were running out of water. And they --
they wote us. Everybody that had stored water had a
witten letter. And it said we only got 60 or
70 percent of the stored water is all we got or
whatever it was. | don't renenber the percentages.

"And if you want any of that water, you have

to call and ask for it. We'Ill turn it |oose out of the
reservoir. Well, | don't recall my case. |I'm
fortunate or blessed with whatever -- with the water
right. | don't ever recall having to call themto send
me water out of the -- out of ny store. | never --

whi ch was fortunate, because as | recall, at the end of

the year, they had all the water, the fol ks who had
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called for it, and didn't get equal to what was in the
reservoir. So | nean, if | called for ny 500 acre-feet
plus or mnus 50 percent for the drought, it wasn't
there. 1t was, like, well where did it go?

"But | never -- we never had to call and ask
themto turn | oose X anbunt of water in my stored
water. |'ve never had to do that so -- okay."

Q Was that the answer you gave at the
deposition?

A | believe so.

Q So in that, you state that you never had to
call to have water delivered to your headgate?

A Yeah.

Q Does that refresh your recoll ection on what
you just answered to nmy question earlier?

A Well, ny answer to the question earlier is
that | had conversations continually with the water
comm ssi oners, Chuck Kepper. And | believe ny
arrangenent with M. Kepper was that |'m going to use
the sprinkler. He knows that that sprinkler requires
stored water and should be deducted fromthe stored
wat er .

Now, if |I'mrunning out of water or there
isn't water there or whatever, that's one pattern, but

| never did.
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Q But you never had --
A Excuse nme. | assunmed M. Kepper accounted
for the water that | was using and reduced ny stored

wat er by that anount.

Q But you never called himahead of tinme to ask
for --

A | never called him | talked to him

Q Ckay.

A. In these conversations, weekly conversations

with himon the road or at nmy flume or in person, he
knows how to handl e the water going into that sprinkler
system He knows to reduce ny stored account by

what ever was goi ng through that sprinkler.

Q (kay. So you also talked with M. Swanson
about tinmes when you're unable to get 10.48 CFS through
your ditch.

A Yes.

Q And you nentioned that that's happened in
particul ar years but also generally the end of every
sumrer ?

A Yes.

Q So is it true that your ditch isn't
sufficient to take a full flow of the river to ensure
that you're getting your full 10.48 CFS?

A Depends on how you define the river.
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Q s there water at your headgate?
A There's sonme water at the headgate.
Q Okay. Do you know if there's -- if there

isn't 10.48 CFS in the river at your headgate?

A Yes.

Q How do you know t hat ?

A Well, | know it by the reading at Birney Day,
t he DNRC gauge at Birney Day.

Q Do you know how often that's happened?

A No, | don't know how often.

Q One smal | question, turning to a question
about your livestock. You nentioned that you have one

pasture where cattle water out of the river; is that

correct?
A That's correct.
Q What about cattle in your other pastures;

where do they get their water?

A Wll, first of all, | understood the question
to be with respect to the river freezing and how many
pl aces do cattle water out of the river in the winter.
Now, | understand that's not what you're asking ne.

Q Well, maybe we can tal k about both. 1In the
wnter, where do the rest of your cattle get their
wat er ?

A The rest of ny cattle get water out of wells
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in the winter except for one pasture that gets part of
their water out of the river in the winter.

Q And al so tal king about your water right, the
first water right on the river; correct?

A Yes.

Q You nentioned that the water's been in the
process of adjudication and that the fl ow has stayed

the sane at 10.48 CFS; is that correct?

A. The water right water.

Q The water right flow all owed under the water
ri ght has stayed at 10.48 CFS?

A Yes.

Q Has anyt hi ng el se about that water right
changed t hrough the process of adjudication?

A Well, | mean, when they readjudicated the
river, they reduced the acres. The State of Montana
had about -- | don't know when, four or five years ago,
three or four years ago. | don't renenber.

Q Okay. Do you know if they -- what the acres

were originally?

A | think it was 426.

Q Ckay.

A. That's nmy nmenory.

Q Al right. How rmuch did they reduce themto?
A It went down to 375.
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Q Ckay. So your acreage went down, but your
flow did not. Do you know why your flow rate did not
go down?

A. No, | don't.

MR. KUHLMANN:  One nonent, Your Honor.
SPECI AL MASTER: No probl em
BY MR KUHLMANN:

Q Just a couple quick questions left. So you
don't have a diversion dam at your headgate on the
river; correct?

A. No, | don't.

Q So the flow in your headgate is limted to
the flow that you can -- it goes into the headgate from
the river?

A That's correct. Although, | could put a
tenporary diversion in.

MR. KUHLMANN:. All right. | think that's all
| have.
THE WTNESS: Thank you.
SPECI AL MASTER. Ckay. So, M. Nance, | have
a few questions of my own.
EXAM NATI ON
BY SPECI AL MASTER:

Q Actual ly, why don't we start with a question

that | probably should have asked M. Hayes when he was
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on the stand. The Suprene Court, when it reads this
entire record, will probably find there are a | ot of
nunbers and nodels. And | know they probably would
love a little bit of history also. So | was wondering
whet her you could really quickly tell nme a little about
the original settlenent of this area of the Tongue
Ri ver.

This weekend | went out to the Little Big
Horn Battlefield for the second trip since |'ve been
here. And it occurred to ne this tine that the
settlenent of this area, at |east according to the
first water right, was only about ten years after that
battl e.

So could you just tell nme a little bit about
the history?

A Certainly. | nade note of that nyself, that
the water right is 1886, which would be ten years after
the Custer battle, and in itself, is kind of amazing.
Captain Brown who fought in the Cvil War woul d be
Art's great grandfather, brought cattle up, with his

brother, from Texas in the early 1880s, | believe, and
settled where -- very near where Art's ranch is
currently.

And Captain Brown, who had fought in the

Cvil War as a young man, famlies -- and | seen that
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many famlies noved to Texas. They were from

M ssi ssippi; they noved to Texas probably during or
I medi ately after the Gvil War and things were not
good to be living in the south.

And he worked for the -- Captain Brown worked
for the railroad and, obviously, got into the cattle
busi ness. And | think he was a surveyor for the
railroad, and Art and | were talking earlier, he
probably surveyed this ditch. | know he surveyed this
one. But he probably surveyed a | ot of ditches in the
Tongue River area when he noved there as a rancher.

And this particular ranch that I'mon was
owned by two Englishmen by the nanme of Scott and Hanks.
And it's referred to, and ny ranch is still called the
SH Ranch. And Roger Muggli wll be famliar, there's a
| arger SH Ranch on Tongue River between where | |ive
and Mles City and anot her one on Powder River. And
t hese two Englishnmen were quite | arge ranchers.

And they eventually hired Captain Brown to
survey this ditch, which sone of the history's in the
decree as to howthis ditch -- anyway, they built this
ditch with horses and things called Fresnos or slips, a
little scraper device that pulls behind a horse and
gathers dirt off the ground and dunps it wherever you
want to dunp it.

Bray Reporting - (406) 670-9533




© 00 N o O b~ w NP

N DN DN N DD P P P PPk
g b~ W N B O © 00 N OO OB~ w N +» O

Page 3823

Exam nation by the Special Master
JAY NANCE - Novenber 18, 2013

And to this day, I'"'mstill anmazed at my ditch
on ny ranch. The banks are packed. They're hard. You
can run water over it. A lot of ditch banks, if you
run water over the top, it's going to wash out. These
ditch banks were packed with the feet of horses.
They're hard and solid, and they don't wash out. And
It's just amazing.

Well, at sone point during Captain Brown's
life there, he raised two sons and a daughter. And as
Art and | were talking earlier, we have a famly tree
that looks a little weird. And those two sons narri ed
two sisters. And ny grandnother was the third sister.
And the Brown Cattle Conpany, | believe -- | was told
anyway, ny ranch was part of the Brown Cattl e Conpany.
Captai n Brown bought this ranch from Scott Hi cks, the
water right with it.

And Captain Brown, he got this ranch and --
there's four or five other water rights listed in this
decree. It's all part of the Brown Cattle conpany, the
original water rights that they acquired or filed for
on their places as it went.

Well, anyway, the Brown Cattle Conpany, ny
father told nme, went conpletely broke three tinmes. You
know, sone of it was winter. Sonme of it was econom cs,

cattle prices, all sorts of things. And those two
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girls that nmarried the two brothers had a father, ny
great grandfather, who was fascinating. And he
eventual ly cane -- he was in business, had cotton gins
and a whol e bunch of stuff in Mssissippi. And this
was in the early 1900s, maybe in the '20s. He sold all
that stuff and canme up here to rescue his daughters who
had gone broke.

And he was going to save their honor. And he
cane up to Birney, Montana, and noved in and brought
finances with him And he was a fabul ous busi nessman,
wel | educated, sharp man. And he lived to be 97 years
old and stayed there at the ranch the whole tinme. And
ny grandnother, the third of those two sisters, cane
along with and invested in the Brown Cattle Conpany, as
did nmy great grandfather. And then they went broke, |
think, two nore tines.

And -- but eventually, they operated as the
Brown Cattle Conpany until 1948, | think, or "49. [|I'm
not sure which of those two years. By then, each of
these famlies, ny father being one of them and each
little famly of the Brown Cattle Conpany was sort of
residing on its own little ranch even though it
bel onged to the Brown Cattl e Conpany.

In 1948, they decided these famlies want to

be off on their own. So the famlies turned in their
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stock to the Brown Cattl e Conpany, took the ranch, took
sone cattle, and some horses and just turned in their
stock as treasury stock. And we all sort of went our
separate ways.

And so one last little interesting note: M
great grandfather, M. Powell, father of the three
girls, rode on arailroad train as a baby, wth Abraham
Li ncol n, and he watched John G enn go into space.

So it's kind of an interesting bit of
hi story.

Q Thank you for that. | appreciate it. And
M. Hayes' gave a little bit of the history, and | just
wanted to get a little bit nore of it on the record.

So l'dlike to talk for just a mnute or two
about sone of your practices. So at the begi nning of
t he year when you begin to irrigate your crops, do
you -- | assune you start -- open -- after doing the
cl eaning that you tal ked about earlier, then you open

up your headgate and let water fromthe river cone

t hr ough?

A Yep. I|'ll open up the headgate. 1'Il go
read the flume. | use that flunme a lot to get
Information. 1'll tell you why here in a second.

But | run it up to the nunber Chuck tells ne

is the nunber. The flune is alittle different in that
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the tail end of it is sonewhat subnerged. So they have
to do sone math when it conmes to getting the water flow
correct to this flune.

But anyway, it's way over ny head. Anyway,
they tell nme a nunber that nmy water right is. So,
yeah, | clean the ditch, | turn the water on, and |
make sure all the ditches are clean where I'mgoing to
put the water, where I"'mgoing to take it.

And | take it down. And ny house is about
the first field. This ditch is high enough to be
usable. And I just divert it out into the ditches that
go into the fields. And I'll have -- I'Il run maybe
four big V-bottomditches full of water, maybe three,
and just start using it.

And that's typically howit starts. And I']|
start at the south end, since the Tongue River runs
north. | start at the south end, the first field |I get
to, and just start noving nmy way north.

Q And | understood fromyour testinony earlier,
that there are sone tines during the irrigation season
when you are not irrigating crops; is that correct?

A Briefly, yes. Like, a week or so.

Q And during that period of tinme, you shut the
headgat e?

A. Yes.
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Q And why do you shut the headgate during that
peri od?

A Coupl e of reasons. | nentioned earlier that
noss is a problem And if you can take the water away,
the noss won't grow. This new headgate is pretty good.

It's got a rubber seal onit. And | can pretty well

shut that ditch off. It's very lowwater. So it wll
restrict the noss growh. Plus, | don't need it.
Q And are there times during the irrigation

season when you reduce the anmount of water that you're
taki ng through your diversion wthout shutting it down
entirely?

A Probably not. In -- reason being, the nore
water |'ve got -- | nean, 10.48 is quite a bit of
water. And if | can get that, just the whole thing
wor ks so nuch better downstream If | could just get
it done quicker. And you have to -- you're spending so
much tinme to go out there and nove dans down ditches,
you can just as well be doing it with a good flow of
water than a little bit of water. And just everything
wor ks better. It goes faster. It covers faster. One
set out of a ditch wll travel farther. Everything is
better with nore.

Q And are there tinmes when you' re taking nore

wat er through the ditch than you need to irrigate your
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Crops?

A Only those tines when the river unexpectedly
cones up and the creeks run. Then |I'mup there
shutting things off trying to get control of it.

Q And you said, | believe earlier, that an
answer to M. Swanson's question as to whether or not
you used all of your stored water each year, that you
weren't sure, but you doubted it?

A Yes.

Q So why is it you doubt that you used all your
stored water?

A Wel |, because very seldom| ever get nore
t han 10. 48 through that headgate. That's A

B, the side roll sprinkler puts on -- if |
ran it 24 hours, it mght put on 6 inches. So that's
30 inone irrigation. And | got 500. So -- and even
if | stuck a punp in the river and irrigated those two
12-acre fields and put a foot on them there's another
24. There's 54 acres, and |'ve got 500.

That's why | don't get too concerned about

it. Even in years when it's reduced by -- or when

we' ve got 55 percent less, even then | still get -- |
still get in conversations with the water comm ssioners
in those dry years when all this -- we were all pulling

our hair out.
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| continually get into the conversations with
Chuck Kepper. It's not unusual to get in conversation
with Chuck and | get querying about, okay, where aml,
Chuck, wth all this? AmI| good? He'll go, no, you're
fine. And just keep doing what you're doing. W're
going to be fine.

And | can't say it enough tines, it's just
| uck of the draw. But | realize | have the first water
right, and |'ve got 500 acreage of storage, but |I'm
grateful.

Q So if, you know, in a typical year you're not
going to need the entire 500 acres, why would you care
to keep track of how nmuch water you've used?

A Well, that's true, but, you know, during
those dry years when we went to the 50 percent thing, |
just wasn't sure, you know. It's just | need that --
it's just insurance.

Q Ckay. And then the final question | had.

And | just want to make sure the record's clear on
this. So | think sonmebody who doesn't understand the
way this river system works woul d assune, okay, so |ong
as, you know, there is 10.48 CFS of water in the river
com ng down, you're going to be able to take your
entire 10.48 CFS. But -- and as | understand your

testinony, your testinony is, |long before you get to
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that point, you're actually not able to draw that
anount of water out of the river because you don't have
t hat much comi ng over your headgate; is that correct?

A That's correct. And if | may add sonet hi ng
to that?

Q You certainly may.

A If there's 10.48 coming in at Decker at
Tongue River Dam and let's say there's 10.48 com ng
out of the dam and |I've got nei ghbors upstream and
downstreamwi th no water, | amnot going to damt hat
river up and put 10.48 -- take every drop of it and
stick through that headgate. | amnot going to do
that. It's wong. And I'mgoing to go suffer with the

rest of them Even if | could get it through there,

I'"'mnot going to do it. It's just not going to.
Q Ckay.
A | don't think it's right.
Q Yeah. And you also nentioned -- and I,

unfortunately, didn't wite it down. But in response
to one of M. Kuhlnmann's questions, you nentioned you
could put up a tenporary?

A | could -- yeah, | could put a cottonwood | og
in front -- into the river. | talked to the Fish and
Gane about it and talked to Soil Conservation Service

about it. Yeah. W can put a cottonwood in the river,
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and it just backs it up 3 or 4 inches and just gives

me -- and | can do that. And it doesn't interfere with
the river bottom |It's not dredging anything. [It's
just a piece of wood. But when the ice goes out, the
pi ece of wood has gone to Loui si ana.

Q So what that log does is give you a little
nore head so you can take your 10.48 CFS of water a
little bit longer in the season; is that correct?

A. Yeah, that's correct. And then drag the
bul | dozers down the ditch.

Q Thank you, sir.

SPECI AL MASTER: M. Kuhl mann?
RECROSS- EXAM NATI ON
BY MR KUHLMANN:

Q Is it correct that you close your ditch down
for |l onger than a week sonetinmes?

A | don't know. | don't know. | don't wite
it down. | nean, if the comm ssioners are worKking,
"1l tell them or they'll note it or whatever. But |
don't know. | would doubt it. I just don't know. W

get haying, and, you know, | don't know.

Q Do you know if it's been as nmuch as 20 days?
A. It could have been.
Q Wul d the comm ssioners' records be the best

place to find that?
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A You bet.

Q Those are in evidence. Thank you.
SPECI AL MASTER: Thank you.
M. Swanson.

MR. SWANSON: No questions, Your Honor.
SPECI AL MASTER:  All right. Then why don't
we take the second of the norning breaks. We'Ill cone
back in ten mnutes. So we're in recess for that
period of tinmne.
(Recess taken 10:47 to 11:00
a.m, Novenber 18, 2013)
SPECI AL MASTER: Ckay. Everyone can be

seat ed.

M. Wechsl er.

MR. DRAPER  Your Honor, M. Wechsler wll
handl i ng our next testinony. And that will be

M. Roger Miggli.
SPECI AL MASTER: Thank you very nuch,
M. Draper.

So, M. Miggli, you can approach the chair
her e.

(Roger Muggli sworn.)

THE CLERK: If you would, state your nane,
and spell it for the court reporter, please.

THE WTNESS: |'m Roger Muggli. That's

be

up
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Mu-g-g-1-i, and I'msecretary of Tongue and
Yel |l owstone Irrigation District.

SPECI AL MASTER: So, M. Miggli, it's great
to see you again. |'mdisappointed, however, that you
did not bring your dog with you.

THE W TNESS: He inpressed everyone.

MR. VWECHSLER:  Your Honor, we've cone to
Montana's final witness. And appropriately, it's at
the very bottomof the river. And that's the T & Y
Irrigation D strict.

ROGER MUGGLI ,
having been first duly sworn, testified as foll ows:
DI RECT EXAM NATI ON
BY MR WECHSLER
Q And, M. Miggli, you've already stated your
position with the T & Y. Let's start a little with

your background. Wsat's your educational background?

A H gh school educati on.

Q You have an irrigation operation?
A Yes.

Q And who is that operation owned by?
A It's Muggli Brothers, Incorporated.
Q What's your position wth that?

A Chai r man.

Q Chai r man?
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A Yes.

Q Can you pl ease sunmari ze your past work
experi ence?

A Well, it -- graduated in 1968 from hi gh
school. And | did go two wnters to junior college.
And at that tinme in 1968, we started to change nore of
the farm if you wll, into sonething that -- sone way
that we could nake a better living at it. W had a
fair anmount of irrigated land in T & Y irrigation.

And years prior to that, inconme of farm
comodities was pretty low W weren't diverse or
cl ever enough or whatever to be cattle people, other
than a small neat herd. So dad decided that we needed
to make a work project for the winter. And he decided
it would be a pellet farm So we started buil ding on
that. And the fall of '69, we started into the
processing of alfalfa and grain products, prinmarily at
that tinme off of our owm farm and then pelletized it
and sold it to the local ranching community for w nter
mai nt enance feed.

Q Now, | think we'll talk a little bit about
that, both operations, both the irrigation and the
pellet. And before we get there, | want to understand,
you al so are a nenber of the Tongue River Advisory

Committee; is that right?
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A Yes.

Q How | ong have you been on that commttee?

A Let's see. Since the rebuild of the Tongue
Ri ver Reservoir. | can't even think what year.

Q Approxi mately conpleted in '98?

A Yes.

Q Where did you grow up?

A. At Mles City.

Q There on the T & Y Irrigation District?

A Yes. Been there ny whole life.

Q That's a famly farmthat you tal ked about ?

A Yes.

Q | understand that you | earned about the T & Y

Irrigation District fromyour grandfather; is that
right?

A Yes.

Q Can you tell us a little bit about that?

A My grandfather was a banker by trade. And he
came to the area from M nnesota. And himand two of
his brothers bought a bank in R chardton, North Dakot a,
and started one in Rosebud, Mntana, and started a bank
In Ringling, Mntana, and operated those for a nunber
of years.

And | guess their claimto fame, and not

know ng nmuch or even seeing many pictures of the banks
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or anything related, was that his brothers were pretty
foresighted and they saw the comng of the '29 crash,
stock market crash and Depression. And they were
worri ed about the banks. And they got enough noney in
their -- cash capital in their banks and wote letters
and tel egraphed folks to cone and get their noney out
of the bank.

And when the system failed or collapsed, they
didn't I ock anyone out of their noney. And to this
day, | still have fol ks commenti ng about ny grandfat her
saving their operation. 'Cause he didn't |ock them out
of their cash. And he has a pretty good foresight in
stuff like this, very good business head on him

And he cane to Mles Cty and becane invol ved
I n Tongue and Yellowstone Irrigation District. And it
was in deep debt at the tinme. And his goal was to get
It solvent and manage it and nmaintain it inits elected
position. He was elected to secretary of T &Y.

Q What was your grandfather's nanme?
A Joseph Muggli .

And he got it solvent. And he also, relative
to water, was one of the authors or signors of the
Yel | owst one Ri ver Conpact wth Wom ng.

Q Did you have a chance to travel around with

your grandfather on the T & Y Ditch?
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A Yes, | did. | used to delight going with him
to the 12-ml e diversion damsouth of Mles City and
regul ate the water. And | would -- given the age and
probably nmy attention span, | didn't listen nmuch to
what he had to say. But you always kept your nouth
shut. You learned to do that. And he just kind of
commanded t hat respect.

But as tine went on and as | got maybe a
little wiser with age and ny dad had -- was -- becane
the secretary of T & Y. And then | got the job and was
el ected to the board in '87, and |I'm secretary of
T &Y. And |'ve cone to appreciate what ny grandfather
represented and the things he told ne.

| can still see himtelling ne different
t hi ngs about the canal and the operation of it, the
river, the conpact and on and on. And it didn't have
much significance at the time. But |'ve cone to
realize how sharp he really was and how significant a
person he was for irrigation water for the conmunity.

Q Your grandfather, Joseph Muggli, was the
secretary, it sounded like, from 1929 until what year?

A Until '57, | believe.

Q s that when your father becane the
secretary?

A. Yes.
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Q And when your -- when did your father stop

bei ng secretary?

A In '87.

Q I s that when you started?

A And that's when | started.

Q | understand you have a son?

A Yes, | have a son. But he's told ne

unequi vocal ly that | amthe end of the |ine.
Q Well, you do al so have sone grandchil dren

running around the T & Y; is that right?

A Yes.

Q Maybe one of themw || be interested.

A Maybe.

Q It sounds |ike fromyour grandfather you

| earned the significance of the Yell owstone R ver
Conpact; is that right?
A Yes.
And have you read the conpact?
Yes.
Do you consi der the conpact to be inportant?
Yes.
Wy ?

O > O > O

A. Well, it defines the waters. The docunent
that actually defines the shared water in the given

drains on the southern tier of Montana, with respect to
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the rivers that originate in Womng. And | think it's
hugely significant. | amoverwhelned that it was --
the 1950 Conpact, fromny understanding, is that it was
the third attenpt at getting the conpact to fruition.
And it's really -- says a lot to folks in not only
Wom ng and Mont ana, but al so North Dakota was invol ved
I n the signing.
And | was inpressed at what they went

through. And it was the third comm ssion that finally
got the job done and how difficult it would be to do
that. And I've really -- it's really raised ny respect
because those are difficult issues.

Q You nentioned your grandfather negotiated and
si gned the conpact ?

A Yes.

Q Do you consider this case to be a
continuation of your grandfather's efforts?

A Yes. | think it's -- 1 wish we could | ook at
it nore sinply in the context of what it was and what
t he understandi ng that they had, each side. That naybe
we could -- it sonetines seens |like we're kind of going
adifficult road and making it nore difficult than it
should be with respect to the conpact itself.

Q I'"d like to tal k about your operation first.

After that we'll talk nmore in detail about the T & Y
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Irrigation District. And | want to start by taking a
| ook at a couple pictures that we took when we were
visiting on the basin tour.

And those are hopefully com ng up on the
screen. And | believe it's going to be Mntana
Denonstrative Exhibit 2. And there are a couple of the
pictures right at the end. They are going to be
| abel ed Montana Denonstrative Exhibit 2-00

M. Miggli, do you recogni ze that?

A Yes.

Q What is that?

A That's one of our fields in the valley bel ow
Mles City. And it's sort of a wide stretch. It's the
wi dest di stance between the canal, and the Yell owstone
River is right in this.

Q | understand that you divide your properties

into an upper farmand a lower farm is that right?

A Yes.

Q Are we | ooking at the upper farmor | ower
farnf

A Upper .

Q And let's take a | ook at the other picture,
whi ch is Montana Denonstrative Exhibit PP.
What is that?

A That's | ooking towards the west fromthe road
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that we call the railroad grade. W own the railroad
grade that was the M| waukee Railroad. And that's
| ooki ng al nost straight west. And that's the wi ndm |
that nmy grandfather erected that. But behind that a
few hundred yards is the top of the pellet plant
storage facility.

Q | want to take a | ook at a map.

MR. WECHSLER And to do so, Your Honor, it's
a very old nmap, so we haven't pinned it up. |If | could
ask your indul gence to have sone people hold it up for
M. Miggli?
SPECI AL MASTER: Yes, that would be fine.

BY MR WECHSLER

Q So, M. Miggli, there is a very cool map.
Can you describe what this map is?

A It's one of the three original T & Y maps.
And they're still in the nature of what they were -- |
was told how they were nade. And they were kind of
made |i ke the old tablecloths used to be. It's kind of
a cloth. You can see the frayed strings hanging off
the edge of them And how they are made, |'m not sure.
But anyway, that's the -- one of the three maps.

Q Do you know approxi mately what year?

A. Ch, | think it was about -- | forgot.

Q One of the maps we | ooked at maybe said 19137
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A That's right. Yes, that's right. Yes,
that's when the maps were -- original maps were drawn.

Q Now, at the bottomof this map -- which is
about four and a half feet |ong, does that sound right
to you?

A At | east.

Q At the bottom it says District No. 3; what
does that refer to?

A. They divided it -- ny grandfather told ne
that there was three maps. And that was in the day
before | ever saw these. And the maps were drawn. And
t hey deci ded because they were going to be so big that
there woul d be three maps show ng the entire | ength of
it. And so they decided that they would have a
comm ssi oner for each map, for each reach that's
represented on the nap.

And that's, to ny know edge, how there
becanme -- or how T & Y cane to have three
comm Ssi oners.

Q And, in fact, there's still three districts;
Is that right?

A Yes, there's still three districts and still
t hree comm ssi oners.

Q Where is the first district located? Is it

closest to the 12 M1 e Danf
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Yes.

And then No. 2 is in the m ddle?

> O >

Yes.

Q And this is the one that's furthest
downst r eanf

A Yes.

Q In fact, can you stand up and please point to
us where the Yell owstone River is shown on there?

A. Right. This would be the Yell owstone River.

Q Are your upper and |lower farns shown on this
map?

A Yes, they are.

Q Can you pl ease point them out?

A Qur upper farmis right in this area. And
the lower farmis right in here.

Q That's good. About how far is the |lower farm
fromthe confluence of the Yell owstone?

A About 3 m | es.

Q How many water users on the T & Y are bel ow
your |ower farnf

A Thr ee.

Q Approxi mately how many acres total, including
both the upper and | ower, do you irrigate?

A. Qur farm personal |l y?

Q Your whol e operation. How nany acres are
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i rrigated?

A About 1700. That's the actual field size.

Q What's the nunber of acres in the upper farnf

A About 1100.

Q How about the | ower; the remai nder?

A Yes.

Q So about 6007

A Yes.

Q How many points of diversion do you use?

A Fi ve.

Q Is that total including the upper and | ower?

A Yes.

Q Are your points of diversion directly from
the T & Y Irrigation Dtch?

A Yes.

Q And -- now, what nethod of irrigation do you
use?

A It was all |eveled, border diked and | evel ed

i n 100-foot border dikes. And |ast year, we converted

t he upper
Q

irrigation; is that right?

A.

Q
A

farmto six pivots.

And now, the upper farmis in sprinkler

Yes.
And the lower farm is it still in flood?

Yes.
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Q What crops do you grow?

A Primarily alfalfa. And we rotate with corn
and smal | grain.

Q | want to talk a little bit about the way
t hose are done, the irrigation of each of those crops.
First, can you tell me approxi mately what proportion
you have of alfalfa, corn, and small grains?

A It would probably be three-fourths of the
farmwould be in alfalfa and one-fourth would be in
small grain or corn. And it varies a bit because the
field sizes vary quite a bit. So you plant a whole
field, whether it's 140 acres, which is our biggest
field, and the smallest is, like, 10 or 8 or sone such.
It just depends on how the |land | ays and how you can
accommodate a field. So they all vary sonmewhere in
bet ween those si zes.

Q Sounds |i ke at any given tine, there m ght be

two-thirds to three-quarters in alfalfa?

A Yes.
Q And the rest is corn and small grains?
A Yes.
Q So it also sounds to ne |like you do a

rotation of the crops; is that right?
A Yes.
Q Coul d you pl ease descri be what that rotation
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A It's usually about five years in alfalfa, and
then we take it out. W tear it up, subsoil or deep
rip, a series of disking and then roller harrow, and

snooth it back down, level it or drag it, one or the

ot her.
Q s that a tinme-consum ng process?
A Yes.
Q After the alfalfa, what crop do you go to?
A Cor n.
Q How long is a field in corn?

A Dependi ng on the year, but usually we put

corn in one year and then go two years on small grain.

Q After the small grains, is it then back to
al fal fa?

A Yes.

Q So roughly five years alfalfa, one year corn,

two years small grain?

A Yes.
Q Back to al falfa?
A Yes. And then the only clarification is once

in a while, depending on the field and the soil and a
few ot her things, we'll put two years of corn in. And
then -- we have heavy clay soil. So we -- the best --

It gets very conpact.
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And so the way to battle the conpaction is by
putting nore organic residue in there. And corn is
your biggest return there. Because we just conbine the

kernels, take the tops off of the field, and the whole

stock is then put back into the soil. It's a humc
mat eri al .

Q Are all three of those crops -- alfalfa,
corn, and small grains -- are they all irrigated the
sane way?

A Yes.

Q Meani ng, the type of irrigation that you're

using, flood or sprinkler, is the sane; right?

A Yes.

Q Do they take the sane anmount of water?

A No.

Q So can you pl ease describe the way in which

you irrigate alfalfa?

A Vell, we start out in the spring, and, of
course, | manage T & Y. There's work that | have to do
on the canal to get it ready and then turn the water in
the canal. And depending on the year, how dry, you
know, what the winter conditions were, then |l
shortly start irrigating, which is in around between --
around the 15th of May usual ly, soneplace right in

there and then just continue through until fall.
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And a | ot of years, we'll do three
irrigations on the alfalfa and probably four on the

corn and two on small grain.

Q When you say an irrigation, what do you nean
by that?
A Irrigate it. And you get the field

irrigated. And then there's a period | don't irrigate,
and then you go back and irrigate it again.
Q So now for the hay, you stop irrigating,

right, when you do a cut?

A Yes.

Q Now, how is corn different?

A Well, that -- different in that it takes
usually -- well, depending on the weather and the
condition, I've learned that the best irrigation on

corn, the nost inportant one, is right at half. And
even if you've irrigated it ten days before, you want
toirrigate it then, 'cause that seens to allow the
kernels to fill the best. It helps the pollination and
all that. And so you want to irrigate it then,
di sregarding when you irrigated it the previous tine.
And that -- you've got -- a farmlike ours,
you have this inherent problemof water availability,
which in nornmal years | can nake it work with what we

can -- with our water right, with respect to the river
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and all that. But then you have this tine problemin
there. You can't wait until everything needs to be
irrigated. You have to junp the gun and start on it a
little bit prematurely or you' re going to end up way
too late. You're going to have stressed crops. You're
better off to irrigate it sooner than going to a
stressed tine.

Q We tal ked about the alfalfa and the fact that

you can harvest it two or three tines a year; right?

A Yes.

Q Can you harvest corn nore than one tine a
year ?

A No.

Q When is corn harvested?

A In around | ate October, early Novenber is

when we conbi ne the corn.

Q Once you get the corn on the field, you start
irrigating. Let's say you run out of water m dway
t hrough the season. You lose that corn crop?

A You can. But it will always hurt you in
yield. Really it wll hurt you a |ot.

Q How about small grains; when are small grains
har vest ed?

A. They're harvested in July. In the Mles City

area, we have the |ongest grow ng season in Mntana.
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So if you get in early, you can harvest it in md to

| ate July.

Q So you actually start irrigating small grains
early?

A Yes.

Q About when?

A Ch, in probably m ddl e of May.

Q Sane tine as --

A Yeah. O mddle to last. In there.

Q How many tinmes a year are you irrigating your

smal | grain?

A Usual ly tw ce.

Q Can you get three tines irrigating in a year?

A There's been tinmes when we do three
irrigations on small grain. But usually not. It's
usual ly tw ce.

Q W tal k about the fact that you divide your
farm between the upper and | ower farnms. How many
fields do you have?

A | think there's, like, 20.

Q So are you irrigating 24 hours a day?

A Yes.

Q Are you irrigating every day during the
irrigation season?

A No.
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Q Do you -- is it inportant for you to use the
wat er efficiently?

A Yes.

Q Wiy is that?

A Well, it's -- because to get it tinmely, you
want to save every bit of tinme you can, not run it too

long to create waste water. So | know on the fl ood

fields how far fromthe end -- | pace it to the bottom
And | know, based on the length of the field -- like,
there's this one field | can shut water off when -- on

the flood when it gets to within 200 yards of the
bottom 'Cause it wll coast that far. |It's just
amazi ng.

But you have to have a big head going in the
top. And then you shut it off. And then you're
irrigating the next set. And that one is coasting.

And you hope you didn't junp the gun and shut it off
t oo qui ck.

The reason for being very tinely is our farm
has devel oped into ne being the irrigator. And to
irrigate that nmuch and that many fields, |'ve got to go
around the clock. And | don't |like wasting tinme. It
just kills nme. You end up getting so far behind. So
nmy sleep and ny personal life is second. It all pivots

on if I have to switch water at 1:00 in the norning,
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|'"mout there at quarter to.
And that's the way ny day goes all summer.

Q How many days during the irrigation season
woul d you say you're not irrigating?

A Well, famlywise, | try to shut off on
soneti mes Saturday night because we've never worked on
Sunday or try not to, go to church and that. But then
Sunday night, 1'Il start if ny wwfe allowng and we're
not doi ng sonet hi ng.

But anyway, it just goes around the cl ock.

Q Not very nmany?

A Not very many.

Q Does the anobunt of water that you have
I nfl uence the production on your farnf

A Yes.

Q So in a normal year, in a year where there's

no wat er shortages, about how nmuch alfalfa do you

har vest ?
A Ch, about -- right at about 5000 tons.
Q How about corn?
A W -- last year we had a 209-bushel average.

And this year we didn't because we had two hail storns
on it this year.
Q 209 per --

A Bushel s per acre.
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Q So what is that? Can you translate that to a
round nunber? Over 30,000 bushel s?

A Yes, would be like -- there again, of course
the size of fields. But between 30 and 35, 000 bushel s.

Q How about small grains?

A W'l | get anywhere from around -- anywhere
fromat |east 20 to 25,000 bushels in any given year.

Q So where is the alfalfa, the corn, and the
smal |l grains, where is that used?

A It's used in the feed plant.

Q You take that product and nove it over to the
feed plant that we can see here, and it's used to nake
feed for the cattle; right?

A Yes.

Q Let's tal k about the feed plant. So could
you pl ease just generally describe the feed pl ant
oper ati on?

A Vell, yes. [It's -- it's probably one of the
best. If you were to drive in the yard, it would
probably rem nd you of a novie set froma Mad Max
novie. |It's pretty intense. It's -- we've built
everything there. And we've built it for capacity. |If
we run straight grain, which we never do anynore, but
the plant, it could run probably 20 tons an hour of

strai ght grain.
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When you put the scenario of alfalfa in
there, it really slows it down. But we built the plant
to market what we can raise. And then it's sort of
norphed into this, we got to have the plant. W can't
go back to the old ways. It's how we're structured.

We figure on making feed, and we just buy a |ot, grow a
| ot, and make a | ot.

Q What's the m xture that you put into your
feed?

A Al ways 50 percent alfalfa and 50 percent
grain. And the grain is usually -- the major grain in
it 1s barley. But there's wheat, canola neal, and sone
peas, a small anmount of peas.

Q That m xture can be adjusted based on the
products you have --

A Yeah, but it's always 50 percent alfalfa. On
availability and somewhat pricing is how we control or
what we do wth the other 50 percent with respect to
the different grains. And you're always better in a
processed feed to put at least three different grains.

Q Utimately, the product, as | understand,
they're described at pellets; is that right?

A. Yes, just pelletized.

Q What does a pellet |ook |ike?

A It's three quarters of an inch in dianeter.
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That's the die size there. And then they break off in
pi eces fromgenerally around 2 inches long. Sone are a
little |longer; sone are a little shorter.

Q Do you use all of this -- so going back to
your farm operation, you take all of that and bring it
to your pellet operation; right?

A Yes.

Q Do you need nore alfalfa and grains for your

pel | et operation than you can produce?

A Yes.
Q About how nuch alfalfa and grains do you use?
A W have to -- if we can produce, the year

allows us to get to 5000 tons on our production, we
have to buy another 10 to 11,000 tons of hay.

Q So total would be sonmewhere around 15, 000 and
16, 000 tons of hay a year?

A Yes.

Q How about grains?

A Dependi ng on the percentages. But the --
because it's 50 percent alfalfa, 50 percent grain, we
have an equal anount of grain to either grow or buy.
And we have to buy nost of it.

Q So it sounds |ike you produce about
50 percent of what you need, or is it |ess?

A. It's | ess.
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Q Is it in the sane percentage as the alfalfa?

A | don't understand the question.

Q In a typical year, nornmal year, not water
short, how nuch -- how many small grains do you have to

buy for the pellet operation?

A Most of it.

Q So nost of it does not cone fromyour farnf

A. Ri ght.

Q And have you had to devel op a trucking
operation in order to nove stuff around for the pellet
oper ati on?

A Yes.

Q How far do your pellets get shipped?

A To -- on the west, they go to M ssoul a,

Mont ana. And on the east, they go to Kearney,
Nebraska. On the south, they go to Col orado, and the
Canadi an border on the north.

Q How far do you go to get hay and grains to
make your pellets?

A We, unfortunately, have to haul sone of the
hay out of Canada. W try to buy it as close as we
can, primarily on the Yell owstone River and sone on the
Tongue. But nost of it conmes off the Yell owstone
within a hundred mles.

Q So | want to turn to shortages. And | want
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totalk a little about how you deal with shortages and
what the inpact m ght be both on your farm and pell et
oper ati on.

And so do you pay attention to yearly
precipitation data?

A Yes.

Q Wiy do you do that?

A. Well, 'cause you -- it's a typical farm
you' re constantly | ooking at the sky and wonderi ng what
the weather is going to do to you. And the weat her
pl ays just a pivotal role on how you manage it and how
you get through the season with what -- and hope for
rain. And then your prayers sonetines get answered,
and it's just exactly right after you' ve started
cutting alfalfa. So then you've got a wet spell that
you' re dealing wth.

And it's just very difficult. | nmean, you
manage -- | feel like ny day pretty nmuch consists of
crisis managenent. Wat are we going to do next
relative to the weat her and how ny -- how our farm and
nmy famly operation kind of plays into that.

And then ny other role with the T &Y
Irrigation is | have all that issue to deal wth and
try to configure, nanage as well.

Q Sounds |i ke the water is pretty inportant to
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your personal operation and also the T & Y?

A Yes.

Q Do you al so pay attention to the water in the
Tongue River Reservoir?

A Yes.

Q Wiy do you do that?

A ' Cause we have the ol dest mmjor water right
on the river. It's an 1886, actually, second nmjor
water right. M. Nance's is first. But the T & Y's
water right is for 187 and a half CFS.

Q Do you al so need storage water in any given
year ?

A Yes.

Q s that why you're paying attention to the

| evel of the reservoir?

A Yes.

Q Do you rely on that storage water every year?

A A lot of the years, yes. Wll, yes.
Probably every year because the inflow drops bel ow the
demand on the river. So, yes, it's an every-year
concern. Yes.

Q Thi nki ng about the beginning of a year and
you're looking at the reservoir, you're |ooking at the
| i kely precipitation, do you do any planni ng ahead of

time?
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A Yes.
Q So how do you plan for a shortage?
A You try to have nore small grains in. If we

| ook |i ke we're going to have a short snow year or |ess
water in the system then we'll put in nore grain,

smal | grain.

Q More grain as opposed to corn?

A As opposed to corn.

Q Wiy is that?

A What' s that?

Q Way do you switch fromcorn to small grain?
A Because it requires |less water.

Q And you can harvest it earlier in the season?
A Yes.

Q ["msorry, | interrupted. It sounded |ike

you were going to say sonething about alfalfa.

A Alfalfa, if you don't get it irrigated, you
have a tonnage | oss, of course. But it usually does
not kill the stand. So it sort of dormants out. It
just sits there. And it won't get much off of it, but
it isn't going to die on you.

But cornis a different story. Corn is such
a high-dollar crop.
Q Does that nmean if it's looking like a

wat er-short year, you're better off having nore
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al falfa?

A O leaving the alfalfa, but go to nore snal
grain.

Q Can the conditions in the Tongue Ri ver Basin

change rapidly fromday to day and nonth to nonth?

A Yes.

Q Does that make it hard to plan?

A. Yes. 'Cause you're always hoping it gets
better. And there's been years that -- on the council
or advi sory board that there's been -- |ike, one year |
remenber -- | don't renenber what year, but it was,
| i ke, 54 percent of normal. And it was in about March.
And it's |ike, oh, boy, this is going to be bad. And
one snow event, we were -- it put us over a hundred
per cent.

So we can just -- it's a blessing can cone
and hit you so fast and with such nmagnitude, it's just
such a relief. And you know you're not going to have
the battle on the river. You're not going to have the
battle in T & Y. So you've got two problens: T & Y's
operation and sharing water, because there's -- | don't
know, 400 people to take water out of T & Y, | nean,
very small ones, garden size. But they're a tel ephone
call, like sonme little lady in Mchael's Addition in

Mles City wondering why she doesn't have water in the
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canal .

Q And the other problemis your own operation;
right?

A Yes.

Q Unfortunately, | want to talk about sone of

t hose years when you were having sone of those water
wars, as you describe them Do you recall the years of
01, '02, '04, and '06?

A Yes.

Q What do you renenber about thenf

A Sharing the water and worryi ng about the
river and having, at tinmes -- in the worst of tines
have, like, 20 and 30 CFS at the 12 M| e Dam

Q Pretty dry years?

A Pretty dry years. And it's just like it's
al nost inpossible to divide it equitably.

And then I have the difficulty of being the
| argest irrigator and a conm ssi oner.

Q You have to bal ance those rol es?

A Yes. It has to be very equitable and fair
for everybody and shared sections on the ditch and on
and on and on it goes.

Q Let's talk first just about your farmng
operation, and then we'll talk about the difficulties

of managing the T & Y. So did the prolonged drought
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have an i npact on your personal farm ng operation?

A Yes.

Q How so?

A Well, we had sone grain | osses that were --
like, in that 20- to 30-bushel range, that just we
couldn't get irrigated.

Q When you say 20- to 30-bushel, do you nean

per acre?
A Yes.
Q What's your nornmal production per acre?
A Hundred to 120.
Q Go on.
A Bushel s per acre. And then alfalfa is

just -- alfalfa, when you stress it fromwater, |ack of
wat er, and then you go into the hot period, even if it
gets water, it's set up to be -- deal with a dormancy
t hen because it cues that it's got a shortage of water.
So the plant sort of shuts down. |It's not going to put

on this real prolific growh. So even if you get water

| ater, you're -- you can be done. It just doesn't
produce any. |t shuts down.
Q So basically that neans there's | ess

production per acre that you have irrigated; right?
A Yes.

Q Is that true for all three of the crops you

Bray Reporting - (406) 670-9533




© 00 N o O b~ w NP

N DN DN N DD P P P PPk
g b~ W N B O © 00 N OO OB~ w N +» O

Page 3863

Direct Exami nation by M. Wchsler
ROGER MUGE.I - Novenber 18, 2013

rai se?

A
Q

to cut

A

Q
A

Yes.

In those water-short years, did you al so have
back the nunber of acres you were irrigating?

Yes.

Can you give an exanpl e?

Well, the sinplest in our operation, Mggli

Brot hers operation, would be to suffer the | ower farm

Because it's further away, further down the canal. So

It was

-- it always tends to be that that's the place

where we realize the shortage. And it was so bad down

there that the clay soil, the hard, tough soil had

the --

spots in places and fields that weren't even

worth conmbining, it was that bad.

And one of those years -- and | can't

remenber which was the worst. But | thought it was '4,

possi bly, 2004. And there was no water in the |ower 4

to 5 mles of the canal, that the fire weeds grew in

t he bottom of the canal about a foot and a half tall.

Q

In that year, did you shut down the

irrigation on the |Iower farnf

A
Q

Yes.

Did you also -- in those years, '01, '02,

'04, and '06, did you get fewer cuttings of alfalfa?

A

Yes.
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Q Do you know how many cuttings you got in
t hose years?

A Some of themwe got two on. And the other
part of it is -- see, there's years on our operation,
If we get started at the right tine, neaning cutting,
the first cutting, we can get four cuts of hay. |It's
that nmuch of a banana belt of Mntana. It's the
| ongest growi ng season is right around Mles Cty. And
you can get four cuttings of hay off of there.

VWl l, then when you go to two, and in sone of
those dry years, in sone of the fields, you' re a one.
And there was a couple of fields in that bottomfarm
that we didn't cut at all.

Q We tal ked about the amobunt of production that
you get in a typical year where water is not an issue.
In those years, '01, '02, '04, '06, the water-short
years, do you recall the anmount of production you were
getting on your fields?

A Oh, yeah. The nunbers were seriously skewed
as far as averages. It was -- when you start |osing
fields and you start getting areas and fields that are
soil condition -- now, sone of the better soil, you
could cut it. But on sone of those fields in that
| oner farm and the upper one, too, when you start short

with water and it's got this clay in there and it
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starts shrinking and cracki ng open, then the heat gets
in there. The noisture evaporates even faster. And
the plants just shut down. They're done.

Q Are you able to estimte a percentage of the
normal production that you got in the dry years?

A Ch, we probably got -- in those dry years, we
probably got -- or suffered in that |ower farm
probably all told, all the fields, it probably was a
60-, 70-percent | oss or reduction.

Q Meani ng you only got 40 percent of what you
normal Iy did?

A Yes.

Q l"mgoing to try to do math while |I'm
standi ng up here, which is probably a bad idea. Let's
use the nunber 50 percent and say you got 50 percent of
your production because that's a |lot easier for ne. |
think you said earlier that you got roughly, in a
typi cal year, 5000 tons of hay; is that about right?

A Yes.

Q So if you got 50 percent of your production,
you got sonething |ike 2500 tons of hay?

A Yes.

Q Back in those years, do you know how nuch a
ton of hay cost?

A It was -- by the tine we'd get hay there with
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freight, we were, |ike, 125 ton.
Q 1257
A Yes.

Q Again, so that nmy math is very sinple, let's
assunme it was $100 a ton. So that would roughly cone
out to, ny math, $250,000 per ton that you -- or
$250, 000 total that you lost; is that right?

A Yes.

Q You typically use that alfalfa in your pellet
operation; right?

A Yes.

Q So in those years, '01, '02, '04, '06, did
you have to go out and buy the alfalfa sonewhere el se?

A Yes.

Q Does that sound |i ke about the anpbunt you had
to pay per year?

A Yes.

Q kay. Let's talk about the T & Y Irrigation
District. So you said that you're the secretary of the
T &Y lrrigation District; is that right?

A Yes.

Q Do you need sone water, M. Miggli? Are you

A. ' m fine.

Q What do you do as secretary of the T &Y
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Irrigation District?

A | pay the bills and do the phones, phone
calls relative -- I'"mthe person that anybody has any
trouble with their headgate, farm canal, whatever, or
peopl e perceive a problem they call ne.

Q You do it all?

A Yes.

Q Are you on the ditch every day?

A Yes.

Q Bef ore we get into sone of the specifics of
managi ng the irrigation on the T &Y, let's talk about
how it's organized. W saw the 1913 map, and there's
three different districts. Are there still three

comm ssioners for the T & Y Irrigation District?

A Yes.

Q Are you one of those comm ssioners?
A Yes.

Q Who are the other two?

A Paul Herzog and M ke Bl um

Q Do the three of you collectively nmake
decisions regarding the T & Y Irrigation District?

A Yes.

Q How do you do that?

A. We have neetings, and then -- nonthly

neetings. And then | |ead the neeting, of course,
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because |'m al ways on the canal and they're not.
They're just nore or |ess figureheads, but they are
comm ssioners. But it's a bad place to be as the
secretary for T & Y 'cause that nmeans that you do not
just the pencil work but all of the | egwork on the
canal. And the T & Y also, | would -- | would get sone
machi nery, acquire nmachi nery.

Q Let's talk about that in a nonent. Before we
| eave the other comm ssioners, | thought | heard you
say they were figureheads. Are they involved in the
deci si on maki ng?

A Yes, they are. But they are not involved in
the work or the --

Q The managenent of the --

A The going and turning the headgates up and

down and adjusting it. |It's always been left to the
secretary.

Q There's nonthly neetings?

A Yes.

Q Are those neetings open to all the nenbers of
the T & Y?

A Yes.

Q Let's tal k about the finances. Can you

describe what an irrigation district is?

A It's a political subdivision of the county.
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Q It's actually a political subdivision?
A Yes.
Q Si nce you have been involved, has it al ways

been a subdivision of the county?

A Yes.

Q Do you know if there are statutes related to
t hat ?

A Yes.

Q Where do you get the finances for the T & Y
Irrigation District?

A They're assessed on folks' taxes. T &Y, if
you have property in the boundary of the T & Y on your
tax bill, there will be aline item T & Y Irrigation.
And what ever acres you have, tines whatever rate |
assess, is what is added on to your property tax. So
it's penalty of property tax default if you don't --
deci de you don't want to pay your T & Y bill.

Q Who collects that?

A The county.

Q And there's an account, then, wth the county
for your finances?

A Yes.

Q What rate is an acre of | and assessed?

A $7.50 now.
Q

So approxi mately how rmuch is your budget on
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an annual basis?

A 80, 000.

Q And that's fromall the assessnments from al
the acreage in your irrigation district?

A Yes.

Q Al right. How many acres?

A 9400.
Q How i s that nopney used?
A. On mai nt enance of the canal and primarily
mai nt enance and -- ordinary care is the biggest itemon

the Tongue Ri ver Water Users' bill.

Q How nmuch is that?

A About 27,000 annually.

Q So you nentioned mai ntenance. Does that
I ncl ude expenses |ike contractors and fuel, material s?

A Yes.

Q And you have $87,000. Approxinmately 30 is
used for the paynent of the stored water, |eaves you
about 50 for all those other things. Do you consider
It to be a tight budget?

A No, in the sense froman operational part of
It. Because when | took over the job, | could see that
a lot of the structures were old and del api dated and
were going to have to be repaired. So | vigorously

tried to save as nmuch noney as | can to replace these
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di | api dated fl unes.

Q You have to use that sane assessnent to
repl ace all these things?

A Yes. And I'mtrying to do it w thout raising
t he assessnent too high. | don't have a problem
raising it sonme. But | just don't want to have to
raise it real high.

Q Sone of those facilities have been in since,
when, the early 1900s?

A Yeah. Sonme of the flunes have been in -- the
tinber, creosote tinber structure that carries the
flume across the creek have been in there since the
early '30s. But the ones that are tin, rolled tin,
sheet netal, rust out. And then |I replace those.

Q Do you all ocate a certain anount of your
budget to be able to replace those facilities?

A VWll, unfortunately, |I react nore than | --
you know, when one gets bad -- | have it all planned
out how to replace them And ny plan to repl ace
them-- did you want to hear about that?

Q Well, what I'mreally curious about is, are
you pretty nuch using your budget every year?

A No.

Q Some of it gets reserved so you can nake

t hese --
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A Yes.

Q Vell, let me finish nmy question. Sone of the
noney gets reserved for these repairs that you're
tal king about; is that right?

A Yes.

Q And then you' ve got an overall plan about how
to do all these repairs?

A Yes.

Q And so taking into account the repairs that
you have to be doing and the noney that's reserved and

the yearly operating expenses, is there noney |eft

over ?
A Yes.
Q What do you use that for?
A Savi ngs account.
Q How much do you have in the savings account?
A | think there's 154,000 in there now.
Q I s that what you do inprovenents wth?
A Yes.
Q So, ultimately, all of that noney gets used?
A Eventual | y.
Q For these various things?

Is there a |l ot of excess noney |left over for
addi ti onal expenses?

A Vel |, no, because | have in ny mnd these
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plans to replace these dilapidated flumes. And |I'm
trying to do it in atinmely fashion before they crater,
but not before | have enough noney. Because | don't
want to float a bond and go down that road with the
county. Because there's a whole bunch of state statute
stuff and county things you have to do once you run one
of these into debt, and I don't want to go there.

Q If you don't do these repairs that you're
pl anning for and you' re tal king about, can it cause
problens for the irrigation district?

A Yeah. It's like the fall over, collapse or
| eak or what ever.

Q Cause problens for the irrigators?

A Yeah, by not getting the water down the
canal .

Q Let's tal k about the description of the T &Y
facilities. And the first thing | want to get you to
do is look at Exhibit M43, which | think talks a
little bit about the 12 M| e Dam

M. Muggli, have you ever seen this docunent
bef ore?
A Yes.
Q Do you know what it is?
A Yes.
Q What is it?
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A

It's nore or less a history of years of

operation and --

Q

Let me point you to the first page. You see

at the very top there it says, In The District Court O

The 7th Judicial D strict; do you see that?

A.
Q
A.
Q
M2437?

A
Q

decr ee?

A
Q

Yes.
And are you famliar wth the 1914 decree?
Yes.

And have you seen this particul ar docunent,

Yes.

And do you understand this to be that 1914

Yes.

So |l want to -- well, first of all, was this

a lawsuit that was actually brought by the T & Y

Irrigation District? See here at the top Mles City

Canal and Irrigating Conpany?

o > O P

Yes.
Was that an old nanme for the T & Y?
Yes.

Let's ook at what it tal ks about for sone of

these facilities on the second page, which is marked

with the Bates nunber of MIi6776. Do you see under

No. 17?
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A Yes.

Q And here this is tal king about an
irrigating -- commercial irrigation project. And it
says it was conpleted in the year -- it says that the
dam and headgates were conpleted in the year 1887.

s that when the 12-mle was first built?

A Yes.

Q So can you describe a little bit about what
the 12-mle was |like, as you understand it, when it was
first built?

A Well, it's acrib dam And crib neans that
it's -- the tinbers that were cut out east of Mles
City in the Pine HIlls area. And the people at the
fort, or the mlitary, did a lot of the cutting and
ti mbering and hauling the tinbers to the site. And
they're stacked up like the old egg crates used to be
made. Kind of like Lincoln |ogs, but a pile of tinber.
Put one down and spike it to the bottom They were
usual |y excavated. And if you hit blue shale, which in

this case they did --

Q Bl ue shale is?

A A formation in the bottomof the river that
Isn't gravel or sandy or noveable. |It's a very solid
mat eri al .

And these 12 by 12 -- 12-inch by 12-inch
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ti nbers were spiked to the bottomof the river. And
there's another one laying on top of it perpendicul ar.
And they built these, what are described as cribs. And
they went up with themto whatever el evation they
wanted. The water could still flow through them So
there's this big wooden affair that had tinber and
void, tinber and void, for lack of a better

description. And then there's a gangpl ank put across
the top. And then there was four of these boxes in the
| ength of the river fromupstreamto downstream

And there's about 12 -- they are about
12 feet square. And they were placed all the way
across the river. It was a lot of work, lot of effort.
And then the gangpl ank was put across the top. And
t hey wheel barrowed rock out there and started filling
all these cribs, and they didn't quit until they got
themfull. There's 300 feet of them going across the
river.

And then they put a tinber top on there, a
forward slope. The upstream slope is about 8 feet at
about a 40-degree angle up. And then they -- there's a
45-foot length on two different bent angles goi ng down.

So essentially what happens with these dans
Is you have a luxury of building it in a live river.

Back then, to divert a river was a huge problem cost
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probative. They couldn't do it actually. But the
river flowed through this crib dam And as they filled
it wth rocks, this thing got heavier and heavi er and
heavier. And then it started silting in fromthe
upriver side until it quit flowng through it. And the
river just started silting in and building up until it
fl owed over the top of it.

And that created a pool differential of
10 feet fromupriver above the damto | ow pool bel ow
the damis a 10-foot differential. And right on the
| eft end of the damis the inlet structure, which is --

Q When you say left, you nean | ooking from
downstream to upstreanf

A Yes. |f you wal ked out on the dam when --
and | ooked south, your left hand would be towards the
inlet of the canal.

Q The -- 1'm |l ooking back at that second page
still of M243. It says here that -- in paragraph 2,
that there were 9704 acres of irrigable land. |
believe you told us earlier, now there's 9400.

So have there been some changes since this
time inthe land that's irrigated?

A. Yes. It was an urban sprawl of Mles Cty,

i ncl uded sonme of the irrigated land. And it was, over

the years, petitioned out and taken out.
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Q So you've | ost approximately 300 acres or so?
A Yes.
Q And we'll look at the water rights |ater and

see if that had any inpact on that.

Before | do that, now | want to have you talk
about the way the T & Y or the -- you call it the
12 Mle Dam right?

A Yes.
Q Wher e does that nanme cone fronf
A Because it's really clever. It was 12 mles

south of Mles City.

Q So | want to talk about the 12 Mle Damas it
Is now And |I'mgoing to have you | ook at these
pictures that we have in the Mntana denonstrative
exhi bit agai n.

Let's start with this Montana Denonstrative

Exhi bit 2MVM which is the picture of the dam across the
river. Can you describe what we're seeing here,
M. Miggli?

A That's -- looking to your left on that
pi cture woul d be upstream And to the right is
downstream And that's -- | can't say that. |Is there
a date on there?

Q There's not a date, but this is the day we

visited you in July -- 1'll represent to you -- in July
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of this year as part of the basin tour.

A Ckay. You can see the water going over the
top of it in three places. And those were -- just
happened to be | ow spots on the dam And the water is
right at the crest of it. And it's just barely
ti ppi ng, going over the top.

Q What i s the dam made of now?

A You're | ooking at a concrete cap on a crib
dam

Q The crib dam as you described it, is stil

t here?

A Well, it's still underneath there.

Q So on top of it you put cement?

A Yes, sir.

Q How di d that happen?

A In ny dad's reign, the ice scored the deck up
really bad. It was 4-inch thick creosoted tinbers
across -- 4 by 12s going all the way across there. And

the ice had cone over it, and it would just |athe off
chunks of these tinbers. It was a scary place to be.
It was not pretty.

So they put rails on the top of it to hold
the ice off of the -- literally railroad rails to hold
the ice off there. And they worked the first year.

But the second year the ice was even neaner, and it
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tore the rails off the top of the dam
And so in '57, ny dad decided that it needed

to be concrete and hired a contracting firmto put the
concrete cap on those, which you' re | ooking at right
t here now.

Q Any idea how much concrete it took?

A It's alot. | don't know. Because the very
crest on the left where the water hits to that bottom

slope is 45 feet. Then there's a vertical 5-foot

junmpoff. And then into -- the upstreamend of it is
about 8 feet long. And then it goes vertically down
about 4 feet. And that encases the crib. They didn't
take any of the cribbing out. It's all there.

Q As you're looking at this picture on the
ri ght-hand side, which is basically, if you're I ooking
upstream of the river on the right-hand side of the 12
MIle Dam there's a fish passage; right?

A Yes.

Q When was that put in?

A I n 2007.

Q And that allows water to be -- to pass around
the 12-mle there on the river's left; is that right?

A Yes.

Q Can you shut down that fish passage if

necessary?
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A Yes.

Q | want to | ook, then, back with you at
Exhibit 2JJ. There it is. Wat are we | ooking at
her e?

A That's the inlet structure to the new inl et
to the canal. That's the crown works. And you can see
the three shafts sticking up with the gears on them

That's the openers for the gates into the canal.

Q That's how you let the water into the canal ?

A Yes.

Q Do you operate those yourself?

A Yes.

Q Do you operate themregularly?

A Yes.

Q Do you adjust those headgates on a regul ar
basi s?

A Yes.

Q Again, we're looking at -- this is on -- if

you' re | ooking upstreamat the 12 Mle Dam it's on the
| eft-hand side there of the dam is that right?

A Yes.

Q Let's |l ook at the next one, which is KK
What are we | ooking at here?

A. That's the structure itself. R ght where the

picture is taken from is that crown works where the
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headgates are. And that's the water entering the
canal. And it's -- the angular thing that | ooks |ike
there's arailing on there, that's the fish |ouver, and
all the water passes through that |ouver. And the fish
are bypassed back -- there you can see it better.
There's nine of those |louvers. You can see the panels
that go down into the water on the left.

Q You're actually | ooking now at a different
picture; right? That's -- so the water cones in the
headgate, and it goes down past the |ouver and into the
canal at the |ower -- downstream part of the canal
t here?

A Yes. Al the water goes -- to go into the
canal goes through the I ouver.

Q You brought a poster of this louver, that's
sitting behind you. | wonder if you could stand up
there and explain how this | ouver works.

A The water cones into the river, of course,
and the water noves into the canal or the boxed
section. Wen the gates are open, the water passed
into the canal. And then it all has to go through the
fish louver, which is this device. And that's | ooking
at a sinplified drawing fromthe top that defines the
spaci ng and the bar configuration.

The bars are angled upstream So the water
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goes in. But it doesn't showit. You can't see it
very well here. But they are slightly upstream And
that creates a vortices. | don't know how you spel
it. Anyway the water rotates in there and creates this
little noise. And the fish don't like it, and they
stay away fromit is the theory. Because it's an inch
gap. So small size fish can or do nmake it through
there. But not many do. Not many try to.

And then it's up on -- right here. This
| ouver is -- | have to put it on a foot-high concrete
curb wall on the bottomof it. And -- that's a
cross-section of this trough here. Because the
concrete-snooth surface, in ny college experience that
| had when | was six and seven years old playing wth
flumes and watching fish in there, to themit's a
foreign place. They don't like to get off of the
bott om because they don't know -- they are confused.
It's obvious they are because they are used to gravel,
silty, soily river bottons. So they get into sonething
as big as this, and that bottomis really foreign to
them and they want out of there.

So if they're little, they're going to cone
over here, and they're going to try their attenpt at
getting through. |[If they are an inch or littler, they

can slither through.
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Q If they are bigger, they stay away from
there. And do they get spit back into the river?

A But inherently they don't |like the noise in
the first place. So they stay away fromit. And they
stay, hover on the floor and swmaround in there and
get tired, and then they are bypassed out the flunme or
bypassed back into the river bel ow the dam

Q How big is that bypass?

A. The bypass has a weir init. And it weirs
down to about 6 inches wde. And it's got an el evated
floor so that it actually -- it raises just slightly,
ever so slightly in the bottomof it.

Q Can you shut that weir down, that bypass

down?

A Yes.

Q So when it's shut down, no water is going
out; right?

A Ri ght.

Q If it's wde open, about how nuch water cones
out ?

A It's about a 1 CFS.

Q So if water is needed in the T & Y Canal, do
you shut it down?
A Yes.

Q So you got fish running around in this area;
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is that right?

A Yes.

Q How do you get them out of there?

A "1l go up there every few days or every --
you know, every three, four days, and I'Il shut the
headgat es down, open -- nmake sure -- take the stop | ogs
out of this and let it drain down. | get in there with
a -- really scientific, with a shovel and a fork and
drag it along the bottom And it scares them And
they all take off to the bottomend, go back into the
river out the flune.

Q Then you shut down the bypass agai n?

A Shut down t he bypass again, and open the
headgates up and start the flow back into the canal.
And | do it quick enough that down the canal a mle,
you'll see -- it doesn't drain the canal. You'll just
see a drop, a serious drop, like between a foot and
2-foot drop. And then it conmes right back up.

Q W tal ked about those dry years, '01, '02,
04, '06. D d you do that in those years?

A Yes.

MR. WECHSLER: Your Honor, this mght be a
good tine to break for |unch.
SPECI AL MASTER: That sounds great. How much

| onger do you think your direct is going to be?
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MR. WECHSLER: |1'mgoing to estimate, and |
do it at nmy own hazard, | understand. But |I'mgoing to
estimate an hour still of direct.

SPECI AL MASTER: Ckay. So then let's break
right now for an hour, and we'll come back at quarter
after by that clock. And everyone can go their way.

At this point, I'mjust going to stay right
here and talk to the court reporter and the deputy.

(Recess taken 12:14 to 1:17
p.m, Novenber 18, 2013)
SPECI AL MASTER. M. Wechsl er.
BY MR WECHSLER
Q Wel conme back fromlunch, M. Miggli. Before
| unch we were discussing the facilities at 12-M | e Dam
| want to talk a little bit nore about the T &Y
Irrigation District.

How many m |l es of canal are there?

A Twent y- seven.

Q Down to the confl uence?

A Yes.

Q s the canal the sane size the whol e way
down?

A No.

Q Can you describe the size of the canal ?

A It handl es your water right flow at the top.
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And, of course, the canal nakes a northern trek down
the Tongue River Valley, south and east of town. It
sort of swings around the east side of Mles Cty, and
then it continues north, northwest into the valley,
where | think there's -- | did the math once, but |
think there's 76 percent of the land of T & Y is bel ow
Mles City. And 24 percent of it is south of Mles
Cty on the -- along the west side of the highway and
west side of the canal.

Q At the end of the canal, is it nmuch smaller
than at the top?

A Yes.

Q What's the size of the canal at the top?

A At the top, its water volune size is to
handl e our water right, which is 187 and a half cubic
feet per second. And it varies in width in places.
From bank to bank, it's possibly 20 feet wide. And
then the |l ower reach of it, the last 2 and a half,

2 mles, it's only about 3 to 4 feet w de.

Q Gets smaller as it goes down?

A Yes.

Q How many users on the T & Y?

A. Wll, it's alittle hard to keep track
because of the change of property owners around M es

City. But sone of east Mles City is in the district.
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So lots, city blocks and lots are in the district. So
they have a yard. And they are in the boundaries of
T &Y. So that makes the nunbers pretty high. But |
think there's pretty close to 400 users.

Q s there a snaller nunber of users that take

up the majority of the acreage?

A. Yes.
Q How many users is that?
A. That's -- | believe there's 10 of us that

consune 58 percent of the water. 58 percent, that's
right.

Q How do you determ ne how nuch water goes to
each user?

A It's T & Y Irrigation Conpany supplies the
water in the canal. And the users turn on and off

their own headgate.

Q Is there a certain anmount of water assigned
per acre?
A No. Not per se there isn't. It's just --

you take it as you need it, and then you shut it off,
not to create a shortage for soneone el se.

Q s there a gauge at the headgate where the
T & Y neets the Tongue River?

A. Ch, yes. It's downstreamin the canal |just

past Punpkin Creek siphon.
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Q s it before there's any users on the systenf
A Yes.

Q Who put that gauge in?

A DNRC.

Q When was it put in?

A It was put in in 1996.

Q Is that also the tine that the fish | ouver we

wer e tal king about was put in?
A No, it was before.
Q Whi ch was before?
A The water neasuring device was in before we
put the new inlet.
Q When did you put in the newinlet?
It was conpleted in '97.
Are there other flunes along the canal ?

Yes.

o > O »

Coul d you identify those.

A There's MIIl Creek, MIIl Creek flume. Sone
15 years ago, | replaced the flune, and it was a wooden
and steel conbination structure. The wooden structure
carried the steel portion of it, spanned the creek.
And it was getting in bad shape.

And | bought sone 10-foot 4-inch pipe froma

man in G asgow that canme out of -- this pipe came out

of Fort Peck Dam It was a pressure line, 11 feet in
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diameter. And it was torched apart in pieces that |
could haul. And | bought it and hauled it to Mles
City and put it on location and welded it together and
dug a big hole and pushed it in the hole, rolled it
into the hole. And the creek goes through the pipe.
And the canal goes over the top of the pipe in two dirt
fills.

Q That was at MII| Creek?

A That's in MIIl Creek.

Q Are there other flunes as you go down the
canal ?

A Yes. There's Log Creek, Squaw Creek, and
Squaw Creek -- excuse nme, Squaw Creek is the first one.
And | replaced it. | hired a contractor to pour in
place a two-stall pipe in the creek. And then | had
himput a concrete floor on the dirt fill and
two 4-foot walls. And now the canal spans the creek
and on the -- in a concrete ditch. And it's 140 feet
long. And | had this contractor replace this this |ast
year.

Q So you've identified MII, Squaw, and Log
Creeks, where there were flumes. Are there others?

A Then there's Cowell Creek. Then there's
Kircher Creek, Bentley [phonetic] Creek, Jones Creek,
and Kelly Creek.

Bray Reporting - (406) 670-9533



© 00 N o O b~ w NP

N DN DN N DD P P P PPk
g b~ W N B O © 00 N OO OB~ w N +» O

Page 3891

Direct Exami nation by M. Wchsler
ROGER MUGE.I - Novenber 18, 2013

Q Do those flunes help you to know how much
water is in the canal ?

A Yes.

Q Looking at all of the water users that are on
the T &Y, do all of the water users grow the sane

m xture of crops?

A Yes.

Q So they're all doing small grains, corn, and
al falfa?

A Yes.

Q Do you have a feel for about what the
per cent ages are?

A | would say the alfalfa is probably
75 percent. And the corn and small grains is probably
25 percent.

Q Al the users, are they using the exact sane
kind of irrigation equipnment?

A Open ditches nostly, with headgates and an
extensi on pipe that takes the water under the ditch
bank, lower ditch bank to their lateral or field ditch.
And in a few instances, they have now went to direct
pipe to the field that's connected to the back of the
bank pipe, which in turn, the first thing that is on
the canal is the headgate and the control gate. And

then it goes into a pipe under the bank. And then
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they'll hook on to the backsi de, maybe 20 feet out,
with a plastic |ine or pipe.

And in a couple instances, there's a --
sprinkl er pipes are hooked directly onto there because
there's a few fol ks south of town who have started to
go to sprinklers.

Q So there's a few different types of
Irrigation equi pnent?

A Yes.

Q W tal ked about the overall 75 alfalfa, 25
grain and corn. |Is that different for each individual
wat er user?

A Yes.

Q So do they have their own individual
practices for irrigating?

A Yes.

Q Are there people irrigating every day during
the irrigation season on the T & Y?

A Yes.

Q Let's take a |l ook at the water right that is
associated with the T & Y. And do you have a | arge
stack of papers there that's |abeled Exhibit M?

A Yes.

Q Turn please to page 139; do you have that?

A Yes.
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Q So that's a title page that says Tongue and
Yel | owst one River Irrigation. |f you could turn,
pl ease, to the next page, there should be an
exam nation report; do you see that?

A Yes.

Q Did the T & Y water right users go through
part of the adjudication on the Tongue River?

A Yes.

Q Does this |look |ike the docunents fromthat
adj udi cati on?

A Yes.

Q So | ooking at that exam nation report on page
140, there's a map there of the T & Y. Does that | ook
reasonably cl ose to what you understand the T & Y to
be?

A Yes.

Q Turning to the prelimnary decree there, it
I ndi cates a maxi num acres of 9589; do you see that?

A Yes.

Q And we | ooked earlier at the 1914 decree that
said 9700. And | think you said sone of that acreage
has been [ ost over tine?

A Yes.

Q What's the flowrate on the T & Y water
right?
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187 and a hal f.

And that's shown here; right?

> O >

Yes.

Q So they reduced the acreage, but they left
the flow rate the sanme; do you know why?

A My understanding is that -- | wondered that a
long tine. And | was in Helena one tinme, and | went to
the DNRC office and found out that it was about half of
the water flowrequired to do that acreage. And so
under the tinmes of boundary change, it was never
reduced in volunme. And that was the reason. Because
It pencils out about 187 and a half woul d be about
8 gallons or 8 and a half gallons per m nute per acre.
And one Montana water right volune is based on

16 gallons a m nute per acre.

Q Per acre.

A Per irrigating season.

Q So it's making an efficient use of the water?
A Yes.

Q How many water rights on the Tongue River are

senior to the T & Y?
A One.
Q And which one is that?
A M. Nance.
Q Is the T & Y water right the | argest one --

Bray Reporting - (406) 670-9533



© 00 N o O b~ w NP

N DN DN N DD P P P PPk
g b~ W N B O © 00 N OO OB~ w N +» O

Page 3895

Direct Exami nation by M. Wchsler
ROGER MUGE.I - Novenber 18, 2013

direct flow right on the Tongue River?

A Yes.

Q Al'l owi ng that M. Nance takes his water
first, are there tinmes when the T & Y is taking all of
the remai nder of the direct flow water?

A Yes.

Q Does that happen every year?

A Yes.

Q And you guys are pretty nmuch at the bottom of
the system right?

A Yes.

Q We tal ked about the gauge at Punpkin Creek.
Do you check that gauge regularly?

A Yes.

Q So you're nonitoring the | evel of water
that's com ng fromthat gauge?

A Yes.

Q | want to show you an exhibit that's been
mar ked as Exhibit M377. The gauge at Punpkin Creek,

does it send readings electronically every day?

A No. It's -- you can access it through the
tel ephone. But it doesn't -- well, | guess |'m not
sure. | don't think it sends it to Helena. | think

t hey have to access it.

Q Do you know - -

Bray Reporting - (406) 670-9533




© 00 N o O b~ w NP

N DN DN N DD P P P PPk
g b~ W N B O © 00 N OO OB~ w N +» O

Page 3896

Direct Exami nation by M. Wchsler
ROGER MUGE.I - Novenber 18, 2013

A But it does have a phone connecti on.
Q Do you know if the DNRC accesses that data

every day?

A | don't know that.

Q Have you seen Exhibit M377 before?

A Yes.

Q What is it?

A It's dates and flow rate.

Q Is that for the gauge at Punpkin Creek on the
T & Y?

A Yes.

Q And these -- you said that the gauge started
in 1996 or 1997; is that right?

A Yes.

Q And here it lists 5/14/1997 as the first
neasurenent; do you see that?

A Yes.

Q Wul d that be your understandi ng of when the
readings first started being taken?

A May not be quite. Because of the early on,
t hey had sone problens with el ectronic equi pnent. They
had problens with the device that actually floats in
t he pool under the neasuring device. The static pool
there was a few problens involved with that. But |

think the attenpt was made -- it was -- in fact, it
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m ght

have even been the year before that. But there

was a curve of learning and trying to nake the thing

wor K.

fix,

And they got the few bugs worked out of it.
But | mght add, it isn't just that sinple to

geographically. Because the folks or the keeper

of the keys are in Helena. And this is south of Mles

Cty.

i ke

Q Looki ng back at Exhibit M377, does this | ook
the readouts fromthe gauge at Punpkin Creek?
A Yes.

MR. WECHSLER:  Your Honor, |'d nove the

adm ssion of Exhibit M77.

this,
2005.

sone

t hat

MR. KASTE: No objection.
SPECI AL MASTER: So just before admtting
I"mjust curious. So | know this ends in, I|ike,
So is this a record in sonmebody's possessi on at
poi nt that Mbntana produced?
MR. WECHSLER:  Your Honor, it is a docunent

| believe Montana produced. It was al so backup

for M. Book's report, |I believe. | don't know whet her

It was a conplete set of neter readings.

t hat
this
2005.

MR, KASTE: Your Honor, our understanding is
the neter wasn't used after the date identified in
report. So nobody has the data that would follow

It's also infornmation that M. Hi nckley relied
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on in his report. And we have no objection.
SPECI AL MASTER: Ckay. That sounds fine.
But, again, for ny clarity, at the nonent, we don't
know any data that's actually been recorded and is
still in existence after the July 2nd, 2005, date?
MR. WECHSLER: |'m not aware of any. WMaybe |
could ask M. Miggli if he knows of any.
SPECI AL MASTER: I n the neantine, though,
"Il go ahead and admt Exhibit M77.
(Exhibit M377 adm tted.)
MR. WECHSLER: Thank you, Your Honor.
BY MR WECHSLER
Q M. Miggli, are you aware of any data from
t he Punpkin Creek gauge that's been recorded and
mai nt ai ned after 20057
A | am not.
Q And maybe set that aside. | do want to cone
back to that particular exhibit.
O her than the Punpkin Creek gauge, are there
ot her ways of neasuring water entering the T & Y?
A Usual | y.
Q So how do you do that?
A. Just look at it in passing. And when | go
out there to the dam | don't go and specifically open

up the neasuring device. And that m ght be partly at
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fault there with the not keeping connected with the
state. 'Cause |'mnot capable of fixing this thing if
It goes hayw re.

| can run water downhill nostly, but | can't
fix electronic equipnent. And it always nystifies ne
how the thing works. But it does work. And it's based
on an elevation and a neasurenent. That elevation is
cal cul ated off of the dinensions of the canal.

Q So other than the electronic gauge, is there
al so an instrunent there that you can read the | evel of
t he water?

A Yes, nechanical. | let the cable down until

the weight hits the water. And then on the other end

of the cable, | have a bent nail on there that reads
t he | evel.
Q We tal ked about the flunes. Are there also

certain, say, neasurenent points that you can visually
determ ne how nmuch water is entering the canal ?

A One of themis a linear rule. And the rest
of themare just visually a certain mark and -- which
represents an elevation in the flume. And | know if

it's tothis mark or that nark, it's so nuch water.

And by reading that, |'ve done this so long, | know
further down, based on use, how full it is. O if I'm
down, really can -- | nean, | have a clear answer as to
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if 1"'min the |ower reaches of the canal, I know, with
general use, what the flowis going to be like, for
I nstance, at Kircher Creek or if I'"'mat Kelly Creek.

Q You' ve been secretary since 1987. Are you
basically on the T & Y Canal every day during the
irrigation season?

A Ch, yes. Sone days real short, but other
days longer. It varies.

Q s every water user on the T & Y using the
sane water right?

A Yes.

Q Are there any other water rights comng in
t hrough t he canal ?

A No.

Q Do you ever have problens with water users
where one water user is saying, hey, so and so is
taking too much wat er?

A Seldom On the dry years there's that -- it
happens nore than when there's water in the canal. An
I ndi vidual turns his headgate on, and he gets the water
out of there. They're not very concerned w th soneone
bel ow themor the level of the canal. |If it works,
it's no conplaint. And if it doesn't --

Q You have troubl e?

A -- you have trouble.
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Q So how do you resolve that trouble?

A Follow up on it as quickly as | can and
figure out the problem And early on, | sort of had
the attitude that a | ot of people conplain -- and it's
probably true with anything -- is that they don't quite
understand why sonething is the way it is.

And the really -- after the dry years and the
real shortage of water, the good years after that, it's
probably tel ephone calls dealing with the operation of
the canal are probably 10 percent of what they were
bef ore and during the drought era.

It was -- people just have a better
understanding that | don't know a greater power. And
If there's not water in the river, there's daresay |
can do little. Call Bonnie Hayes or give themthe hope
of when | think the water is going to be there or tell
themthat it's been ordered or whatever. But we're
working wwth it, and we have a drought and it's the way
It is.

Q You personally get involved in resolving

t hose di sputes?

A Yes.
Q Have you ever had a dispute you coul dn't
resol ve?
A Vel |, they wal ked away as unsatisfied as when
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they canme. But then I've never heard fromthem again.
So | guess it was resolved. Maybe | should have been a
| awyer, | guess. | don't know.

Q During the -- in a typical season, when do
you begin taking water into the T & Y?

A Onh, usually in the mddle of May and
sonetinmes later. M theory is that | try to turn --
keep it off as long as | can. 'Cause sonetines -- it's
happened to ne a fewtines. And the earlier in Muy
that 1've turned it on, the nore trouble |I've gotten
I n.

| turn it on, and it's going well. And we
get a rain, and that floods the canal fromrain event,
nostly east of Mles GCty. And then |I'mjust going
back and forth trying to regulate nyself out of the
ness | made by junping the gun on turning it on. And
if you turn it on and there isn't a reasonabl e anount
of users, then you have a lot of water to deal with in
the smaller reach of the canal.

So I'mvery cautious about how early on in
the season, how | turn it on. And as predictable as it
Is, is that sone folks just sinply don't wake up to the
fact maybe they should be irrigating. But it's not ny
job to tell themto on their farm So all of a sudden,

it's the surprise factor that hits folks. And then it
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could go fromvirtually no irrigators to a whole | ot of
them And then the consunption -- and |'ve chased the
consunpti on up, meani ng opening the headgate nore to
keep water -- or get water in the northern reach of the
canal .

Q Sounds like you try and adjust the gauge in
order to make sure people are using all of the water
you' re taking?

A Yes.

Q You said you typically open it up in md-My.
Prior to May, is there water in the canal?

A Only from storm events.

Q s there mai ntenance to be done prior to
m d- May when you open up the canal ?

A Yes.

Q So could you briefly describe that?

A The mai ntenance, | steal away sonme tine from
the farmand the feed plant and go over to the canal.
And I'I'l walk a ot of the reaches of it. Because
driving along it, which you can in sone places, you
can't see into the canal. And | make it a visual by
actually making it a habit to | ook at every inch of the
canal, 'cause |'ve gotten nyself in ajama tine or two
by skipping a quarter mle of a section. And there's

sonet hi ng about | aws of averages. But anyway, there
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will be a spot where | have trouble.

So | do not turn it on until I've visualed
every inch of it. And then when | get that
conpleted -- and a lot of tinmes it will involve a tree
over fall -- winter will fall into the canal. And I'I|
make arrangenents to get it out either with nyself or a
contractor to get it out.

Q When does a typical irrigation -- if you have
enough water in an irrigation season, when does a
typical irrigation season end on the T & Y?

A | will try to shut it off pretty close to
Oct ober 1st, thereabouts. But sonetines, dry years,
and if | have a sense that folks want to irrigate
alfalfa the last tinme or if they are in the mddle of
it, | don't make it a habit to have sone farner halfway
across his field and shut the canal off. So there
isn't really a specific date that | shut it off for
weat her -rel ated reasons.

So | try to keep abreast of what folks are
doing on the fields. And | drive -- | don't have to
talk to very many people. But |'ve always got ny eye
out there | ooking at what's going on and how they are
doi ng, what and when and where, and that defines to ne
what the use is.

And then | know in the | ower reaches,
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especially below Mles City, when | go | ook at the

canal, | know how nmuch I've had fromthe previous tine

That's what | have it set at. And by |ooking at the

canal

the season, is that inpacted by the availability of,

say,

do you do?

| ong as you can?

was at t

can tel

Q
A

Q

A
Q

A

> O > O

Q

A

Q

A
don't Ii

down there, | can tell -- |I've done it so |ong.

stored water?

he canal, whenever that may have been.

how much use is fromthere.
WI| people tell you if they need nore water?
Yes.

Does -- the tinme that you end at the end of

Yes.

So if you run out of the storage water, what

Shut it down.

Just out of [uck?

Yes. On those dry years that's -- yeah.
Dry years, is that what happened?

Yes.

Do you try and neke that stored water |ast as

Yes.
Why ?
It's kind of liken it to your bank account.

ke to overdraw. | don't like to catch nyself

Bray Reporting - (406) 670-9533



© 00 N o O b~ w NP

N DN DN N DD P P P PPk
g b~ W N B O © 00 N OO OB~ w N +» O

Page 3906

Direct Exami nation by M. Wchsler
ROGER MUGE.I - Novenber 18, 2013

in a situation where I need water. And | don't like to
put denmands on the reservoir. So kind of |eave it
al one type of thing. And if we can get past the
season, and we've ended up keeping a few thousand
acre-feet at nore in the dam that's where | like to
be. It's just a safer place to be.

Q We tal ked about how the headgate gets
adjusted and that you try to keep the anount of water
in the canal that's needed. How often are you

adj usting the headgate during the irrigati on season?

A Early on in the season, quite often. Meaning
there will be -- sonetines I'll mss calls, and | have
to -- because if |I've seen sonething later in the day

or evening in the lower end and | was up there this
nmorning and | see sonething that triggers nme, well, |
got to go back to the dam agai n tonorrow norni ng
because of this or this or nore use. O there's a -- |
just sinply didn't turn it down enough because there's
nore water needed in the lower reach. So then I'Il go
back to the 12-Mle and adjust it accordingly.

Q Sounds like you're in sonmewhat regular
comuni cation with water users about their needs?

A Yes.

Q Are you also able to tell the anpbunt of water

needed based on the anpunt of water at your |ower farnf

Bray Reporting - (406) 670-9533




© 00 N o O b~ w NP

N DN DN N DD P P P PPk
g b~ W N B O © 00 N OO OB~ w N +» O

Page 3907

Direct Exami nation by M. Wchsler
ROGER MUGE.I - Novenber 18, 2013

A Yes.

Q So how do you go about doing that?

A Vell, | just know how full the canal has to
be to irrigate, to irrigate on the | ower farm down
there. And it's a great regulator. For instance, if
the canal has nore water init, |like two operators
south of Mles Cty decided to shut down and there's
nore water down there on that lower farm | can take
wat er out on nultiple places. And then | just start
irrigating nore places.

And then it spreads nme pretty th