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VWEDNESDAY, DECEMBER 4, 2013, 8:39 A M

SPECI AL MASTER:. Ckay. And everyone can be
seated. So why don't we actually start out by getting
a sense of where we're going to go today, and then we
can continue M. Hi nckley's exam nation.

So, M. Draper.

MR. DRAPER  Your Honor, as | envision today,
we woul d address your questions to the witness; | would
follow with any foll owup; there would be redirect; and
then as | understand it, Womng would like to do
closing argunents. W don't really think it's the nost
efficient use of tinme, but we're glad to participate.
And we will have a short closing statenent as a result.

And | think that should do it.

SPECI AL MASTER. Ckay. So you do not
anticipate, then, calling any rebuttal w tnesses?

MR. DRAPER In terns of rebuttal, the answer
IS no unless sonething is raised here in the final
testinony of M. H nckley. And in particular, the one
that 1'mthinking of is that M. Book is able to
address the question that arose yesterday if it turns
out that M. H nckley is not able to do that. So
that's the one thing that | have in mnd at this point
Is a possibility.

SPECI AL MASTER:  Ckay.

Bray Reporting - (406) 670-9533
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MR. KASTE: He is --

SPECI AL MASTER: Thank you. And | think
that's fair.

MR. KASTE: Your Honor, he is. And you
shoul d probably start with that one. That sounds great
to ne. | do think a closing argunent woul d be
val uabl e, and then a short discussion about the future
schedul e and what woul d be hel pful to you in terns of
briefing and findings and concl usi ons.

SPECI AL MASTER:  Ckay.

MR. DRAPER  Yes, Your Honor, we think that
really the nost hel pful for you is going to be our
posttrial briefs. And once we've submtted those to
you, it may be helpful to have a day of argunment in
Stanford to address any final questions raised by the
parties or by yourself.

SPECI AL MASTER: Particularly if it's mnus
11 degrees here.

MR, DRAPER  Yes.

MR. KASTE: | stand by ny statenent that |
never want to go to Stanford.

SPECI AL MASTER: Ckay. That sounds great.
So then why don't | start out by asking nmy various
guestions. And then, M. Draper, you'll have an

opportunity to do any additional cross that you want,
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BERN HI NCKLEY - Decenber 4, 2013
Exam nation Cont. by the Special WMaster

followed by M. Kaste with any further direct.
BERN HI NCKLEY ( CONT.),
having been first duly sworn, testified as foll ows:
EXAM NATI ON

BY SPECI AL MASTER:

Q So et ne just wal k through with you,
M. Hinckley, the various parts of your testinony that
you went over yesterday. And, again, the reason is, as
you know fromsitting here for several weeks now, ny
guestions are both to clarify points that may be a
little bit Iess clear to ne, also to nmake sure the
record is as conplete for the Court as possible, and

al so occasionally to probe here and there on particul ar

poi nts.

So -- and I'mjust going to go through to
nmake sure that, in fact, I'mgetting all of my various
guesti ons.

So nmy first question actually follows up on
nmy questions yesterday on the limt as to what you can
actually testify on. But | noticed on page 3 -- and as
| said, primarily |I'mjust going to be going
nunerically through your exhibit -- through your expert
report step by step.

So the first one's on page 3. And you'll see

t here under heading 1, you say that "Book's concept of

Bray Reporting - (406) 670-9533
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BERN HI NCKLEY - Decenber 4, 2013
Exam nation Cont. by the Special WMaster

"full' is inconsistent wwth the 1950 capacity of the
reservoir, with the 1950 | evel of storage contracts,
and with the water right."

And just a prefatory coment, | think
ultimately a question, of course, is to whether or not
M. Book's concept of full is consistent or
I nconsistent wwth the water rights that Mntana m ght
have is a question of question of |aw

But having said that, when | |ooked at your
Subsection C at pages 4 to 5, which is where you
di scuss the water rights, | never actually saw any
pl ace there where you pointed to a particul ar aspect of
the water right that you thought were inconsistent with
what M. Book had in his expert report.

So is there a particular aspect of this
section here that | should be | ooking at and thinking
about that question from your perspective?

A Yeah. 1In the sense, it's |ooking for
sonething that | wasn't able to find. So harken back
to our discussion yesterday, not that | was trying to
pl ay | awer, but one does need to | ook at the water
rights to have sense of what is a relevant argunent to
bring forward. So one has to at |east study the rights
to the extent of trying to make the techni cal analysis

usef ul .
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BERN HI NCKLEY - Decenber 4, 2013
Exam nation Cont. by the Special WMaster

In this case, what M. Book did was the
obvious thing of sinply peg the injury to Mntana
pre-'50 uses at the physical capacity of the reservoir.
Tacitly, although, | don't know that he ever said that
Is the right.

When | go back and | ook at the abstracts
whi ch have changed over of the period from'82 to as
recently as last fall trying to see if there's a clear
expression of what is the right for Tongue River
Reservoir, the closest one can cone -- well, the nost
recent incarnation of the right that's being proposed
for adjudication is this unlimted storage delivery
requi renment of 60,000 acre-feet.

So | worked through in Section C what |
t hought the inplications of that m ght be wth respect
to how nmuch water that translates into by way of a cal
agai nst upstreamjuniors, and then left it at that.

So, no, | didn't -- this is what | think the right is.
My perception, froma |layman's point of view, is that
the right is kind of anorphous.

Q Okay. So that's helpful. And | think that's
consistent with what you have in your particular report
here. First of all, as | understood what you were
saying here was that you found it difficult to figure

out exactly what the right was when you went back and
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BERN HI NCKLEY - Decenber 4, 2013
Exam nation Cont. by the Special WMaster

actual ly | ooked at a variety of docunents.

And then, second of all, as you point out,
one of the things that you | ooked at was what are the
nunerical inplications of various types of
I nterpretations of those rights.

And | should, by the way, conplinent both you
and M. Book in providing encycl opedi c anount of
I nformati on on the operations and uses of water in the
Tongue River area. kay.

The next question which | had is on your
testinony with respect to the -- oh, one other question
on page 3. This is at the very bottom of page 3. And
again, | just want to clarify here. You say in the
years 2001, 2002 -- well, now that you started that --
|l et me actually rephrase things.

At the bottom of page 3 you tal k about what
t he peak storage was in four years: 2001, 2002, 2004,
and 2006. And as you discussed with M. Kaste
yesterday, you then, at the top of page 4, say that the
"reservoir storage was volunetrically sufficient to
satisfy the contract volune set in 1950."

And so as | understand what you're saying
here is if you ook at this purely as a matter of
vol unme, that there was nore than 30,000 acre-feet of --

or 32,000 acre-feet of water available in all of those
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BERN HI NCKLEY - Decenber 4, 2013
Exam nation Cont. by the Special WMaster

four years?

A That's correct.

Q Ckay. And so that does not take into
account, if it's relevant, any of that water that woul d
bel ong to the Northern Cheyenne?

A No. No. The conparative I'musing here is
the | evel of contracts that were established at the
time of the conpact. That was the 32,000. So that's
why | picked that as nmy benchmark and conpared several
operations to that benchnark.

Q kay. And that's what | thought you were
saying here. But, again, | just wanted to clarify on
t hat particul ar point.

A That's exactly right.

Q Then if we turn to page 7, this is where you
di scuss the various irrigation, stock, and nunici pal
ri ghts downstream of the Tongue River Reservoir. And
you di scussed with M. Kaste yesterday the fact that,
as | understand what you were saying, that the anount
of water that would be needed to satisfy and to neet
the stock water rights downstreamin terns of actual
rel eases fromthe reservoir does not vary by the nunber
of cattle involved.

A. Well, it varies a very tiny anount based on

the cattle involved. |[If you recall, the MBeath nmeno
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BERN HI NCKLEY - Decenber 4, 2013
Exam nation Cont. by the Special WMaster

put a nunmber to how many cattle he thought were there,

| believe, and it canme out to .03 CFS, if | recall. So
if | had ten tinmes that many, it's .3, and if there
were hundred tines that many, it would be 3, which
comes out of the 50, which is the carrier water.

So ny point was that -- what | extracted from
the McBeath neno was the 50 CFS that it takes to get
wat er down to neet whatever the demand is fromcattle,
and that that calculation, as he presented it, is quite
i nsensitive to the nunber of stock rights. But that's
pertinent to -- because the actual consunption is such
atiny, tiny part of the total of the 50 CFS.

Q So this is where | get a little bit confused,
and so this is where you can help ne. So your reliance
Is on the McBeath neno; correct?

A Yes. | relied on his -- as he expressed it,

t he engi neering judgnment to say 50 CFS was a sufficient
flowto carry stock rights.

Q And he went through a fairly careful analysis
It seens, relatively detailed, to figure out, well,
this cattle here is the nunber of CFS that's actually
needed to neet the consunptive use of the |ivestock and
cones up with a very specific nunber. And then he
cones up with, okay, 50 is the nunber that you need to

get it down there.
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BERN HI NCKLEY - Decenber 4, 2013
Exam nation Cont. by the Special WMaster

So why did he -- first of all, if you have
any sense of, why would you bother to go through that
type of analysis on the anount for the livestock if
ultimately it's a nunber like 50 is going to neet .034
CFS or 3.4 CFS?

A Well, on one hand, | think he was being
methodical. But if | renenber the neno correctly, he
al so then extracts an acre-feet of consunption for the
cattle. 20 acre-feet or sonething.

Q Yes, it's 29.

A So the nunber of cattle matters to the
consunptive use, 'cause theirs is the only consunptive
use. The rest of it is just flow ng on down the
stream So, you know, one interpretation, that's what
the beneficial use is, the very small .03 CFS which
becones the 40 acre-feet, or whatever it was.

So ny assunption would be that he was
interested in both the flowthat it takes to neet the
right as well as what the ultimate volune it woul d take
to meet the right is. And the volune is based entirely
on how much water is extracted fromthe system by the
cattle. That's the very small nunber. That would be a
reason why he would care about the nunber of cattle for
that little piece.

Q So the anmobunt of flow that you need in order

Bray Reporting - (406) 670-9533
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BERN HI NCKLEY - Decenber 4, 2013
Exam nation Cont. by the Special WMaster

to get water to a particul ar point does not depend on
how much water you actually need to get there?

A Vell, it would if that use -- say there was a
10- CFS demand that you were trying to neet. Then you
woul d have to figure out, what does it take to get the
wat er there? And what does it take to actually neet
t hat need?

But in this case, that need, the consunptive
use is so tiny that it's inconceivable to ne that if |
doubl e, triple, quadruple the consunptive demand it
woul d change the carrier demand.

So it's proportionate, is why this particular
demand is such a tiny piece that | think we can reflect
the nunber of rights, for exanple.

Q Al right. | nmean, | think |I understand your
basic point. But I'mstill trying to understand when
you have a relatively small volune |ike that, okay, how
do you determ ne what you actually need in order to get
t hat anount of water down to the point of use?

A Well, | assunme in this case that it's
| ndependent of the need, and he was | ooking at the flow
conditions in the river, the Iength of the channel,
conveyance |l osses. | don't know if he considered ice.
We di scussed that. He wasn't explicit in all the

t hi ngs he considered in what is the appropriate anount
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BERN HI NCKLEY - Decenber 4, 2013
Exam nation Cont. by the Special WMaster

to get down there.

If | was delivering that into a seal ed pi pe
t hat was kept above freezing, | would put .03 CFS into
the pipe. He's delivering it through however nany
m |l es of open channel, so had to consider what the
i nplications of that were as a conveyance system and
how far it deviated froma closed pipe. And that's
where the 50 CFS cones from is ny interpretation of
hi s nmeno.

Q So there would be a variety of different
factors, then, that go into determ ning what that flow
rate i s necessary to get a small anount, as you point
out, of CFS down to the confluence with the
Yel | owst one?

A Certainly. And | would expect that 50 CFS
nunmber to be conpletely unique to that particular
situation. Wre this river sonmewhere el se or a shorter
river or was a tortuous river, it would be a different
nunber .

Q Okay. And we've tal ked about sone of the
factors, and so if | can better understand it. Sonme of
them like icing, | would inmagi ne would not be
particularly -- that the relationship of the anmount of
wat er that you need to avoid everything icing up, so

the cattle can't even drink the water, would not be
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BERN HI NCKLEY - Decenber 4, 2013
Exam nation Cont. by the Special WMaster

particularly sensitive to the actual anount of water
that you have to get down there. But other things I
woul d think |ike, for exanple, the |oss of water al ong
the river would be sensitive to the anobunt of water
that you have to get down there.

A Ch, in the sense of -- yeah, if you were
trying to transport 100 CFS to the end, it would suffer
nore | osses than 50 CFS.

Q So if this nunber is not sensitive to -- and,
again, | realize we're dealing with a small anount that
actually has to get down there. So if it's not
sensitive to that, how would you -- what would it be --
and | know we're sort of specul ati ng now because we
don't have M. MBeath here.

What woul d not be sensitive to the ultimte

anount you have to get down there?

A "' mnot sure we're casting the question quite
right yet.
Q Let me rephrase it a different way. |If you

know you have to get a small anmount of water down to
the end of the stream --

A Ckay.

Q -- as a matter of wwnter flows, there's sone
factors that you woul d expect woul d be dependent upon

how much you have to get down to the bottom of the
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BERN HI NCKLEY - Decenber 4, 2013
Exam nation Cont. by the Special WMaster

stream That would be, for exanple, if you have water
that you're losing for one reason, evaporation, if it's
a losing streamand you're |osing water out of it, all
of that you would think would be sensitive to the
anount of water that you have to get down to the base.

And so ny question is what factors would you
consider -- this is a hypothetical, nothing to do with
t he Tongue. Wiat factors would you consider that
woul dn't be sensitive to the anmount of water that you
had to get down there?

A Well, let's -- solet's think of it as a
conveyance-| oss question in any river systemyou want
to work on. \When one is |ooking at conveyance | osses,
one | ooks at seepage | osses out of the river channel,
evaporation fromthe water surface. Evapotranspiration
fromthe stream si de vegetati on would be the princi pal
conponents of | oss.

Now, the ice is a different condition with
which | haven't ever dealt. But it makes intuitive
sense that there would be sone relationship between the
anmount of water and how the ice would form |If | had
zero flow, presumably there would be no ice form
because there would be no water to formice.

And then as one dialed up the water, I'm

envi sioning there would be some optinmum fl ow for maki ng
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BERN HI NCKLEY - Decenber 4, 2013
Exam nation Cont. by the Special WMaster

ice. And beyond that, it would be contrary to maki ng
nore ice. You d have plenty of flow to keep the river
cl ear.

So sonewhere in that analysis of how nuch
water do | have to release here to get this nuch water
here is not unreasonable to ne that ice would be part
of that discussion along with the nore conventi onal
pi eces of evaporation, evapotranspiration, seepage
| osses.

Now, as long as the anmount that I'mtrying to
deliver is quite small, then the anount of water it
takes to keep the channel open is going to be
I nsensitive to what that small nunmber is. If |I'm
trying to deliver 200 CFS, obviously, |'mgoing to have
to rel ease 200 plus however nuch it takes to insure
that the whole 200 gets to the end. And in that |arger
river, things |like evaporation and ET are going to be
| arger fromthe |arger river surface.

Oten that's expressed in a percent per mle,
for exanple, as conveyance loss. So I think what's
speci al about this one is we're kind of off the hook in
that the delivery requirenent is so tiny that it really
ricochets very little into the corpus of how much water
has to fl ow down the river.

Q This has been helpful to ne. In sonme cases,
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"' mjust thinking through sone of these issues as we go
al ong.

So then, again, just so that | can understand
better, on page 10 you tal k about Figure 5b, which is
your cal culation of -- or it's your nodel nonthly
contents of the Tongue River Reservoir, in this case an
assunption that there would be a bypass of 75 CFS. And
| just wanted to make sure | understood.

If you are using the 69,400 acre-foot 1950

capacity, then there are two years in which, under the

75- CFS bypass, it would not conpletely fill; is that
correct?
A That's correct.

Q And it's just a little bit hard to read the

chart. It looks to ne as if those are 2002 and 20047
A Yes.
Q Ckay. And |I'malso curious, on the chart
itself on Figure 5b, is -- are the hash marks the

begi nning and end of the water year?

A Yes. As the legend indicates, those are
wat er-year increnents, and then the label is placed in
the mddle of the year. The years separate thensel ves
out nicely because every spring you see the peak, and

those | ow spots are going to be in Septenber, COctober

typically.
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BERN HI NCKLEY - Decenber 4, 2013
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Q kay. Thanks. And then also notice it would
fill to at | east 66,000 acre-feet in all years.
There's nothing -- the 66,000 figure was sinply the
figure that, when you |look to see the |owest points to

which it filled, 1t's 66,000; is that correct?

A That's correct.
Q There's no special neaning to 66,000 other
t han t hat ?

A Just slide the ruler dowm to fix that 2002
peak.

Q Ckay. Then on the next page, you say -- this
I's the bottomof the first paragraph up there. You
say, "These results indicate that the reservoir would
have been entirely drained in 2004, 2005, and 2006 had
a 175-CFS wi nter bypass been coupled with historical
rel eases of storage."

So two questions. The first is, when you say

"coupled with historical rel eases of storage," are you
tal ki ng about the actual releases of storage in those
years, or are you tal king about sonething different?

A No. In those years. The nodeling that
generated all three of the figures, 5a, b, and c,
didn't attenpt to say whether they rel eased
appropriately or not. W sinply took what they did

t hat year and superinposed it on our vol une accounting.
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Q Okay. Now, when you say "historical rel eases
of storage," are you tal king about rel eases of storage
once the various water users called for their storage?

A No. That's probably not as well stated as it
should be. W sinply took the historical releases from
the reservoir, whatever they were. So what we did is
we stopped any special accounting on the 1st of My and
sai d, whatever happens after the 1st -- we wll inpose
on the nodel starting the 1st of May whatever actually
happened. And if there was a hundred thousand
acre-feet that ran out of the bottom of the reservoir
for whatever reasons, then we ran hundred thousand
acre-feet out of the nodel.

Q Ckay.

A So that it really isn't coupled -- certainly
isn't coupled to any specific storage orders or even
storage natural flow, is probably a better word there.
It would have been just the historic outflows fromthe
reservoir.

Q Okay. So this is helpful in ny understandi ng
of your analysis. So what you did was you inposed a
175- CFS bypass that began on Cctober 1st and ran
t hrough April 30th?

A Correct.

Q Ckay. And --
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A And all three of the bypasses were set up in
t hat same way, as you just said it, Cctober 30.

Q kay. And then what you did was any water
that flowed out of the Tongue Ri ver Reservoir after
t hat was considered a rel ease of storage?

A Was -- well, considered an outflow fromthe
reservoir. That's why | said a better term here woul d
have been that whatever cane out of the reservoir
stating May 1 historically we took out of the nodel, so
that we were not getting into whether that was done
correctly or incorrectly or storage or natural flow or
what ever. We assuned, for the sake of this nodel, that
what ever happened historically, May 1 to
Septenber 30th, was correct. It is what it is.

Q So, again, that's May 1 to Septenber 30. The
actual outflows are what you mean by historical
rel eases of storage?

A Yes. That woul d have been a better way to
say it.

Q Let me clarify on that. Are you sinply
| ooki ng at the amount of water which is com ng out of
the reservoir at that point?

A Yes.

Q Are you taking into account water that is

com ng over the state |line?

Bray Reporting - (406) 670-9533



© 00 N o O b~ w NP

N DN DN N DD P P P PPk
g b~ W N B O © 00 N OO OB~ w N +» O

Page 5861

BERN HI NCKLEY - Decenber 4, 2013
Exam nation Cont. by the Special WMaster

A No. This would be just the water that cane
out of reservoir. Now, typically, sonewhere after
May 1 that's going to include everything com ng across
the state |line plus whatever augnentation they want to
add with the reservoir itself.

Q So if one wanted to actually figure out how
much water was being rel eased from storage, then what
you woul d have to do is to take the outfl ow nunbers
t hat you used here and subtract the state line flows?

A Yeah. I'msmling because it gets nore
conplicated than that because you've got the
evaporative losses in the reservoir.

M. Book provided us a table where he
attenpted to reconcile that. But there are, in detail,
sone interesting issues in terns of evaporation and
inflows for the reservoir fromits own catchnent.

So it has other inflows, albeit quite snall,
than the flow at the state line. So one sees
aberrations in the attenpt to reconcile the volune in
the reservoir as neasured by the stage and that the
strict accounting, as you're envisioning it, of the
only water into the box at state line and the only
water out is the gauge bel ow the dam So, yeah, when
one can do that; we did not.

Q Ckay. But, again, so if | understand this,
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what you did -- when you're tal king here about the

hi storical rel eases of storage, then there what you did
was you sinply | ooked at the gauge nunbers for what was
flow ng out of the reservoir in that period?

A | think that's right.

Q (kay. And as you point out, if you actually
were trying to figure out exactly how things operated,
you woul d need to take into account evaporation. But
there's no specific accounting for the evaporation
here. In other words, you don't take some evaporation
nunmbers and put those in this part of the nodel either?

A No, there's no explicit accounting of that.
Whatever that is is built into whatever they chose to
rel ease fromthe reservoir.

Q Right. Understood. Gkay. And then | need
to ask, even though | feel a little unconfortabl e about
this because it refers to a deposition of M. Hayes --
and, of course, |'ve not seen that deposition, and that
probably is the cl earest understandi ng of exactly what
was sai d here.

You say here, in the mddle of the page,
"Even under 75-CFS bypass, the reservoir would have
achi eved substantially nore storage than was found to
be adequate to neet irrigation demands during the

reduced capacity period from 1978 to 1999."
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Now, as | interpret that, there was a
di scussion during M. Hayes' deposition of whether or
not the local ranchers were able to get along with the
wat er that they had during that reduced period. |Is
t hat correct?

O -- 1 nean, | find it sort of sonewhat
difficult, to be honest, to know exactly what that
means. And, as | say, the best thing would probably be
the deposition itself. But what did M. Hayes say then
that you're using as part of your testinony here?

A Well, | don't recall the exact words either.
But the sense of it was everybody was fine before the
enlargenent. It seens to nme that canme up in several
points. The first conm ssioner was appointed in 2001.

Wiy is that? W didn't need one before that.
Were you adequately supplied before 2001? The answer
Is in the affirmative.

So, again, | can't quote the exact |anguage,
but the clear statenent that | took fromthe deposition
was, we didn't have a water supply problemprior to
2001. And that would apply to this period when the
reservoir was not filled to its capacity for whatever
reasons, suggesting, | think, pretty strongly, that
what ever that storage was, it was adequate to get the

j ob done.
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Q Okay. Thanks. If you turn to the top of
page 12, you have a statenment here which is, "Because a
storage right is inherently based on future use, there
can be no immediate injury to that right due to
di versions by upstreamjuniors. Only if the storage
ri ght subsequently fails to fill wll an inpact from
such diversion be realized."

And the reason | want to focus on this for a
second is | could imagi ne situations where that could
be an issue. And it also seens to run counter to what
nmy, sort of, automatic |ay assunption would be, which
Is that if you have a reservoir that hasn't filled and
it looks Iike it mght not fill at a tinme when you were
maki ng deci si ons regardi ng what you should plant, that
that would actually have an inpact on it even if later
in the year the reservoir actually fills.

A | think the key phrase in your question is
"if you thought it wouldn't fill." And regul ation of
reservoir rights are inherently inprecise in that way,
because |l et's pause and | ook at the opposite extrene
where nonstrous snowpack -- clearly that reservoir is
going to fill before the demand season arrives.

Yes, it is senior to sonme upstreamright, but
it woul d be senseless to deprive that upstreamright of

its use sinply because the reservoir wasn't filled.
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And on paper it's the senior right that isn't satisfied
yet, so you better fill it up.

So a regulator faced with that situation has
to make that difficult decision of, well, are they
going to fill or aren't they? And | think we heard
M. Tyrrell describe a situation where he denied a call
expecting it to fill in the case of inland | akes. And
he was sweating bullets as we got down to the |ast day
of the nmonth and it just barely filled. And he was
exoner at ed.

But that's an inherently difficult situation
to know whether to honor the call, is the term nol ogy
used in Wom ng, based on whether it's going to fill or
not, with everyone understanding that if it does fill,
then it would have been injurious to those junior users
unnecessarily to cut themoff to fill sooner.

Q So | understand entirely the point that if
you know there's going to be -- you know there's going
to be water to fill, and so the question is sinply
anmopunt of timng; that just because there's a junior
who is using sone water early in the season doesn't

mean you're injured if, nonetheless, you're going to

fill up and you'll have all the water that you need?
A. Ri ght .
Q But | want to make sure you're not saying
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if -- and let's ignore for a nonment the question of the
bypass. kay? -- that if you have a reservoir that is
ri ght now running nmuch lower than it has in the past in
terms of its filling up and doesn't look like it's
going to get nmuch better based on what you know in
terms of snowpack and the like and there's sone juniors
upstream who are taking water, that that wouldn't be --
that that couldn't be a potential injury because it
woul d i nfl uence how nmuch water you actually think
you're going to be able to rely upon.

A If |' munderstandi ng your question correctly,
you' ve caused the opposite extrene where we know it's
not going to fill, in which case it is in priority as
per its water right starting, in a traditional water
year context, COctober 1, and anybody junior to that
right would and should be regulated for that right.

Q What about sonmething in the mddle, where
it's, but we don't know about the future right now,
you' re goi ng to be nmaki ng sone pl anni ng deci sions?

A Well, that puts a challenge to the regul atory
authority as to how they perceive that to go forward.
Now, in sonme cases we heard a lot of talk in this
about, say, the North Platte system |In that case, the
parties have all sat down and devel oped a forecasting

procedure. So they have all bought into the notion of
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I f da-da-da-da-da on February 1, then we w |l accept
that it's a situation neriting regulation.

Now, subsequent nonths may prove themri ght
or wong, but they have all agreed at the outset that
these are the criteria we will use to nmake that very
difficult decision of are we going to fill or not? So
| don't know that there's a solution to that. It's a
case-specific and situation-specific decision.

Q kay. So that's helpful. And let nme again
just clarify and nmake sure you're not saying sonething

totally different. You' re not saying that people

that -- farners and ranchers, water users, don't have
to make decisions early in -- or at sone point in a
wat er season prior to the reservoirs filling about what

they m ght need to plant?

A Ch, so what decisions flow fromthat
antici pation or whether they are going to fill or not,
yeah, that again depends on the particul ar situation.
The reason that the programis set up as it is on this
North Platte exanple that |'ve given you is to honor
the fact that planting decisions, seed ordering,
fertilizer, the whole summer's irrigation program can
depend critically on what the anticipated water supply
i s.

But that, too, is case specific. Afalfa
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farmers typically have a great deal nore flexibility in
how t hey manage their water supply than, say, say sugar
beet farnmer. Beets are a very |labor- and chem cal - and
seed-intensive crop that needs to fully irrigated to
make any noney at all. So one would not want to pl ant
sugar beets unless they were sure they had a water
supply. An alfalfa operation has nore flexibility in
that it can suffer the inpact of a | ess-than-ideal

wat er supply.

So it depends entirely on what the irrigation
operation is being served consists of as to how
critical those decisions are and what the tineline for
maki ng those decisions is.

Q (kay. Thanks. Gkay. Then the next section
Is wth respect to Montana's direct-fl ow demands. |
think I have only two sets of -- | think I have one set
of questions here. The questions all deal with the
I ssue of return flows. And so let nme just go through
them And sone of them again, are just clarification.

So at the top of page 20 you're tal king about
M. Book's nethodol ogy. And as | understand what --
your description of it, it assunmes that 4 percent
returns in that particular nmonth of that diversion,

96 percent returns later. And that's spread out over

basically a two-year -- slightly |longer than two-year
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period of time. And if you | ook over that entire
two-year period of tine and differentiate between the
May-t o- Sept enber period and the Cctober-to-April
period, 55 percent falls, in one or another year, into
t he May-t o- Sept enber peri od?

A No. Qutside --

Q Qut si de the May-t o- Sept enber peri od?

A. Yes. (O herw se you said that exactly right.

Q kay. Ckay. And in your analysis, and in
t he one anal ysis you have on page 21, as you discussed
with M. Draper yesterday, you assuned that everything
returns in the sane nonth as the diversion; is that
correct?

A Yes.

Q Yeah. And there -- to your know edge,
there's never been a study that has suggested that that

Is, in fact, the case; right?

A On the Tongue River, you nean?

Q Yeah, in the Montana area of the Tongue
River. |Is there a study that says --

A "' maware of no specific studies of the

timng of return flows. Perhaps wth the exception of
that interesting story M. Miggli described for us
where the return flows were very large and very rapid.

Now, | offered in this report a -- what |
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called a reality check in the sense of let's |ook at
the winter flows, and we can, by that nethod, see how
much woul d be | agged into the wi nter because we can put
a finger onit. So that's probably as close as | can
cone to a quantitative analysis of whether that
actual |y happens or not, which is why | attenpted it
here in the report.

Q Right. No, | understand that. | followed
t hat whol e anal ysis that you have at the top of
page 21.

But now yesterday, when you were talking to
M. Draper about the analysis, if | renenber, one of
t he things you brought up was the oxbow characters of a
| ot of the |and.

And is the inportance of the oxbow sinply the
fact that distances to the river at any particul ar
point are closer? O if there is sonething nore than
that or different than that, could you explain again
why it's inportant that the | and's on oxbows?

A kay. The argunent is purely geonetric. The
so-called G over or AWAS -- it goes by various
di fferent names, Jenkins, Schroeder; one sees different
names attached to it fromdifferent authors
technique -- they are all the sanme basically, which is

that the river is straight and the well is at a point
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di stance fromthat.

And the way M. Brown nodeled it was using
t hat conventional program And instead of a well, he
woul d have the field would sit here; the center of the
field woul d be considered an injection point; and then
we would run the nunbers to see how long it takes water
to get fromthat injection point to this river.

Now, obviously, if this river is wapped
around that point, it gets there nmuch nore quickly.

Q So basically, if I can think about it, if you
have a straight Iine here and the side of it, then you
m ght have one sort of directly perpendicular |ine that
you can neasure. But to the degree the water runs in
different directions, it takes longer to get to the
river. But if you're in oxbow, then you have a | ot
nore short distances to which you can travel ?

A Yeah, that's fair.

Q Ckay. And you also said -- if | renenber
correctly, you also tal ked about your assunption of one
nont h bei ng reasonabl e because of the fact that -- and
then you started tal king about the actual -- | thought
the actual anount of the return flowthat was likely to
occur. And I'mafraid that | didn't follow that
portion of your testinony clearly.

A "' m happy to take another go through that.

Bray Reporting - (406) 670-9533




© 00 N o O b~ w NP

N DN DN N DD P P P PPk
g b~ W N B O © 00 N OO OB~ w N +» O

Page 5872

BERN HI NCKLEY - Decenber 4, 2013
Exam nation Cont. by the Special WMaster

And it varies sonewhat on what exactly it is
that the Book nodel is intended to represent. So naybe
it's helpful to picture the situation in 1950 when the
di versi ons were being made nore commonly by open
ditches and fairly inefficient systens. And we've
heard a | ot about the inprovenents and efficiency that
have occurred over the years.

So that's the nodel that the Book nunbers are
built around, is relatively inefficient diversions. |
think I threw out the nunber 30 percent, 25 percent
being the difference between what the Book nodel
diverts fromthe river and how nuch is actually used up
at the crop. Now that difference has to get |agged
back into the river. As the efficiency increases, we
sinply take that nmuch less -- the crop demand stays the
same; we take that nmuch | ess out of the river.

So ny point is that taking | ess out of the
river is the sanme thing as taking the old anmount out of
the river but giving it back imediately so that | --
that isn't working?

Q Still. It mght be inpossible to actually
explain it tonme in a way | understand, but you m ght
want to try.

A Let's make it one ditch, one field. So the

river is running down. | take a hundred units out of
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the river and it runs down the ditch onto the field.
The crop uses up 50 units. That | eaves ne 50 of return
flow, which has to make its way back to the river.

Now, if that made its way back to the river
qui ckly, which is kind of the way |'ve nodel ed this,
the river would see that just the same as if | only
took 50 out in the first place, used the 50 up, and
didn't give anything back.

So | can duplicate the effect of higher
efficiency by sinply taking the extra water, giving it

right back to the river as though it had never been

di verted.
Q Ckay. | now --
A Think of it fromthe river's point viewin a

mass bal ance.
Q Okay. | understand that point now.

So let ne also ask: Going back to page 20
for a nonent, you also nmention, that |ast paragraph or
the last full paragraph, the last |line you say, "In
| i ght of other research on the Tongue, including Book's
own work in Womng," and it wasn't clear to nme -- |
didn't see any reference -- by what you nean by Book's
own work in Wom ng.

A. well, if you'll recall --
Q Are you tal king about his work in this

Bray Reporting - (406) 670-9533




© 00 N o O b~ w NP

N DN DN N DD P P P PPk
g b~ W N B O © 00 N OO OB~ w N +» O

Page 5874

BERN HI NCKLEY - Decenber 4, 2013
Exam nation Cont. by the Special WMaster

particul ar case?

A Ch, yeah. For his expert report where he
then | ooked at the return flows fromhis post-'50
storage, and he assigned those a set of return flow
factors in order to assess when that water becane
avail able for state line flows. So that's all |'m
referring to here, is that in the Wom ng cont ext,

M. Book adopted a first nonth return fraction, just to
use that first nonth as our indicator of, | think,
34 percent. 30 percent it was?

Q That's --

A Yeah, 30 percent.

Q Ckay.

A And | was sinply noting the difference
bet ween that and the 4 percent that was used in
Mont ana.

Q Okay. | noticed that the GeoResearch
nodeling that you refer to at the very begi nning of the
par agraph al so assigns a higher return flow in Wom ng
than in Montana. So | guess ny question is --

A Right. Wy is that?

Q No. | think I sort of understand the reason.
But do you have any reason to believe that, in fact,
Wom ng and Mont ana have the sane return flow rates?

A No, | don't think I was holding himto being
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the sane. M notion here was not 4. So whet her the
correct nunber is 35, 40, 50, it's over here. And
that's the basis of ny suggesting that we can see, just
fromthat stark contrast, that the 4 percent is quite
stingy.

Q So your concern with the nunbers was not that
M. Book used higher nunber for Wom ng, but sinply
that you believed that the ratio between those two
suggests that Montana is too | ow?

A VWll, | guess | would express it nore that in
ot her apparently simlar areas, return flow factors
much hi gher than that are routinely applied, including
being applied by M. Book in an area that is not hugely
dissimlar. So correct nunber, we would have reason to
believe, is sonmewhere in the 35, 40, 50 range rather
t han the 4.

Maybe that's the sane thing you just said,
but the point is the contrast between, is 4 the right
nunmber? |' m suggesting we know that 4 is not the right
nunber by its conparison to nunbers that have been used
el sewher e.

Q (kay. Let's turn, then, to the next section
of your expert report, which deals wth the
CBM Associ ated G ound Water Devel opnent. And as you

poi nted out yesterday, if you use the BLM nodel and
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factor in the anount of groundwater that is produced
fromCBMwells that finds its way back into the river
system obviously the questions that you address at
pages 27 through 31 are quite rel evant.

And so -- and yet | find this is one of the
areas where it's hard for nme to figure out exactly what
to do with the data. So let nme actually just sort of
wal k through a variety of questions.

The first one is with respect to Figure 10.
And a variety of people have tal ked about the reduction
I n the anmount of CBM production which has occurred in
Wom ng and, to sonme degree, in Mntana, during the
| ast, say, 15 years with things peaking in the 2000s
and beginning to conme down. And so, you know, | don't
find that particularly controversial. One of the
t hi ngs you have here is a sort of parallel peaks a
couple of years apart, which is interesting.

My question is did you do any type of
anal ysis as to why this happens? O why -- let ne
rephrase that. Wy this has happened?

A No. What? The peakiness of it or
di spl acenent ?
Q Well, the peakiness of it.
A Wll, it's the nature of the resource. One

decreases the pressure in the coal, coal bed net hane
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seam and that begins the production of natural gas.
And that production is nost pronounced when the
pressure is first relieved.

So let's ook at a pop bottle. Wen you
first pop the cap off, it fizzes |like crazy, and the
fizz rapidly declines. That's what you're seeing here.

Q So back to ny question. Did you do an
anal ysis of why these particular figures occur in the
way they do? Because, you know, there are other
factors that presunably could be relevant here, such as
price of natural gas, regulation. And so ny only
guestion is, really -- because | can specul ate al so as
to why there's sone particul ar peakiness -- is did you
do any analysis of that or was this just the nunbers?

A These are just the nunbers. The fact that
t he peaks seemto be simlar within the various basins
suggest that all of those factors tend to affect
production in simlar ways. But you' re absolutely
right. The price of natural gas particularly and
probably wll drive these things | ower quicker than,
say, sone of these nore early devel oped basins |ike the
Littl e Powder, which was not facing that desperate
conpetition fromother natural gas.

So, no, there's no dissection of these. What

| thought was useful was the historical parallels that
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we see, which are al nost obviously coupled with the
production characteristics of the resource itself, this
tendency to have a rush that then declines, so the life
of a CBMwell is not |ong.

Q Right. R ght. Gay. That's helpful. One
of the things -- and counsel can point this out to ne
If there's actual figures out there. But ny guess is
there are figures here and there; | just need to pul
t hem t oget her.

As to poor CBM production, during the years
I n question, the percentage nethods of disposal,
| ooking at all the various different types categories,
I's there anything in your report that | can | ook at and
say, okay, you know, you do have a figure of -- | think
it's here -- 10 percent of the produced water -- or the
BLM assunes that 10 percent of the produced water would
be injected. But | don't see any figure to say, well,
this anbunt was reinjected, and this anmount was put
into reservoirs that were |ined, and this percentage
was put in reservoirs that were not |ined.

So | guess ny first question -- and | think
|'ve been pretty careful. | assune there's no chart
that shows that in your testinony. |'mnot suggesting
that there's any other testinony that gives ne that.

A You are absolutely right. There is no such

Bray Reporting - (406) 670-9533




© 00 N o O b~ w NP

N DN DN N DD P P P PPk
g b~ W N B O © 00 N OO OB~ w N +» O

Page 5879

BERN HI NCKLEY - Decenber 4, 2013
Exam nation Cont. by the Special WMaster

chart in ny material s.

Q kay. And is that because you didn't try to
put together that or because you just can't get the
dat a?

A No to the forner. W tried to put that
together. |It's a very difficult thing to assenble in a
coherent place. The records are in different |ocations
wthin the DEQ and the State Engi neer agencies. No one
is explicitly tracking the infiltration rates.

The linings are put in in response to
probl ens, is ny understanding. They aren't required,
so there isn't a big list of lined reservoirs and
unlined reservoirs. One could potentially devel op that
by | ooking at individual permts and perhaps | ooking at
the as-built diagrans of those for thousands and
t housands of these.

There have been attenpts nade by the DEQ
office in Sheridan to devel op sonme pie charts of just
what you're tal king about, this percent and this
percent. And then, of course, it changes, not just
year to year, but al nost day to day.

So, yes, we attenpted to put our finger on
what it is. That's a very |large undertaki ng conpounded
if you were to say what it was in past years. So those

data just are not readily available in any kind of a
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coherent form Theoretically, it could be done, but
even DEQ internally has been unable to come up with
much.

Q So that I"'mclear: And the fact that | don't
find that type of information on -- in any of the
reports suggested to ne that either the data was really
hard to get or no one really |iked the nunbers and so
no one wanted to actually report what the nunbers were.

A. No, we |ooked for that, and | suspect others
have al so. And the conclusion was that if you were
going to devel op such a chart, you would really be
starting fromscratch, as in one by one by one by one
assenbling it.

Q And so just so that | understand: So Wom ng
DEQ it mght have records as to when sonething is
| i ned and when sonething is not lined, but it would
probably be in association with an individual permt;
it's not as if people actually keep track of those
nunber s?

A That's correct. And the injection portion,
for exanple, is handl ed under the Underground Injection
Control program U C, which is a whol e separate bunch
of folks within the Departnent of Environnental
Quality. So it's also fractured within the agency.

Q Okay. So then let me ask a nunber of

Bray Reporting - (406) 670-9533



© 00 N o O b~ w NP

N DN DN N DD P P P PPk
g b~ W N B O © 00 N OO OB~ w N +» O

Page 5881

BERN HI NCKLEY - Decenber 4, 2013
Exam nation Cont. by the Special WMaster

guestions on page 29. So here's where you start

tal king about a variety of personal conmunications. So
you had personal conmunications with Jason Thomas
regar di ng what WDEQ neans by an i npoundnent designed to
fully contain effluent. So who is M. Thomas?

A In nmy notes | can tell you his exact title
and phone nunber, and those notes were shared with
Mont ana i n di scovery.

He's one of the DEQ project nanagers that
permts these i npoundnents. Because all of the
di scharges of CBM water are considered outfalls,
whet her they're to a streamor to an inpoundnent, you
have to have sone sort of permt through DEQ and the
W PDES program That's the agency or the programwth
which M. Thomas is associated. So he was the | ogical
one to ask, what do you guys nean when you wite this
must be a full containnent inpoundnent? And M. Thomas
shared with nme their definition of fully containnment --
full contai nnment.

Q (kay. And one of the things that it's a
little bit hard for ne to sort of fully eval uate here,
IS, so what data are we actual ly tal ki ng about here?

So does WDEQ keep a |ist of sone types of inpoundnents?
It doesn't keep apparently track of what you told ne a

nonent ago as to whether or not inpoundnents are |ined,
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but it separates inmpoundnments into other types of
categories where it does keep data?

Your testinony is that M. Book m sunderstood
what DEQ sai d, but that suggests that DEQ gave sone
type of data. And | haven't seen what that is.

A Ckay. M. Larson.

Q ["msorry. M. Larson.

And sorry. M. Book.

A. kay. In the backup materials supplied by
M. Larson in the report were spreadsheets that he
obt ai ned from Wom ng Departnment of Environnental
Quality. On those spreadsheets, inmpoundnents were
identified as full containment or not. And he assuned,
as far as we can tell -- and | think that was expl ored
I n deposition -- based on no nore than those words in
t hat spreadsheet, assuned "full containment” nmeans no
infiltration. That's the assunption that [|'ve
convi nced nyself was just unwarranted. It just doesn't
mean t hat.

Q And that's because M. Thomas --

A M. Thomas told ne, so | have seen that in --
well, in their permt docunents. |In retrospect, nore
of those should have been brought forward. M
expectation was that when that obvious term nol ogi cal

anbi guity was brought to M. Larson's attention, that
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it would have carried the day. So | didn't go to great
pains to bring in docunentation of this fact, nor was
M. Thomas identified as a wwtness in the case. |
assune that decision flowed fromthat sanme expectation.
Q kay. And who is Kathy Shreve? The bottom
A Kat hy Shreve, if |I'mrenmenbering right, she's
one of the database -- the keepers of the database at
DEQ And specifically, | think we tal ked to her about
t he Underground Injection program Again, |I'd have to
go to nmy notes to get everybody in just the right
pl ace. But we worked with Kathy Shreve on ot her
projects related to DEQ di scharge permts and
specifically the Understanding |Injection Control
progr am
Q kay. And how did she determ ne that
80 percent of operators used inpoundnents?
A Their databases aren't in very good shape.
And the one that M. Larson -- was delivered to
M. Larson was not in very good shape in terns of
cl ear, consistent presentations. They do maintain
lists of whether the water is a discharge to the
surface or whether it goes into an inpoundnent. And
she extracted from her database the nunber of
80 percent goes into an inpoundnent of some sort.

Q Ckay. And then it says "nobst of which were
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not |ined."

A That woul d have been her representation to
me.

Q But that's not according to you and the
dat abase?

A She may have said that just from her

experience with the individual files rather than it
being in the database. That information exists in file
drawers, individual files by permt. Wen I talk about
t he dat abase is how nuch of that has been extracted
into sone kind of a conprehensive database. It's not
an entirely pretty situation.

Q And what about -- who is Don Fischer?

A Don Fi scher is an enpl oyee of Departnent of
Envi ronmental Quality in Sheridan, who, if |I'm
remenbering correctly, has sone ancillary role in the
permtting and nonitoring of the conpliance with their
di scharge permts.

Permtting is done out of Cheyenne office.

Sonme of these prograns and conpliance is nonitored from
the Sheridan office. So he was the gentlenen that |
understood to have on-site famliarity with the nature
of these inpoundnents. So just another source within
DEQ t hat had been suggested to nme as sonebody who had

real experience with how these things | ook on the
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gr ound.

Q And what was the basis of his opinion in
90 percent of the inpoundnment water infiltrates?

A Just his own observations working with the
files. | didn't probe as to why he thought 90. And I
think he offered 90 as a | arge nunber, nearly
100 percent. He would not have said 90 as in the
difference between 85 and 95. | was eliciting fromhim
a qualitative assessnent of what he thought was
probably going on with these inpoundnents.

But let's understand that all of these
conversations with DEQ they were clear, and it's
consistent with their permtting representations, they
don't track the percent of the infiltration.

Q Ri ght .

A Well, I'"masking them what do you think?
You' ve been out there |ooking at these things and
working with these guys for years and years. Wat's
your sense of it? And that's where sonething |like the
90 percent cones from

Q But he had not done any study of
infiltration, had he?

A. Wel I, he had not done any focused docunent
study of infiltration. He had -- |ike M. Schroeder,

he had | ooked at a | ot of these ponds and j ust
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general ly observed their characteristics, and this is
the conclusion that that experience brought himto.

But, no, it was not done in any fornal
docunented way |i ke the study we saw from M. Weat on,
for exanple. That was one of the few where sonebody
has actually gone out and tried to put a nunber to it.

Q And | hate to sort of harp on this, but, you
know, | can understand sonebody perhaps having an
estimate of the anmpunt of i npoundnents that were |ined,
okay, the question we were dealing with a nonment ago.
But this is the amount of water that actually
infiltrates. And so, again, he hasn't done a actual
study of infiltration, had he, to your know edge?

A Well, in ny mnd, there would be a spectrum
of if I had a pond that | saw a fair anmount of water
going into, the pond never seened to fill up, | would
conclude that there was massive infiltration fromthat
pond. Now, that wouldn't qualify as a study or
sonet hi ng docunented or -- but it would be a reasonabl e
I nterpretati on of what one saw.

So | am not unconfortable, absent of a
carefully designed study and a well - popul at ed dat abase,
fromdraw ng upon the resources that are available to
ne to try get a handle on what this nunber is.

And | readily concede, as | said earlier in
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the testinony, it's not a very well-constrai ned nunber.
So we try and get the best estimte that we can based
on the permtting requirenents, which do not include
anything intended to inhibit infiltration.

Q Ckay.

A And then the best we can do is to interview
t hose who have had opportunity to observe the water
bal ance, the actual actions of these facilities.

Q Yeah. And as | understand, just to be fair
to you on this, you don't use the 90 percent figure, do
you?

A No.

Q No. You use the range between the
43 percent, which, as | understand it, is taking the
origi nal BLM percentages, their assuned percentages,
and then -- let me just ask on that.

What did you actually vary there in order to
get the 43 percent?

A That was done sinply by proportioning the
antici pated disposition of CBMwater in that particul ar
scenario at a sonething like -- | think | may have
renmenbered this differently yesterday, but we ought to
look it up if it mattered -- but 45 percent for a
di scharge, 35 percent infiltration inpoundnent,

10 percent contai nment inmpoundnments, 10 percent
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i njection. Table 4-3 of 2002.

Q And you're actually pretty good in terns of
remenbering the nunbers. |It's actually on page 10 of
Exhi bit MLO.

A kay. So then | just -- both M. Larson and
| canme to the sane conclusion, the correct one, | hope,
that there had been nowhere near that percentage of
direct discharge to the surface. And that had been a
controversial aspect of CBM devel opnment since the
get - go.

He took the -- what is the nunber for surface
di scharge?

Q Well, so -- and this is where it's sort of
relevant. So the way in which the -- and |'d be happy
to hand this to you and you can look at it. Let ne
read it for the record.

So for the upper Tongue River, the water
handl i ng nmet hods were -- it originally assuned
35 percent surface discharge, 45 into infiltration
| mpoundnents, 10 percent into contai nment inpoundnents,
O percent on land application, and then 10 percent in
injection. So I'll hand you the table if you want to
take a | ook.

A. kay. That's --

Q So nmy question is sinply, when you then took
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that table and nodified it to get the 43 percent
recharge rates, what nunbers did you change?

A | sinply took the 35 percent surface
di scharge, which we agree was 0. Now, what M. Book --
M. Larson, rather, did was to take the 33 percent
total that we see over here in Colum 10 of Table 4-3
in the 2002 BLMreport 33. That's we started. The
35 percent of surface discharge didn't happen. He
sinply threwit away like it went into the atnosphere
or sonet hi ng.

| thought that was inappropriate. They mnust
have done sonething with that water. So | sinply
redistributed it proportionately anong the remaining
options -- infiltration inpoundnent, contai nnment
| mpoundnent, and injection -- and let the nunbers fl ow
through. And that turns the 33 into a 43. So | was
trying to do as little -- conprom sing whatever input
there was behind that table by sinply reproportioning
this one piece in the sane proportions they had
proj ect ed.

Now, | think we need bear in mnd that the
authors of these reports didn't have perfect data to
work with either. So sonehow their percentages acquire
a gravity that's really no greater than sonme of the

nunmbers that we've conme up with. W don't know what
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all they had behind that. But in 2002, that was all
entirely specul ative.

Q No, right. And so | appreciate -- or
under st and what you were trying to do here. And | just
wanted to make sure | understood exactly what nunbers
you had changed for purposes of getting the 43 percent.
So you' ve answered that question.

So you used 43 percent at one end of your
range, and then 60 percent of the other end of your
range is fromthe -- is it AECOW

A AECOM

Q Fromthe 2009 study. So |I understand how you
devel oped your range.

| al so understand, you know, M. Larson's
argunent and a variety of the other testinony that's in
here. The only thing that concerns ne, and the reason
| was really focusing on that 90 percent figure, is
that there's this relatively careful material, and then
there are a lot of other nunmbers sort of thrown in
here. And one of themis that 90 percent figure.

And, again, you don't know how he cane up
with that 90 percent nunber?

A. Just from his experience. He was sinply
i ntegrating his observations over the years. M

interest in putting it in was, as we were tal king about
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the return flows factors, let's gather up all the
information we can and see if it's consistent.

Now, in my mnd, had M. Fischer said, oh,
there's none of that |leaks at all, | would have been
sonewhat nore | eery of those nunbers in the 50,

60 percent range.

Now, the fact that he said 90 percent and
M. Schroeder tells us how very few of these are |ined,
| think that's all ancillary evidence that is
supportive of the kinds of nunmbers that we see coni ng
out of nore careful studies, |ike the AECOM worKk.

So | offer that sinply as corroborative
background i nformati on.

Q Ckay.

A Not as dispositive by any neans.

Q And | appreciate why you say you' re providing
t hese nunbers. But nunber one, it strikes ne there's a
di fference between, on the one hand, |ining and, on the
ot her hand, infiltration.

So, again, | have to ask, with respect to
M. Fischer, do you know how many reservoirs he had
even | ooked at over tinme to see exactly how nuch water
was being | ost out of thenf

A | do not.
Q kay. And to your know edge he didn't do any
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infiltration study?

A Infiltration studies of --

Q Yeah, study to see actually how nmuch wat er
gets out of one of these reservoirs.

A And that does happen | ess often than we m ght
| i ke, and sonme of those are quoted in the report here,
| i ke the one that M. Weaton testified to. | didn't
gquote him But the -- say, his partner's study, the
AECOM st udi es that saw t he noundi ng under the
reservoirs. W do have data that are quoted in the
report where the effects of infiltration were, in fact,
docunent ed on specific reservoirs.

But if you're suggesting that there m ght
be -- ideally would be every reservoir has a set of
nmoni toring that m ght be associated with it, that m ght
be nice, but it doesn't happen. So we have the data
that we have. And | think it all points us towards a
range, as | identified it here, now 43. | don't
bel i eve that needs to be 43.00. Sonewhere in the
40-t0- 60 range woul d be an appropriate way to address
the nodeling in the absence of a detailed study of each
pi ece.

As | think | indicated in ny direct
testinony, froma sensitivity point of view, this

factor loons large. And we're, one, engaged in a
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| onger study. It would be a very obvi ous one where the
nodel i ng woul d say, this is an inportant factor that's
poorly constrained; we need to constrain it. And that
wasn't done for these studies.

Q And I'msorry. You nentioned -- was it a
Wheat on study a nonent ago?

A Referring to the John Weaton study we saw
t hrough the testinony.

Q Ckay.

A | neglected to put that in as a reference.

Q Okay. Thanks. This is a m stake. You
actually give ne nore tine, and | ask questi ons.

MR. KASTE: | would prefer at the end of the
case you understood what you were doing.

SPECI AL MASTER:  You know, |'ve not resisted
asking a question that | thought was inportant. And
it's valuable, particularly with both yours and
M. Book's testinony where, again, there's a wealth of
data, to have the opportunity to ask a few nore
guestions. But |'ve kept the court reporter |onger
than I would normal ly do.

So why don't we take a ten-m nute break. And
| have probably about 10 or 15 m nutes of questions
left. And after that we will finish up.

(Recess taken 10:00 to 10:13
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a.m, Decenber 4, 2013)
BY SPECI AL MASTER

Q Okay. So before we |leave CBM | have two
ot her questions. The first one deals with Figure 11
and includes the direct discharges. Yes, Figure 11,
which is at Wom ng 43062.

A Ckay.

Q And | just have two small questions here. So
as | understand it, the nonths of direct discharge that
you take into account in your final table are the
di scharges for the nonths of May and Septenber of 20047

A Yes.

Q And so two questions. First of all, are the
nunbers indicated here, are these amobunts that were
permtted for those periods, or are these actual
neasur e di scharges reported back to DEQ?

A The latter. These are the -- the operator
reports to DEQ under these discharge permts.

Q kay. And the second question is these were
di scharges that took place for the whole nonth. So
basically you get to 12:01 a.m -- I'ma little bit
exaggerating here -- but you turn on your discharges on
May 1st and then on May 30th you turn it off, since
t hese are CFS.

A Yeah. 1'd have to go back to ny original
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dat abase. | may have converted those from acre-feet.
"' mnot renmenbering what the actual reporting

requi renents are. These are going through a neter, and
they're sinply reading the nmeter |ike an odoneter on
the first of the nonth every nonth and sending the data
I n.

So, again, |'d have to go back and | ook at
the formin which I received those. But ny expectation
Is that those were in some volune for the nonth, 'cause
that's how those permts are witten. And |'ve
converted themto CFS.

Q So you think you started with acre-feet,
converted to CFS, and then converted back to acre-feet?
' Cause that's what you report at the end.

A Ch, at the end. Yeah, we'd have to go back
and track through that. M nenory of the reporting
' ve done under WPDES permts has been vol unetric.

Q | have no idea whether it's going to be
rel evant, but if you could check your notes at sone
point and | et nme know?

A So our question is whether the native formt
of those was average CFS or acre-feet?

Q Acre-feet. And if it was CFS, whether there
was a tinme period or --

A Vell, it would have been an average CFS for
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the nonth. | nmean, the -- there's no possibility that
it's a CFS as of, you know, an instant in tinme. That
woul dn't nmake any sense froma permtting point of
Vi ew.

Q Yeah, okay.

A Unl ess they said at noon on the 4th of each
nmont h.

Q If you could just report back as to exactly
what the data said for those two, that woul d be useful.

Ckay. And then the other question on the

CBM associ at ed groundwat er production is paragraph 4
that's at the bottom of page 30 and the top of page 31,
and if M. Kaste took you through that portion of your
expert testinony, then | nust have drifted away for a
second because | don't recall it.

A Let me catch up. Were are we?

Q Bott om of page 30 and top of page 31 in a
section which reads, "The BLM nodel used by Larson
I gnores a portion of the CBM associ ated groundwat er
production in Mntana."

And | ask about this only because it's short,

but | didn't understand it.

A. | think -- | suspect M. Kaste skipped
through it because it isn't a critical point. So |et

ne attenpt to -- what | was getting at there was sinply
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to point out that the BLM nodel didn't include all of
the potential CBM-- all of the CBM production in
Montana. So there's this small faction of CBM
production not included in the nodel.

To nme, that's synptomatic of the | arger sense
i n which the nodel really wasn't attenpting to gather
up every CBMwell in that corner of the basin, and it
woul d make a tiny difference if they had.

Q kay. Okay. That's hel pful. That actually
does hel p ne understand that section. Ckay.

The only other thing then | want to talk
about is Table 6 on page 33, in which you summari ze the
various adjustnents that M. Fritz nmakes and then that
you nmake to the Fritz-adjusted Book nunbers. So why
don't | start out with the question that you | ooked at
overnight, which is the inport returns.

And the question was whet her or not those
return flows were during the nonirrigation season.

A And it was a very good question. And | can
report success, | think, in tracking it dow and woul d

offer the followng corrections to this report as a

result. May | just wal k through those?
Q Yeah.
A. | think it would be -- and we can tal k about

why. But | think it would be appropriate to delete
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Matrix D on page 33. There's A, B, C, and D.

Q Right. And the only change on Dis the
| nport returns?

A Let's just strike D.

Q Ckay.

A On the previous page, the bottom paragraph
di scusses Table 6d, and that paragraph should just be
struck as well.

Q Ckay.

A The last full paragraph on page 32 and on
page 31, going backwards on you, the paragraph | abel ed
No. 2 simlarly should sinply be struck.

The reason for that -- for those deletions is
precisely as the question suggested, that in the fairly
conpl ex series of calculations and assunpti ons between
M. Book and M. Fritz and when that canme tine for ne
to take the handoff, | m sunderstood, m sconmuni cated
with M. Fritz in ternms of just when those Kearney Lake
depletions hit the stream

So consistent with the way |'ve handl ed the
post-'50 storage, the Wagner-Fivem | e, those Kearney
Lake return fl ows should have been zeroed out as well,
which is what was done on Matrix C on page 33 and then
t he di scussion on page 32 addressing itself to

Section C
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So we're just backing up the addition | had
made incorrectly to accommpdate the Kearney Lake return
flows.

Q Thereby elimnating M. Kaste's opportunity
to demand wat er back from Montana?

MR, KASTE: It was a demand for paynent of
beer, and |I'm very di sappoi nted by that.

MR. WECHSLER: |'IIl still buy you a beer.

SPECI AL VASTER: So let nme -- so that
actually elimnated some of the questions | had. So |
think I only have two ot her questions.

BY SPECI AL MASTER:

Q So first of all, in Table C, as | understand
It, the changes that you've nade there are, again, the
t akeout of post-1950 storage and the Wagner-Fivemle
for the reasons that you di scussed yesterday; and then
on the evaporation side, what you did there was that
you renoved the portion of the evaporation depletion

that occurred outside of the irrigation season; is that

correct?
A. That's correct.
Q Ckay.

A. And that's why it's a relatively small

Q Right. So | think that answers ny question.
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So you renoved it, then, for the period, again,
Cctober 1 through the end of April; is that --

A That's correct.

Q kay. And the way in which you did that
was -- how did you cal cul ate the anbunt you needed to
remove?

A | just took that right off M. Book's
evaporation tables and surface areas. Those are |isted
as monthly values. | just threw away the w nter
nont hs.

Q kay. That's what | thought. And then the
second question is we tal ked about that m nus 30 that
you have under CBM effects for 2004. And, again,
that's reflecting the direct discharges for May and
Septenber that we were tal king about a nonent ago; is
t hat correct?

A That's correct.

Q And so let nme ask the question, and then you
can help nme on this. So if | ultimately were to
conclude -- nore inportantly if the Suprenme Court
ultimately concluded that, in fact, that there is
I nsufficient evidence here under the CBM nodel to
conclude that, in fact, that there was water that was
produced to the injury of Mntana, ny question is

whet her or not there is any statistical reason why you
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woul d then al so say, oh, in addition to that, by the
way, for 2004, we're going to take this additional
m nus 30 of f.

And the reason | ask that is that if you take
the table that was in Dr. Schretder's testinony -- and
here, | can actually hand you the page. So this is
page 19 of Dr. Schretder's testinony. And this is
basically the table at which he | ooks at various
assunptions as to what the return flow was, and he
| ooks at what M. Larson assuned 25 percent and he
| ooked at the 43 percent.

A 45 percent.

Q 45 percent, sorry, and 60 percent. If |
remenber what he says there, is that, you know, sone of
t hese nunbers are negative. You know, if you take sone
of -- particularly M. Larson's, they are positive; but
they are all within the actual anmount of water, which
gets lost in the nodel anyway, which is 100 acre-feet.

And so, you know, particularly, for exanple,

I f you take your 45 percent nunbers for 2004, and you
add in 30, you're still within that sort of margin --
what | think of in that particular context, sort of
margin of error.

So what's the justification statistically for

saying, oh, we're going to take this into account
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differently?

A Vell, | think you could apply the sane
general question to any of these depletions if they are
all plus or mnus, which they certainly are, what is on
the threshold of significance? | didn't look at it
that way, rather tried to find the nunbers as closely
as we can where we can isolate them

So | think the correct way to think of the
CBM direct discharge is as though it were a pipeline
from sonme ot her source.

So the Larson/Dr. Schretder discussion, the
BLM 2002 nodel that they used, has this fuzziness to it
that leads to Dr. Schretder's identification of
I ndi stingui shable fromzero. So that's the best we
could do with that source of water.

Now, separate fromthat, we have this
di scretely neasured i nput that we do know t he answer
to. So | see it as a separate issue, in a sense.
Here's a pipe that's comng out of the hill and it's
flowng water and it's reported nonthly by its
operator. So | know that nunber quite precisely.

So I"'msinply not extending that envel ope of
uncertainty associated with the groundwater discharge
to this discrete surface water discharge which we do

know precisely.
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Q But in this particular case, the reason why
the CBM groundwater is relevant is because it's return
flow fromthe anount that's punped out. And if |
understand what Dr. Schretder is saying there, it could
be 100, one way or the other?

A Well, the piece that he's saying could go a
hundred one way or another is the groundwater input to
the river.

Q Yeah.

A That could be this or that. Wwo knows? He
didn't say anything about the surface water input into
the river, which neither he nor Larson addressed. And
we have precise data on that through the operators.

So, again, I'mjust not tarring the discrete
nunber that we do know with sone precision with the
sane brush that applies to this groundwater base flow
that's comng into the Tongue Ri ver sinply because they
happen to both be associated with CBM

Q Ri ght, right, right.

A See themas two separate issues. And we're
trying to be as precise as we can with each piece of
t he puzzle.

Q Ckay. | understand what you're saying. Let
ne just ask it a different way. The origi nal nodel

I ncl uded estimtes of direct flow back into the river
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syst enf

A Yes, it did.

Q Ckay. But you've now taken that out and
said, well, we know this nunber. And, therefore -- and
we know this nunber, and | think you' d probably add in,
we know this nunber, and it's going directly back into
the river. So there's no sort of nodeling that's
needed on that aspect.

A. That's exactly right. That nunber is
I ndependent of the nodeling and any of the assunptions
and the uncertainties and storage coefficients and
| ayering. All of that is the uncertainty associ ated
wi th the groundwater input or depletion of the Tongue
Ri ver.

Thi s nunber, which is the direct surface
di scharge, is sinply water that was viewed out of the
ground and put into the perennial stream And we know
It precisely.

So | see those as two quite different
el emrents, |like the nunbers that have been generated for
t he i npact of post-'50 irrigation, for exanple.
There's another elenent that has an error bar
associated wwth it certainly. And we bring it through
as best we can.

Q Ckay. But -- and so | think I understand
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your point entirely. But just so Il'malso clear, it
was part of the original -- there was an estinate of
the direct discharge as part of the original CBM nodel ?
A The matrix that we were | ooking at a nonent
ago had a nunber for that. Now, how that transl ated
through to the Tongue River, | don't recall. | didn't
track that. And it would have been quite specul ati ve.

So how, ultimately, the 2002 BLM nodel

handl ed the direct discharge, | don't remenber the --
as Dr. Schretder testified -- | think he was absolutely
right -- the focus of that nodel was inpacts on ground

wat er | evels and quality of discharge.

So when | was review ng that nodel when it
first canme out, there just was no concern about what it
was saying in terns of augnentation or depletion of

flows of the Tongue River. So it had an el enent of

surface discharge. Were it routed that, | don't
recal | .
Q OCkay. Thanks.
SPECI AL MASTER: | think, then, those are al

of ny questi ons.

So M. Draper, do you want, |ike, two
mnutes -- or | guess first question is: Do you have
any nore questions?

MR. DRAPER  As you assuned, Your Honor, | do
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have a few. A couple m nutes would be hel pful.
SPECI AL MASTER: Ckay. That woul d be great.
(Di scussion held off the
record.)
SPECI AL MASTER: Okay. M. Draper.
MR. DRAPER  Thank you, Your Honor.
RECROSS- EXAM NATI ON
BY MR DRAPER

Q Good norning, M. Hinckley.

A Good nor ni ng.

Q You were talking wwth the Special Master
about Table 6 on page 33 of your report, which is
Exhi bit WB.

A Ckay.

Q Now, you've asked that Table D -- or the
section of Table 6 that is | abeled D be renoved from
your exhibit; is that right?

A That's correct.

Q And so your final figures as to the effects
of the activities that you recognized in Wom ng as
affecting Montana pre-'50 rights are the ones that are
then at the bottomof Part C of your Table 6; is that
right?

A. Yeah. | would just add one small

qgualification. Those would be the inpacts to flows
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entering the state of Montana. There's still sone

Issue, as | outlined in the text, between how those
woul d rel ate to contenporaneous direct-fl ow demand

deficits in Mntana.

So I"'mwith you to the extent this is ny best
esti mate of what happened in Wom ng. Wat the inpacts
on Montana were is anmbi guous by virtue of the absence
of any seasonal differentiation.

Q So in going fromPart Dto Part C of your
Table 6 for your final conclusions for this
I nformati on, you've changed a set of negative nunbers
to a set of positive nunbers; correct?

A That's correct.

Q And a positive nunber neans a positive effect
on state line flows?

A Means a depletion, a decrease in the flows
entering the state of Mntana.

Q And to put it in nore |ayman's | anguage, that
means i nstead of your final conclusion being that
you' ve provided nore water to Montana than it deserves
under the conpact, there's actually these figures that
show that, with an opposite sign, that there was, in
your opinion, sone depletions of flows at the state
i ne?

A. | think I1'"ve been told I'"'mnot allowed to
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opi ne on what is deserved under the conpact.

Q Very good.

A But the sign of the small inpact of Wom ng
post-'50 activity has changed, in ny opinion, fromthe
smal|l negative to the small positive.

Q And in Table 6C, you've discussed the CBM
effects in the last line that show up as a negative 30

acre-feet in 2004; correct?

A Yes.
Q And that's effluent water, isn't it?
A That's discharge water. "Effluent” would be

anot her nanme for it, yeah.

Q So that has whatever water quality
degradation that occurs in the CBM process associ at ed
wthit; isn't that right?

A My understanding of that point is it's coning
out of a water treatnent plant. So, yes, to your
guestion, with the understanding that there's a | ot
goes on between it com ng out of the ground and it
going into the river.

Q Turni ng back a coupl e pages in your report,
at the bottom of page 30, you have a section | abel ed
with the nunber 4 that the Special Mister asked you
about where you say, "The BLM nodel used by Larson

I gnores a portion of the CBM associ ated groundwat er
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production in Mntana."
First of all, why should M. Larson have
I ncl uded CBM punping in Montana in his anal ysis?

A | didn't offer .4 as a criticismof
M. Larson's work; | offered it as an observation on
t he expansi veness of the BLM nodel upon which he
depended.

Q Isn'"t it true that he renoved the wells that
were already in the nodel in the state of Mntana?

A He offered a dissection of the Mntana
portion of the CBM production fromthe Wom ng portion
of the CBM production. In this case, the Mntana piece
that he was dealing with was slightly |less than the
whol e Mont ana pi ece.

Q And woul dn't you agree it was appropriate to
remove CBM punping in Montana froman anal ysis of the
ef fects of Wom ng punpi ng on the Tongue River?

A It was.

Q So this is, as you say -- as you've
clarified, this is not a criticismof M. Larson?

A No. | think this is nore a conment on the
nodel which he used. And | suppose collaterally that
woul d be a criticismof his, dependent on that nodel.
But it's certainly a very fine point.

Q But the fact he nmade that change is not a
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probl em as far as you're concerned?

A Hi s nunbers woul d have cone out in tiny ways
different had he had a nodel that included those. If
you'll recall, there was sone discussion of what the

| npact of Montana depletions were on Wom ng and how
that's calculated in terns of how the substraction was
made. Dr. Schreuder went through that.

So, again, we're talking sone very fine
points. But it would have made a snall nuneri cal
difference to M. Larson's use of the nodel had it
I ncl uded t hese.

Q And you have not made an anal ysis of any such
di fference?

A | have not.

Q Now, you in your references to return flows
and the different nethodol ogi es used by you and
M. Book with regard to the rapidity of returns to the
stream you discussed the testinony of M. Miggli --
isn't that right? -- where he had done an ad hoc test
with his diversion?

A Yeah. | think we all heard that tale. And
It was relevant to the question the Special Master
asked ne, and that's where that cane in.

Q And isn't it very possible that increases

that he saw in flow was sinply discharge of bank
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storage?

A You woul d have to go back and see the details
as he presented them | don't know.

Q If it were just a release of bank storage,

that woul dn't say anything about return flows from
wat er applied to crops, would it?

A Well, it would in the sense that the bank is
the aquifer in which the crops are being watered. So
one could use the rel ease of bank storage as a way to
get at local transitivities, for exanple. So the two
are not unrel ated.

Q But they're certainly not necessarily
connect ed?

A "They" being the return flow fromthe
irrigated fields and the bank storage?

Q Yes.

A Yes, they are related. That bank, whatever
you want to call the bank, is part of the materi al
t hrough which those return fl ows have to pass.

Q So your point was if it was bank storage,
that that had sone inplication for the rapidity of the
return flows of fields that were at sone ot her
| ocati ons?

A. | ' m suggesting that bank storage could

provi de one sone information that would be relevant to
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the issue of the transitivity of the aquifer. But
whet her there was any bank storage involved in that
experinment or not, | certainly don't recall himsaying
anyt hi ng about the stage of the river. One m ght be
able to back that out of the records know ng the dates
or sonet hi ng.

SPECI AL MASTER:. M. Draper, before you go on
to anot her question, just so |'"msure | understood the
| ast exchange, could you just explain what bank storage
| S?

THE WTNESS: Sure. The -- as the stage of a
river -- which neans the elevation of water surface --
as it rises, thenit's able to push water out into its
banks. So in a sense there's a groundwater reservoir
that goes along the river. And as the river |evel
drops, that water is going to, you know, relax back
into the stream

So bank storage, it can be a large issue in a
river where the stage is changing dramatically. And
the adjacent aquifer is quite perneable and quite
| arge. You can store a fair anount of water off to the
sides, if you wll. And as the water drops back down,
It wll drainin. So it goes back and forth, in and
out of bank storage with the stage of river.

SPECI AL MASTER: Ckay. Thank you.
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BY MR DRAPER:

Q M. Hinckley, the Master queried you about
t he people that you had spoken to at the water quality
departnment with regard the degree of infiltration from
CBM correct?

A Yes.

Q I'"d like to show you again the Exhibit M64
that we discussed briefly yesterday.

MR. KASTE: | think this is outside the scope
of your exam nation to which he is supposed to be
responding. If we're going to go back through all the
junk we went through yesterday on cross-exam nati on,
we're never going to get done here.

SPECI AL MASTER: So there hasn't actually
been a question yet. And I'lIl confess, | forgot
exactly what the exhibit discusses. So...

MR. DRAPER Let ne just address that.

SPECI AL MASTER: Let's just hear the
guestion, and I'll permt at |east one.

BY MR DRAPER

Q So the Special Master asked you about the
peopl e you contacted at the WDEQ with respect to the
part of your report on infiltration of CBMreturns;
isn't that right?

A. That's correct.

Bray Reporting - (406) 670-9533




© 00 N o O b~ w NP

N DN DN N DD P P P PPk
g b~ W N B O © 00 N OO OB~ w N +» O

Page 5914

BERN HI NCKLEY - Decenber 4, 2013
Recr oss- Exam nation by M. Draper

Q Okay. And he al so queried you with respect
to the existence of studies of that infiltration,
didn't he?

A He di d.

Q And | ooki ng at Mb64, which we identified
yesterday on the record, if you turn to page 6-22, this
federally sponsored study, just below the mddle of the
page bel ow those bullets, actually reports on such a
study, doesn't it?

A You want nme to read this page?

Q That particul ar paragraph, yes, please.

SPECI AL MASTER:  Yeah, because | know
M. Kaste is going to object right now

You know, al though |I'm actually fascinated by
what's inside of that, at the nonment | don't think the
foundati on has been laid. | don't think we're likely
to do it. So the docunent is not going to come in.

| certainly think you can ask hi m whet her or
not he's aware, you know, whether -- | think you can
ask him for exanple, whether or not he contacted other
organi zations. | think you could ask, you know, what
type of research he actually did to try to find out the
Information. But | don't think we can get this
docunent into the evidence by asking himdirect

guestions about it.
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MR. DRAPER Well, it's sinply a
cross-exam nati on exhi bit, Your Honor, addressing the
care with which the witness investigated the
I nformation available to support his claimthat there
were | arge anobunts of infiltration.

MR. KASTE: And | think this was asked and
answered yesterday. W're replow ng the sane ground
her e.

SPECI AL MASTER: And, again, what | want to
try to avoid is testinony about the contents of this
docunent itself. And so |'mperfectly happy to have a
couple of questions, 'cause | don't think it's going to
take very long, about what M. Hi nckley's investigation
was. But, unfortunately, we can't go into the details
of this docunent.

MR. DRAPER.  Ckay. Thank you very nuch, Your
Honor. | will keep that in m nd.

BY MR DRAPER

Q M. Hi nckley, this indicates that there was
sone federal investigation that went into a handbook
that was prepared for the federal governnent; isn't
that right?

A. | have no idea. |s there sonething that
| eads you to that concl usion?

Q Just the front cover.
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A You want me to read what it says?

Q No, thank you. M question is: You did not
do a search that located this study; isn't that right?

A That's correct.

Q And this study did include materials
specifically relevant to the geographical area that
we're tal king about here; is that right?

A. Did it? | don't knowthat. |If you'd Iike ne
to read sonmething init, | could do so.

Q No, | don't think that's necessary.

MR DRAPER | think that's all the questions
"1l need to ask himon that, Your Honor.

SPECI AL MASTER: Ckay. Thank you,
M. Draper.
BY MR DRAPER

Q Anot her area you di scussed with the Speci al
Master was the fact that there had been conversion, to
a certain extent at any rate, to sprinkler systens from
gravity-flood irrigation in the Tongue River Basin in
Mont ana; correct?

A Yes.

Q And that to the extent that that had taken
place, it was a justification for assum ng nore rapid
returns to the streamfromirrigation; is that right?

A Yeah, |1'd characterize it as that having nore
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rapid returns produces a simlar hydrol ogic effect as
an explicit accommpdati on of the change in efficiency.
Q And doesn't that rest upon the assunption

that you have, in effect, reduced the diversions in

Mont ana?
A Yes. Efficiency defined as the difference
between the ratio of diversions to crop needs. |I'm

assum ng as efficiency goes up, crop needs stay the
sane, diversion goes down, just fromthe al gebra.

Q First of all, as a fornal matter, the water
ri ght has not been reduced in terns of what's possible
and legal to divert; correct?

A | think that is correct.

Q And as long as the -- | think we heard from
the Master and the Court on this. As long as the
di versi on anmount is not exceeded, that conversion can
be made; correct?

A As far as | know. | don't mean to interpret
Mont ana water |aw, but that seens sensible. And I
don't believe |'ve represented the water rights have
been changed to accommodate the changi ng efficiencies.

Q And whet her the conversion to sprinklers
results in |less diversions is not sonething you know as
a general matter; isn't that right?

A Reduced relative to previous diversions or
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relative to water rights?

Q Rel ative to previous diversions.

A | have made no study of that. That certainly
woul d be our expectation and one of the reasons that a
farmer would convert to a sprinkler.

Q But the anount of return flows and,
therefore, their timng would not necessarily change
because of that, would it?

A. Ch, | think the timng and volunme of return
flows will change as a result of converting from
gravity to sprinkler, yes.

Q But to the extent that water is actually
diverted, it wll necessarily either be used by the
crop or returned to the stream isn't that right?

A Yes.

Q Ckay.

MR. DRAPER If | could have just one second,
Your Honor.

SPECI AL MASTER:  You certainly may,
M. Draper.

MR. DRAPER  That will do it. Thank you very
much, Your Honor.

SPECI AL MASTER: Ckay. Thank you.

M. Kaste.
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REDI RECT EXAM NATI ON
BY MR KASTE:

Q "Il be brief. First of all, with regard to
the study you were just tal king about with M. Draper,
did M. Larson cite that study in his report?

A Not that |'m aware of.

Q Huh, okay. Now, this is the thing | got
right. Let's look at Figure 5a. Now, you were
actually talking with the Special Master about this in
the course of the narrative portion of your report.
And | think it was very confusing when you tal ked about
the historic reservoir releases, and | think the way
your testinony canme across is that your figures here
I ncl ude both the rel eases from storage and the direct
flow And | want to clear that up.

When we | ook at these figures, do they
i nclude in that May 1-through- Septenber 30th period
just the releases fromstorage, or do they include
rel eases fromstorage and direct-flow diversions, in a
sense dropping the reservoir nore than one woul d
anti ci pat e?

A Well, your question is correct. | may have
made a bit of a hash of that. There are several things
going on here. The figures are, as |abel ed, Tongue

Ri ver Reservoir nodeled nonthly contents. So what the
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figure reflects is the change in the volune of the
vessel .

Q And is the sane true for the piece of text
you were discussing with the Special Mster when you
t al ked about historic releases from storage?

A So the piece of text is found at the top of
page 11, end of the first paragraph. The sentence
reads, "These results indicate that the reservoir would
have been entirely drained in 2004, 2005, 2006 had a
175 CFS wi nter bypass been coupled with historical
rel eases of storage."

The statenent is correct as witten. And the
di scussion we had, I'mafraid | was addressing a
rel ated i ssue of how we handl ed the nodel over the
irrigation period. And the point | was trying to nake
was that we no | onger adjusted the rate of storage
after May 1, as previous to that we had set it at 75 or
50 or 175 CFS dependi ng on the scenari o.

Once we hit May 1 we had no way of
di stingui shing rel eases for the downstream seni or
rights represented by the stock rights, but rather we
recogni ze the possibility that rel eases -- or bypasses
of natural flow m ght have been nmade in response to
downstreamirrigati on denands which we didn't have any

way to quantify.
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So ny point was that starting May 1, we |et
the historical operations of the reservoir rule rather
than holding it to the constraints that we had i nposed
on it from Cctober to the end of April.

So, again, | didn't say that very well the
first time through. But the point is that we no | onger
constrai ned how the reservoir was operated relative to
Its historical operation starting May 1. So bypasses
were nmade as bypasses historically were made. Rel eases
were made as rel eases historically were nmade.

Q And what you're | ooking at during the period
of irrigation season, both in the text and your
figures, is the change in the storage contents of the
reservoir, and that gets you to your starting point for
the next winter season to which you then apply that,
dependi ng on which figure we | ook at, the
particul ari zed bypass to see what effect that woul d
have on the changing content; right?

A That's correct.

MR. KASTE: D d that nmake sense to you? Do
you under st and?

SPECI AL MASTER: It makes sense to ne. But
now |''mactually confused as to why you thought | was
conf used.

MR. KASTE: 'Cause | amcertain that he said
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on the stand that those nunbers on the downsl ope, as
wat er is com ng out, included both the storage and
direct flow, which would lead to a dramatic drop in the
graph which is unwarranted. And | hoped that -- or |

t hought that that was confusing when | heard it. And
It sounded conpl etely backwards of the way | thought it
was.

And | just want to nake sure that that is
clear, that those charts are reflective of change in
storage contents, and then that that change is |imted
to over the course of the winter season, the bypasses
that he nodel ed, and the irrigation season the actual
change in content.

SPECI AL MASTER: Let nme see if | can
understand then. When you tal k about the historical
rel eases of storage fromthe reservoir, in the sentence
on page 11, what you're tal king about is -- for
exanple, in a given nonth, if you have the reservoir
| evel drop fromX feet to Y feet, the anmount of storage
t hat woul d have been in that slice of the reservoir is
what you nean by the historical rel ease?

THE WTNESS: Yes. The word "rel ease" and
"bypass" and "outflow' tend to get confused. So
outflowis all the water that cones out the bottom of

the reservoir; release to be that portion of the
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outfl ow that canme from decreasing the storage; and then
bypass being the portion of the outflow that cane
t hrough the reservoir from up above.

SPECI AL MASTER: Ri ght.

THE WTNESS: What |'ve done is tried to
honor the historical immnution and contents of the
reservoir for each summer nonth.

SPECI AL MASTER: But let ne put it
differently. If you -- there's two different
nunmbers -- and, again, | do think it's useful to nmake
sure we're tal king about exactly the right nunbers.

One nunber is the actual releases fromthe
reservoir which you could neasure from you know, the
gauge. The second woul d be | ooking at what the change
in elevation of the reservoir is and what that neans
about how much water -- how nuch less water is actually
stored in the reservoir now than was | ast nonth.

What | understand you're saying is that when
you refer to the historical releases of storage, what
you' re tal king about is the latter figure rather than
the former?

THE WTNESS: Now I'm | ost between your
former and -- one nore tine.

MR. KASTE: The answer is yes, Bern. Just

yes. | think you can figure this out if you | ook at
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the | abel on your figures which tal ks about nodel ed
nont hly contents.
BY MR KASTE:

Q Is that a fair way to hone in on this as to
what you're descri bing?

A Right. | think these are correctly |abeled
that we honored the historical change in contents.

SPECI AL MASTER: Ckay. So this is -- again,
this is helpful to see whether or not it is ultimtely
rel evant.

MR. KASTE: See why | thought it was
conf usi ng?

SPECI AL MASTER: Yeah. But on this
particul ar point, one of the reasons | went into it is
because it didn't specifically refer to the table here.
So, again, when you say historical release of storage,
you' re tal king about the change in the contents of the
reservoir, not sinply the total anmount of water flow ng
out the northern end of the reservoir?

THE WTNESS: That's right.

SPECI AL MASTER: Ckay. Gkay. And, again,
what you're saying here is that if you use the 175-CFS
W nter bypass for that October 1-to-April 30 neasure
and then you use the historical releases of storage,

then the reservoir goes dry in those years.
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THE W TNESS:. Yes. The point of the
sentence, beyond the nunerics, was sinply that the
175- CFS nomi nal w nter bypass requirenment could not
have been net in these years. Cbviously, it was not
met in these years, denonstrating to us that it is, in
fact, a sonmewhat discretionary aspect of reservoir
managenent .

SPECI AL MASTER: Right. And when you say
dry, you nean even the Northern Cheyenne Tribe's water
woul d di sappear in those years?

THE WTNESS: Yeah. There was no distinction
here between the tribes, and | think 5c should show
that as the 175-CFS bypass hits rock bottom

SPECI AL MASTER: Understood. GCkay. Thanks.
BY MR KASTE:

Q All right. One nore thing. [1'd like you to
| ook at page 32 of your report. Now, you explained to
all of us why it nakes sense to elimnate -- |I'm
calling it the D portion of the information conveyed on
page 33 -- in light of the timng of those inport
returns from Kearney Lake. And so you have a positive
nunber down at the bottomof C, right?

A Correct.

Q So what I'd like to do is have you | ook at

t he second-to-last paragraph, the one preceding the
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| ast paragraph that you said should be renoved as well.
And it says -- I'll read it naybe, 'cause | can go
slower. "At such small flows" -- is that a reference
back to your Table C?

A Yes, it is, and the CFS equival ents that
| mredi ately precede the paragraph you're | ooking at.

Q So as you're tal king about Table 6¢, | guess
Is the right way to describe it, then your report says,
"The practical benefit to a pre-1950 appropriation in
Montana, if a call for priority regulation were to have
t aken pl ace, cannot be determ ned w thout investigation
of the specifics of such a call; e.g., date, location,
conveyance | osses, travel tine, et cetera.”

Did | read that right?

A Yes.

Q And is that true? |Is the fact that we have
these little nunbers here at the end of the day, does
that really nmean anything in terns of know ng that
sonebody sonewhere in Montana got injured by these few
m nor activities in Wom ng? Have we nade that
connection?

A No. | think the closest we've cone is to say
here are depletions to state line flows during the
irrigation season, May 1 to Septenber 30th. So there's

no nore connection to specific activities in Mntana
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t han that.

Q And t hese val ues that you have in Table 6C
carry through the problem and | think M. Fritz
identified with M. Book's report, was that they're
annual val ues, except to the extent you've reduced
evaporation for the irrigation season; is that right?

A Yeah, but | think with ny adjustnents these
are seasonal val ues.

Q They're not tied to the particul arized cal
dates, are they?

A No.

Q So these nunbers are wong? As a matter of
fact, they're wong?

MR. DRAPER  Your Honor, M. Kaste has been
asking a series of very |eading questions here where
the witness is just called upon to answer yes or no to
his long soliloquies, and | object to that formof the
guesti on.

BY MR KASTE:

Q "1l change ny questions from "These nunbers
are wong, aren't they?" to "Are these nunbers w ong?"

A The statenent | presented to address that is
the | ast paragraph above the conversion CFS, the Book
estimates included in Table 6, 6C with the

understanding that they're likely overstated. So it
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seenms to nme unlikely that there would be an exact
correspondence between these seasonal totals and a
direct-flow demand deficit in Montana. And certainly
that difference is going to be in the direction of

t hese being too | arge.

Q M. Draper used the phrase with you in
di scussing the results on Table 6C as this is your best
estimate of what depletions occurred from Wom ng, got
down to Montana. And we've heard a | ot of different
nunbers in this case.

Do you have confidence in any of themthat
they reflect the reality of the situation?

A Well, any of us could refine these nunbers
endl essly. So there's an error bound on any of these.
And there are |l arge assunptions and neasurenent errors
of various sizes associated with these nunbers. So all
| can tell you is -- we know they're wong because
I"'m-- I"mdoing ny best to field. The real nunbers
are alnost certainly different fromthe specific
nunbers.

Q As per usual, | didn't understand nost of
what you said. Was the answer to my question no?

A. Tell me the question again.

Q Do you have confidence in any of the nunbers

you' ve heard during the course of this case that
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represent the reality of the situation?
A They don't precisely represent the reality of
t he situation.

MR. KASTE: | don't have any further
guesti ons.

SPECI AL MASTER. Ckay. M. Hinckley, you are
free to step down fromthe stand. And it |ooks |ike
your normal seat is still over there.

So, M. Kaste.

MR. KASTE: Yes, sir.

SPECI AL MASTER: Does the defense rest at
this point?

MR. KASTE: The defense rests.

SPECI AL MASTER. Ckay. Thank you. So what |
woul d suggest is we take a break and then cone back.

As | say, any closing argunent that either side would
| i ke to make woul d be welcone at that point. And it

| ooks to me as if we'll have enough tine, certainly
this afternoon -- and I'Il make sure we do -- to talk
about the next steps.

So, again, thank you very nmuch. And we wll
be back in -- we can even take a 15-m nute break right
NOW.

(Recess taken 11:11 to 11:29
a.m, Decenber 4, 2013)
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SPECI AL MASTER: Everybody can be seat ed.

MR. KASTE: You asked M. Hinckley a
guestion --

SPECI AL MASTER: Ch, that's correct.

MR. KASTE: -- to follow up on a break, and
he did. So with everybody's perm ssion, M. Hinckley
can report to you how val ues of direct discharges are
recorded on the DEQ records.

SPECI AL MASTER: Ckay. | appreciate that.
Thank you, | was going to ask you later. So |I'mgl ad
you' ve gotten to it.

THE WTNESS: Ckay. The short answer, |
call ed back to the office and brought up the actual
spreadsheet. So the spreadsheet we received fromthe
Wom ng Departnent of Environnental Quality, which was
provided in the relied-upon docunents submtted with ny
expert report, was entitled "Tongue CBM Direct
Di scharge Qutfalls.xls."

The units that were reported to us fromthe
DEQ dat abase was in M&, mllion gallons a day. And we
converted those to CFS for the Figure 11 and then on
into acre-feet for the table.

SPECI AL MASTER: So it does sort of raise the
guestion | guess | asked earlier, which is how | sort

of got into this to begin with -- | actually checked
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the cal cul ations, and they were correct -- if you
assune that, in fact, you turn this thing on and it
just spews the stuff out 24 hours a day for that period
of tinme.

THE WTNESS: So we started with an average
MED for the nonth, is what was reported to us as
reported by the operator DEQ W don't know whet her
that actually happened as | envisioned it: hit the
switch, run steady, or all happened on one day. But we
ran the average over the nonth and we nade the unit
conversion fromthere.

SPECI AL MASTER: Ckay. Thank you.

So we've cone to the end of this portion of
the proceedings. And as | nentioned yesterday and as
we'll discuss later, there will be another opportunity,
obviously, to argue this case in detail in the
posttrial briefs. And we've had a | ot of evidence.

And we've had a |ot of evidence on a lot of different

I ssues. So | don't expect that, you know, in the next,
say, hour of the proceedings, that we're going to be
able to cover everything.

But | do believe that closing argunents are
traditional. They are -- actually, | think there's a
good reason for it. [It's an opportunity for you to

basically summari ze things when things are fresh in
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sonebody's nenory. And I will start going back over
the record before |I actually get the posttrial briefs.

And so this is also an opportunity to, if
there are particular things to point out that you think
| should be | ooking at, this is an opportunity to do
t hat al so.

So these don't need to be |ong, because,
again, you're going to have another opportunity. But |
just want to nake sure that both sides did have an
opportunity to sunmmari ze things at this stage. And in
addition to that, if there are particular things you'd
| i ke point out to nme that you think | really should
focus on, then, you know, |'d be happy to take that
gui dance at this particul ar stage.

So, M. Draper, | assune, by the way, that
Nort h Dakota does not plan to present any type of
cl osi ng argunent ?

M5. VERLEGER We do not plan a closing
ar gunent .

SPECI AL MASTER: Ckay. Thank you.

So, M. Draper.

MR. DRAPER  Your Honor, we will, as |
mentioned earlier, present a short closing argunent.
There is, as you say, quite a bit of material in the

record at this point, and I think it will benefit from
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the briefing and perhaps argunment once you' ve had that,

briefed with care by the parties. But we will present
a short closing at this time. And M. Wechsler wll do
t hat .

SPECI AL MASTER: Ckay. Thank you.
CLOSI NG STATEMENT

MR. VWECHSLER: Thank you, Your Honor. And we
weren't anticipating closing argunent. So, |ike
Presi dent Lincoln, who you referenced, we haven't had
tine to do a very short closing argunent, but 1'll do
ny best to be brief. And I'mgoing to focus really on
the evidence in the case, which | think nmakes a
conpelling case that there were violations by Wom ng
of the Yell owstone Ri ver Conpact.

So I'll start with what we consider to be the
main el ements of the claim And that is, as you have
described it, sufficient notice was provided to Wom ng
t hat Montana had pre-conpact rights that were going
unsatisfied and that at that tine, there was
post - conpact uses in Woni ng.

So starting with the notice issue, nowin
previous rulings you' ve held that '04 and ' 06 were
not -- were years where notice was no | onger an issue.
So I'Il start with 1981.

And we know that prior to this, the trial,
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Wom ng had strenuously argued, in fact presented
evidence in two different notions, indicating that
there was no call prior to 2004.

After the close of discovery, after the
expert reports had been submtted by Mntana, we were
t hen provi ded the docunents that ultimtely becane
Exhi bit 136, which were the notes fromthe discussions
between M. Fritz and M. Christopulos. And | think
t hose very clearly show that there were conversations,
a series of conversations between M. Fritz and
M. Christopulos, which M. Fritz testified to, that
there was a call nmade in that year, 1981.

Now, at that tinme Montana was told, no, we're
not going to honor that call. And that, since 1981, is
a position that Wom ng has nai nt ai ned.

It's also inportant to note that, despite
Womng's claimthat a call, a verbal call, would
generate a nountain of paper, including interoffice
menor anduns, letters to the governor, correspondence
anongst the states, in fact, the only piece of paper
that we have that indicates there was a call in 1981
are those notes that were produced after discovery.

| think it's also telling that the -- in
1981, there was no reference in the annual conpact

neeting of that call whatsoever. |In fact, we don't see
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a reference until 1982. And M. My testified the
reason we do see that in 1982 is because he
specifically made a point of raising that issue.

Movi ng through the '80s, we did see an
exchange of letters between the governors, under which
| think Womng quite clearly said that the only
all ocation under the conpact is Article V.C,
essentially, we're not recogni zed under the pre-conpact
protection for Montana. And, again, that is a position
t hat Wom ng has maintai ned throughout this tinme and,
in fact, up until the point of this |awsuit, we | earned
fromM. Tyrrell and others.

Moving to 1987 to 1989, we saw t hat
t hroughout this period in the 1980s, Montana nmade
significant efforts to attenpt to devel op a net hodol ogy
for adm nistering the conpact. And M. My testified,
who was the only one that has testified that was
I nvolved in those efforts, that the reason for that was
Mont ana was concerned that it wasn't getting its share
of water, including its pre-1950 share of water.

And we saw that in a very early neno. |
believe it was 1982 that M. My sent to M. Fritz
saying, yes, there is a basis for calling Montana's --
maki ng a call for Montana's pre-1950 rights. That

conti nued t hroughout the '80s, again, unsuccessfully,
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| argely because Woning was unwilling to recognize
protection from Mntana's pre-1950 rights.

You then get to the '87, '88, '89 period
where M. My, again, clearly testified that he
I nformed Womi ng officials that Montana was short of
water, that there were pre-1950 rights not being
satisfied in Montana, and that Wom ng had to take sone
action in order to make sure that water got to Montana.

Again, those were ignored by Wom ng. W
know t hat those happened in '87, '88, and '89, as
M. My testified, because they were very water short
years, and al so because by 1989, there was a docunent
about the history of the conpact that M. My testified
that he wote that -- that at the end of the period
that he had been nmaking a series of notifications to
Wom ng. And, ultimately, he got so frustrated that he
had to step away fromthe Yell owstone Ri ver Conpact
for, essentially,i a period of alnobst ten years. And
he didn't get involved again until 2000.

Wi ch takes ne to the next period of notice.
So now noving into the early drought years of the
2000s, both M. My and M. Stults testified that they
received a series of comunications with water users,
i ncluding M. Hayes, M. Miggli, and others, and

they -- that pronpted themto have discussions with
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Wom ng. And we have seen docunents in the record that
refl ect those discussions with the irrigators.

Again, M. My and M. Stults clearly
I ndi cated that they informed Wonm ng that they were --
t hat Montana was short of water to satisfy its pre-1950
rights and that they were expecting nore water to be
comng fromWom ng and that they both testified that
they very clearly nade those comuni cati ons and t hat
t hey believed those comruni cati ons were understood by
the Wom ng officials.

So what does Wom ng say? Well, essentially
what we heard fromthe testinony of Wom ng
officials -- and it sort of has evolved over this case.
But what we heard from M. Whitaker, M. Fassett, and
Ms. Lowy, and those three in particular, was, yes,
it's true Montana told us there were shortages in
Montana; they did tell us they were short of water;
they did tell us there were pre-1950 rights not being
satisfied in Montana, and that included the Tongue
Ri ver Reservoir and the T & Y Canal, which they were
aware were pre-1950 rights.

So by the end of the trial, the Wom ng
posi ti on had norphed essentially into, well, you didn't
make the right kind of call; you didn't ask for the
right thing; while you may have told us that you had
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pre-1950 rights that were short, you al so needed to
tell us, in a particular form that we needed to
curtail certain rights in Wom ng.

So it begs the question of, well, what's the
ri ght standard? Wat do we neasure a call or notice
by?

Now, prior to the trial, you did provide sone
gui dance on that. And ny reading of those rulings is
that the notice sinply needed to i nform Womn ng that
t he Montana pre-1950 rights were unsatisfied, that that
notice did not need to take a particular form be in
witing, be nade from any particul ar person.

We al so have other sources that we can | ook
to to see what m ght be the standard by which we're
measuring. One would be the conpact. W know the
conpact was silent on the call or notification
guestion. And so the second |l ogical place is to | ook
to the Yell owstone River Conpact Comm ssion.

Now, in 1982, when M. My raised this issue,
in fact, they identified what ought to be done. And
this is fromJ32, and it's a quote:

"Mont ana voiced its concern that during
| ow-fl ow years, Wom ng needs to regulate its post-1950
wat er rights nore carefully so that Montana can use its

pre-1950 water. Montana, in turn, must notify Wom ng
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that it is not able to obtain its pre-'50 water."

So there was only notification, not you have
to curtail specific rights, not that it has to be in
witing or any of these things.

We can also look to the testinony of the
wat er commi ssioners from Wom ng as to what do they
consider to be a call? W heard from M. Boyd,

M. LoGuidice, M. Knapp, and M. Schroeder. And
universally, they all testified that a call occurs when
a seni or downstream user gives notice that he is short
of water. Now, even by the testinmony of Wom ng

Wi tnesses in this case, that was done in those years,

I n 1987 through 1989, the early 2000s.

Ckay. So noving to the next elenent, which
Is Montana's pre-1950 rights were unsatisfied. | first
want to point out that the systemin Montana is not a
conplicated one. This is not extremely conpl ex
pl unbi ng that you have in Mntana. You have the Tongue
River. At the very top of the Tongue, neaning the
south end upstreamin Mntana, right basically at the
state line, you ve got a reservoir, which is one of the
prom nent features. You then have the Tongue River
continuing down. At the very bottomis the T &Y
irrigation canal, which is a |arge pre-1950 ri ght,

second ol dest on the river in Mntana, and al so the
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| argest direct-flow right in Mntana.

And there are very few tributaries, and those
tributaries rarely have water. And |I'm not aware that
there is really any irrigation going on in those. And,
in fact, we didn't hear about any irrigation occurring
in any tributary in Mntana.

So the pre-1950 shortages in Montana can be
divided into both storage and then direct flow. So
| ooking first at storage, the Tongue Ri ver Reservoir
was built in 1938. It filled by the m d-1940s. As
Dr. Littlefield testified, the drafters of the conpact
were aware of the Tongue Ri ver Reservoir when they
entered into the conpact.

Under Montana | aw and practice, as testified
to by M. Smth and others, the right was fully
perfected at the tine they built the reservoir, filled
the reservoir, and then just offered that water for
sal e, which was done in 1937, and filled sonetine, as I
said, in the 1940s. And that, then, is the neasure of
the water right up to the full yield of that reservoir.

Montana's law is not unusual. M. Tyrrell
testified that in Womng, a storage right is fully
perfected when a reservoir is built. And so where --
in this instance, Wom ng bears the burden of show ng

that Montana's treatnment of water rights is not
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consistent with the doctrine of appropriation, which
wll be difficult for themto show given they do the
sane thing in Montana. So the pre-1950 use --

SPECI AL MASTER: Did you nean Wom ng?

MR. WECHSLER: Womng, | did. Thank you.

The pre-1950 use, then, is the full annual
yield, the capacity prior to the conpact.

It's uncontested that the Tongue River
Reservoir did not fill in the years at issue, 2001, '2,
"4, and '6, at least the years at issue for danmges
pur poses.

Now, Wom ng has concocted an argunent having
to do with 32,000 because that was the original nunber
of contracts that were sold. But as we have seen from
the Tongue River Water Users' Association and the
docunents that what the users contracted for was to
purchase all of the water fromthe reservoir up to the
firmannual yield of that reservoir. And at that tine,
t hat was considered to be 32,000 acre-feet.

The -- noving then to the shortages of direct
flowrights in Montana, Montana's flow rights are
separate and distinct fromthe Tongue Ri ver Reservoir.
And so it's not fair in the way that Wom ng has
attenpted to characterize it as saying, well, don't

worry about the direct flow because you' ve got the
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reservoir; both of themwere short, and they shoul dn't
be equated as the sane. There are 77 pre-1950
direct-flow water rights in Montana. Again, as |
mentioned the largest is at the bottom

Now, Montana created a denmand nodel
essentially to be able to aid in determning when is it
that Montana is short? Wen those 77 pre-1950 wat er
rights are not satisfied. And we very nuch stand by
that nodel. And we believe that it was conservative.

It shows that in all but three years since
1961, there was insufficient flowto satisfy the
direct-flow pre-1950 rights in Montana. Wom ng has
essentially focused much of their case having to do
with the direct-flow rights on that denmand nodel .
That's really been their target. Many of their
argunents about return flows and cont enporaneous demand
are ainmed at that demand nodel. As | said, we
certainly stand by that. The results can be seen in
Table 5 of Exhibit M.

But it's not necessary for the purposes of
2001, 2002, 2004, and 2006 to rely on the demand nodel,
because in this case, we have had witness after w tness
from Montana cone up to the stand and indicate that in
t hose years, the only two rights that were receiving

wat er were the Nance right and part of the T & Y, not
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even all of the T & Y; and the remainder of the
pre-1950 rights -- and, again, we heard from sonmewhere
around ten Montana irrigators -- the remai nder of them
were required to use stored water.

So it really cannot seriously be argued that
there was sufficient flow entering the state to satisfy
Montana's pre-1950 rights. There were tines, we've
seen in the record, that the water at the state line
got to as lowas 11 CFS, | believe, which I think we
can all agree would not even satisfy the T & Y right.
And that's setting aside the other 75 pre-1950 rights
I n Mont ana.

Now, the next thing to recognize is that

during those years that damages were cal cul at ed,
Mont ana was short essentially the whole year. Now,
there were tinmes in the winter where Mntana was not
storing, having to do with the 45,000 |evel. But other
than that, the reservoir did not store in the spring
fill period, which is the historic fill period for it,
the neasure of its water right. And continuing after
that, the direct-flow rights were not satisfied. And
so throughout that entire period, Mntana was short of
wat er .

We've al so heard fromthe Montana irrigators

and officials that this caused significant harmin
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Montana. There were irrigators that had to shut down
irrigation. They had to irrigate | ess acreage. They
were |l ess productive with the acres that they did
irrigate. They had to sell cattle. They had to
acquire hay and other feed from other sources, all of
whi ch caused significant harmand financial hardship
for many of the water users in Mntana.

And, in fact, it hit themfromtwo ways. On
the one hand they had |less direct flow, and on the
ot her hand they al so were reduced in the anmount of
storage they had available. And so they got as | ow as
| ess than 50 percent of what their normal storage right
was. And so that was very difficult for the state of
Mont ana.

Turning, then, to the post-1950 use in
Wonming. |It's uncontroverted that there are a nunber
of post-1950 reservoirs in Wonng, and it's al so
unconverted that Wom ng stored water in those
post-1950 reservoirs in 2001, '2, '4, and '®6.

In Wom ng, you can't access the reservoirs
until the spring. And we heard fromthe water
comm ssioners that it is routine to readjust the
storage at the end of the filling season to nmake sure
the senior right gets its full share of water.

Now, that's all that Montana asked. But
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despite the fact that Wom ng did not rel ease any of
the storage water until |ate June in those years -- in
other words, it was still in the reservoirs -- it did
not honor Montana' s request.

Turning, then, to the post-'50 irrigation in
Wom ng, despite its clainms that Wom ng has incredibly
tight records, it had no neasuring devices on the main
stem of the Tongue or on Prairie Dog Creek and,
therefore, had no idea -- no way of determ ni ng how
much wat er was bei ng used.

Wom ng never regulated the | ower part of the
mai n stem of the Tongue, and only once did they
regul ate the Tongue at all in 2006. That was on an
upper portion. They never regul ated Col unbus Creek,
Fivem|le Creek, Prairie Dog Creek, or the |ower part of
Bi g Goose Creek below the Alliance Ditch.

Most of the Wom ng witnesses testified that
when there's no regul ati on, Wom ng users take all
avail able water up to their full appropriations,
including in those years '01, '02, '04, and '6. The
irrigation season ends in Septenber; it begins in Muy.
And, again, we had nultiple Wom ng w tnesses cone up
here and say that, in fact, during those years, '01,
02, '04, '06, they were irrigating throughout the

season. It's undisputed -- ny reading of M. Fritz's
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report, it's undisputed that there was post-1950
irrigation use in Womng in the years at issue.

Turning then to CBM which is the | ast
post - 1950 i npact in Wom ng, there's no dispute between
t he experts, M. Larson and M. Schretder, that there
I's a hydrol ogi c connection between the CBM produced
wat er and the surface flows. M. Larson utilized a
BLM creat ed nodel, which was developed in order to
address CBM inpacts in the Powder River Basin,

i ncl udi ng the Tongue River Basin.

Wom ng woul d have you believe that that BLM
Is totally inappropriate, conpletely not for the
purposes that it was used in this case. But based on
M. Larson's extensive experience, including interstate
proceedi ngs and i ncl udi ng devel opi ng MODFLOW which is
t he met hodol ogy that actually went into the BLM nodel,
M. Larson determned that it was appropriate for the
use in this case.

Now, boiling everything down between the two
experts, | think the main issue between the experts is
the anmount of infiltration that cones fromthe produced
wat er and the i npoundnents.

That's kind of a squirrely issue, as we found
out today. There was only one witness that cane up to

the stand that actually has studied that issue and
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| ooked at that issue. That w tness was called by
Wom ng. That was M. Wheat on.

Now, M. Wheaton testified there was al nost
no infiltration to the regional groundwater aquifer
fromthe CBM produced water.

Turning then briefly to Wom ng' s def enses,
the first one that they had raised, | believe in their
pretrial brief and el sewhere, was the interstate
remedi es question. Essentially, their argunment was,
well, there's post-1950 users in Montana that were
getting the direct-flow water.

We heard from each of the water commi ssioners
t hat was appointed in Montana in those years,

M. Kepper, M. Gephart, M. Fjell. And each one of
them was consistent. Those comm ssioners testified

t hat they measured every diversion in Montana. They
were on the river every day. They nade sure that only
those rights that were entitled to rights received

wat er .

Contrary to Womng's pretrial position,

t hose water comm ssioners testified that they regul at ed
all water use, including direct flow. They also
accounted for storage and direct flow separately.

In the end, there really is zero evidence

that there was any post-1950 user in Montana that
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received direct-flow water out of priority. Really the
i npression that | think all that evidence gave was that
It was a very effective systemin Mntana.

It's al so not particularly surprising, given
that the water users who were in Mntana testified that
they were aware of their water use, their water rights,
their neighbors' use and rights, the storage rights,
because they are all taken fromthe sanme source. And
as | nentioned, the only two rights receiving water in
t hose particular years, direct-flow water, '01, '02,
'04, '06, after the spring runoff, were M. Nance and
part of the T &Y.

The next defense that Wom ng has attenpted
to focus on is the issue of waste. And this has cone
in two forns. One, they say that the winter flows
t hrough the reservoir, as they like to call them
f oregone storage opportunities, are waste. And the
second is that there was waste fromthe direct-fl ow
users.

| think there's no evidence of either one of
those. It is noteworthy that Wom ng bears the burden
of establishing waste and al so, as | said, of
establishing that Montana's practices were not
consistent with the doctrine of appropriation.

Now, turning to the waste in the reservoir,
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there were two experts in this case who were qualified
and of fered opinions on the operations of the Tongue
Ri ver Reservoir. Both of those experts, M. Smth and
M. Aycock, were Montana experts. M. Hi nckley
expressly stated that he was not offering any opinions
on the operations of the Tongue River Reservoir.

Rat her, he said, he was sinply essentially engaging in
an accounting exercise. And that's very different.
And | think nmakes it incredibly difficult for Wom ng
to prove its burden.

M. Smth and M. Aycock both testified in
their expert opinions that the operations of the Tongue
Ri ver Reservoir were reasonable and consistent with the
practices in Mntana and el sewhere. They both
expressed expert opinion that there were nultiple
justifications for the winter flows through the
reservoir, including the historic operations of the
reservoir, which fornmed the water right itself, and
that that water right had the fill period in the
spri ng.

The senior stock rights downstream those
were necessary to prevent property damage fromice
fl oes. They were necessary to prevent danage to the
spillway of the reservoir. They were necessary to

prevent ice damage -- |I'msorry -- damage to property
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fromflood control and al so necessary to prevent danmage
from-- to the outlets fromice.

Al'l of those things are consistent with the
doctrine of appropriation. W heard fromthe Wom ng
W tnesses that reservoirs and other diversion works in
Wonmi ng are not required to be operated in a way that
causes damage to the diversion work itself or the
reservoir or to downstream property. W heard that
they will operate reservoirs consistent with the water
right itself.

We al so heard about the practices in Wom ng.
And we heard that in the Tongue R ver Basin, for
exanple, there are wnter flows that are essentially
bypassed t hrough the reservoir, including Park and
others, and that those winter flows have never been
charged agai nst the Park Reservoir, for exanple.

Now, Wom ng says, well, there was never
really a call made involving Park. Park never made a
call. And that's not exactly true because Park called
water from Cross Creek. We know that water was sent
down from Cross Creek down to Park. And even when that
happened, Park never once was charged for the bypasses
t hat went through the reservoir.

Again, there was sone notion that -- there

was sone storage rights to satisfy those winter flows.
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But I think we showed that, by orders of nagnitude,
those are vastly insufficient to cover the winter
flows.

And so essentially what Wom ng attenpts to
do is to inpose a standard and a practice on Mntana
that it doesn't do itself in the state of Wom ng.

And, in fact, we also can see in the operating plan of
t he Tongue Ri ver Reservoir, which was adopted pursuant
to federal |aw, the Northern Cheyenne Tribe Conpact, by
an advi sory commttee which included the federal
governnent, that the winter flows should be 175 CFS.
And this 175 CFS is entirely consistent wwth the w nter
flows, including those flows that existed at the tine
of the conpact. There is no contrary evi dence.

Turning to Wom ng's argunent that there was
waste of direct flows, again, we heard fromnultiple
Montana irrigators, we heard from Mont ana wat er
conmm ssi oners, and none of themindicated that there
was any waste what soever.

M. Miggli testified that the T & Y was
diverting alnost the entire flow of the -- was
diverting the entire flow of the river during many of
the nonths at issue in those early 2000 years, the 2000
drought years, and that also there was no water coning

out the end of the T &Y.
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M. Aycock reviewed the flows belowthe T & Y
and, in fact, the flows in general on the river, and in
hi s expert opinion, the Tongue River in Montana,

I ncl udi ng those flows and including the way they
operated the reservoir, was nmanaged very efficiently.
Again, there's no contrary expert opinion.

Turning to the contenporaneous denmand
argunment from Wom ng, again, this is really directed
at the demand nodel, because it can't seriously be
argued that there wasn't contenporaneous denmand from
Montana in 2001, '2, '4, and '6. The T & Y was
receiving only a part of its water. None of the other
pre-1950 water rights were getting any water,
direct-flow water, and so they were forced to use
stored water. And, therefore, we know that they were
ready, able, and willing, as Woning likes to say, to
take that water. W also know that the reservoir
didn't fill and that Montana nmade repeated requests for
wat er for those reservoirs.

Next, we've heard a | ot about return flows.
Again, | don't know that there was any Wom ng expert
that actually quantified return flows. W heard that
fromM. H nckley. There's really no expert opinions
to substantiate that sort of notion that they have put

out there.
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The only expert that actually reviewed the
| ssue of whether there was -- the Tongue River in
Montana is gaining or losing, the only one to directly
address that issue or evaluate that issue was
M. Dalby. And M. Dalby indicated and testified that
the Tongue River in Montana during dry irrigation years
Is a slightly losing stream And, again, there's no
ot her expert opinion on that particular issue.

Even if there were return flows in, let's
say, M. Book's conservative assunption, | mght say,
of some return flows that it's slightly gaining in the
irrigation season, even if that were correct, it
woul dn't get close to the anount of water necessary to
satisfy the direct-flowrights in Montana. Again,
we're tal king about flows that were as |ow as 15 CFS.
Extrenmely low in these drought years.

And, finally, the sort of overarching
argunent that Wom ng seens to be naking is that, well,
maybe there was a violation, but that violation was
only small, and so let's not worry about it. There's
no de mnims exception in the conpact or in the case
| aw for a violation of a conpact which occurred here.

You heard fromirrigators in Montana that
every small anmount of water counts. You heard from

DNRC adm ni strator, M. Tubbs, and fromthe attorney
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general of the State of Mntana, General Fox, that this
case is extrenely inportant to the water users of the
Tongue River Basin and to the state of Montana as a
whol e.

And try as Montana mght, with the various
assunptions and various incredibly, what | would
consi der, inaccurate assunptions, they still could not
devel op a final nunber that put themat zero. And so
all the evidence in the case is that there was i npact
from Wom ng's post-1950 use in Mntana.

SPECI AL MASTER: By the way, | think you just
said, try as Montana mght. | assunme, again, you neant
Wom ng there?

MR. VWECHSLER: | absolutely neant Wom ng.

And for all those reasons, we woul d
respectfully request that there be a ruling on the
liability phase of this case in Montana's favor. Thank
you, Your Honor.

SPECI AL MASTER: Before you actually sit
down: So first of all, I'"'mglad w're actually doing
this because this is valuable for nme to hear both sides
set out their cases as they see them And your cl osing
s, | think, an exanple of the value of that.

Let me just nention one or two points that,

as you think about your posttrial briefs, will be
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val uable. One of themis ny guess is that, in
connection with the filling of the reservoir, that
there will probably be a nunber of issues here, sone of
whi ch you' ve al ready focused on in terns of what's the
appropriate size of the reservoir for purposes of

| ooking at its filling. You had also nentioned the
guestion of the actual rights to stored water out of
the reservoir.

And wi thout, | think, unreasonably
antici pating what one of the things Womng wll
probably talk about is that if you | ook at the conpact
itself, Article V.A of the conpact provides for the
protection of appropriative rights to the benefici al
uses of the waters of the Yell owstone Ri ver system

And then if you look at the definition of
"beneficial uses,"” it's defined to be "the use by which
the water supply of a drainage basin is depleted when
usefully enpl oyed by the activities of nman."

And so it does raise the interesting question
of when you |l ook at the reservoir rights and | think --
al t hough again this is sonething both sides are free to
brief -- | don't think you can argue that it doesn't
technically say anything about storage, and, therefore,
storage rights are not protected. But it does raise

the interesting question of when you tal k about a
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reservoir right, what does it protect?

And ny guess is one of the things Wom ng
will probably argue is that, well, initially there was
only 30,000 feet being diverted fromit and bei ng used;
and, therefore, really you only get protection for
30,000 feet -- is it 30,000 or 32,000? 32,000. So you
really only get protection for 32,000 acre-feet of
st or age.

My guess is, |looking at Montana's side,
nunmber one, you know, again, your claimis going to be
in part that, well, under Mntana water rights, you
know, you perfected a right to this nuch storage and
that's what gets protected.

But this has to be interpreted through the
| ens of the conpact. So it raises the -- | think, the
I nteresting question of what is the actual anmount of
reservoir storage that should be protected under the
conpact? Is it what Montana recogni zed as a reservoir
right? Is it, as | would expect Wonm ng to argue, just
32,000 acre-feet of storage?

If -- and let nme just nmake an assunption
here. We've tal ked sonetines about sort of |ike one a
half fills. You know, if that were, say, the Mntana
rule, is it 32,000 acre-feet tinmes 1.5? You know, it

does raise that interesting question.
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So that's one of the issues that | know I'1l|
appreci ate both sides briefing. And I think I have a
better sense of where Womng will conme out on this
because they will argue for just 32,000 acre-feet, and,
you know, that's only the anount that was being
di verted for beneficial use.

| have | ess sense of -- well, no, | guess I
do know what Montana's argunent is. It's Mntana's
wat er rights says this is what you get, and what this
is really protecting is Montana's full recognition of
reservoir right. | don't knowif you wanted to say
anything about it at this point in tinme, but |I'mjust
saying | think that will be an issue.

MR. VWECHSLER: Yes, Your Honor, and | agree
that it's a conplex issue, certainly one we w |
address, as you indicate, in our posthearing brief.

| will say a couple of things about that.

And the first I'll say is that it's not the first tine
that the definition of beneficial use has cone up in
this case. |f you renenber what Montana argued,
relatively strenuously, in the first interimreport and
to the Court was that that had a particular definition
In the conpact. And that definition needed to be given
a -- the nmeaning that the word said.

And ny reading of your report and ny reading
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of what the Court said is, well, it's not so different
than what it is under the doctrine of appropriation.
So I think what you |look to is the doctrine of
appropriation. W see in Wom ng, we see in Mntana,
that the beneficial use of a reservoir is that anmount
that the reservoir has fully filled to and the firm
yield of that reservoir.

And so that has to be the amount of the
pre-1950 water right. The anmount that was put to
beneficial use was that entire firmyield of the
reservoir in 1950.

| would also -- I think it's unreasonable to
think that, you know, there's docunments -- and we know
t hat Montana, as part of negotiating the conpact, one
thing that was incredibly inportant to Montana was the
storage in Montana. And so it would be unreasonable to
say that Montana would agree or even that Wom ng woul d
demand that "Well, we know that storage is super
| nportant to you, Montana. But even though it's really
| nportant, we're going to say that you've built this
really large reservoir and you filled it, but you only
get 32,000 acre-feet."

And the last point before | stop on that
particular issue, and the rest we'll put in the brief,

is that that 32,000 contract anpunt, acre-feet anpunt
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Is the amount actually delivered to the users. Now,
Wom ng hasn't offered any evi dence what soever to say
what's the firmannual yield -- what does that
reservoir need to fill in order to satisfy those 32,000
acre-feet?

The evidence that we have is that they
believed that the full fill, that the reservoir needed
to be filled to its full capacity, in order to satisfy
that 32,000 acre-feet. And that was what the water
users were agreeing to take.

SPECI AL MASTER: Ckay. Second thing that |
assume wll still cone up there -- and | was reaching
for nmy copy of the conpact during part of your
argunent; so if | mssed it let nme know -- but the
guestion of the Northern Cheyenne rights. From in
particular, M. Draper's cross-exam nation the other
day, | assune part of the argunent is that that water
sits down at the bottom of the reservoir and that,

t herefore, you know, we don't have to worry about that.
But | was just curious as to what Montana's argunent is
on that.

MR, VWECHSLER: Well, | think part of the
argunent is certainly in this case, up until this tine,
there is no -- you don't get into the anmount, the

addi ti onal anmount that was added to the reservoir in
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1999. And the reason that's true is you have the

m ni mum pool that's roughly 10,000 acre-feet down at
the bottom of the reservoir. And there's been
testinony that Montana never stored nore water than it
did in any one year prior to the conpact, other than
the first year, 1999, that it filled up essentially to
the full 79,000 postrehabilitation anount.

Il wll point, if -- to the extent that it's
necessary to determ ne whet her the Northern Cheyenne
right in the reservoir is pre-conpact; in other words,
comes out of Montana's share or before either state
t akes that.

| think that Article VI really provides the
answer. | know at the beginning of the case you
mentioned the Arizona v. California case. Now that
conpact, of course, has different | anguage. And while
| don't renenber exactly the | anguage, ny recollection
Is It says sonething, nothing shall change the
obligations of the federal governnent, words to that
effect.

Thi s conpact says nothing in this conpact
shal | adversely inpact the rights of the Northern
Cheyenne Tribe. And we know that -- we've seen
testinony that the Northern Cheyenne Tri be cl ai m based

on Wnters Doctrine law -- | won't go into, but that it
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was a pre-1900 right.

If the Northern Cheyenne tribe right has to
cone out of Montana's share, the way that we know t he
conpact works is Wom ng gets its pre-'50 rights first;
then Montana gets its pre-1950 rights. And there are
years when the reservoir -- or there's shortages. And
so Womng gets all of its rights and Montana m ght not
get all of its rights.

And what that would nean for the Northern
Cheyenne Tribe, if it's construed to cone out of
Mont ana' s share, is they woul d be adversely affected.
They couldn't get all of their water. It would be
| npossi ble. So that would be directly at odds with the
conpact .

And the -- it's also true that the Northern
Cheyenne Tribe and the reservoir right are comm ngl ed;
and, therefore, Montana is not able to get its full
storage right unless the reservoir is full. And the
same is true of the Northern Cheyenne.

SPECI AL MASTER: Ckay. So that's hel pful.
Sort of in the back of nmy mnd, particularly during the
earlier portion of the trial, one of the things that |
was a little bit concerned about was whether or not we
woul d actually get into a situation about the Northern

Cheyenne woul d becone i ndi spensable parties to this
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case, which is sonething | obviously want to avoi d.

But as you both tal k about these issues, keep
that in mnd and alert nme if you think at any
particular point in tine that's a worry. |'msure that
Ms. Whiting will probably be follow ng along on all
this and maki ng sure that the Northern Cheyenne's
rights are not in any way affected by anything that the
Suprenme Court mght do in this particul ar case.

But, again, that was a concern | had earlier
and woul d want both sides just to alert ne at any point
intinme if that becanme a concern.

The last thing that 1'Il just nention that
your argunent raised in nmy mnd, and I'll sort of |et

you know, at |east way before seeing the posttrial

briefs and the oral argunents, |'ve been thinking about
t he questions of waste -- how individual water users
m ght be using their water and the like -- is really
that -- the question is how the systemis adm ni stered

nore than it is a question of a particular water user
in a particular situation.

In other words, every systemis going to have
sone degree of, | guess maybe, sort of a question of
slippage in its regulatory system

So the question really becones, you know, for

exanpl e on the Montana side, whether or not the way in

Bray Reporting - (406) 670-9533




© 00 N o O b~ w NP

N DN DN N DD P P P PPk
g b~ W N B O © 00 N OO OB~ w N +» O

Page 5963

whi ch Mont ana was regul ating the water during the
rel evant periods of tine was adequate under the
conpact. So it's really sort of a system question,
again, rather than | ooking at a m crol evel of
particul ar individuals.

And one of the questions that | think, again,
will be relevant here is, what's the standard for doing
that? And when we had our argunents on the various
summary judgnment notions before the trial, | had
suggested it was really sort of a question of, you
know, does it conmport with the way in which prior
appropriation systens are generally managed and was it
reasonabl y managed?

And, of course, it's always easy for |awers
and judges and special masters to reach for the term

"reasonabl eness, " because it's sonething that we all
t hi nk we know and probably all disagree a bit on
exactly what it nmeans. But, you know, once we get into
the facts here, you know, what the exact standard is by
whi ch the system should be judged, | think, is
| nportant.

And on this, one of the things that, you
know, just thinking about prior original jurisdiction
cases, one case that cones to mnd is the -- | guess,

was it Col orado versus New Mexi co or New Mexi co versus
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Col or ado?

MR. DRAPER  Col orado v. New Mexi co.

SPECI AL MASTER: That's what | thought.
kay. The Col orado v. New Mexi co case, now, that was
an equitabl e-apporti onnment case rather than a conpact
case. But it was relevant in the sense that the
special master in that particular case originally
pushed for a standard that woul d have been nore
conservative of water, nore exacting of the way in
whi ch wat er was being used than the state actually
enpl oyed at that particular point in tine.

And the court ultimately, | think, seened to
sort of relax a bit, you know, how nuch they were
worried about eking out, you know, the |ast anount of
wat er that you m ght be able to save for other people
to use.

O her than that, |I'mnot sure there's much
precedent out there fromthe Suprene Court as to how
you m ght resolve a question of this nature. But |
just nention that as sonme quick ranblings on wondering
exactly how one approaches that particul ar question,
how t he Court m ght want to approach it in the context
of this particular conpact.

And recogni ze, of course, that this goes, you

know, both directions. And so, you know, whatever
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standard you think about applying in Mntana, that
could be potentially used on the Woni ng side al so.

| will differentiate, though, between two
different situations. One would be on the Wom ng side
iIf, as a -- and, again, this is just ny initial
thinking, but | figure all of this is probably rel evant
for purposes of your briefing.

On the Wom ng side, to the degree you have a
river which is, you know, well regulated and it just
happens that there is sonmebody out there who is
post - 1950 who, you know, turns on sone water when
sonebody is not |ooking and utilizes it, then that
strikes ne as the sort of thing that happens, right?
And it's hard for Montana to conplain, if Womng is
regul ating things well, that there's that type
sl i ppage.

On the other hand, if you have a stretch of
river like the lower part of the main stem of the
Tongue where there's no regulation at all because
there's no one dowmmstreamthat calls that portion of
the river, then that seens to be a different issue,
because there, it's not really, you know, the fact that
Wom ng has a great system-- and |I'mdoing this as an
illustration at the nonent; |I'mnot necessarily

concluding that it is a great system-- but that
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Wom ng has a great systemand it just happens there's
i nevitable slippage init; it's that, well, this
portion of it just hasn't been regulated. And if, in
fact, Montana were treated |ike any other appropriator
in Wom ng that's downstream and senior, then you woul d
have regul ated those peopl e.

Well, that's different. That's not getting
to the question of what is the reasonabl eness of the
systemthat's being enployed. It's, instead, getting
to the fact that there's a gap in the system And
there | would think that the conpact would fill that
gap and say, okay, in this situation, where you're
supposed to protect pre-1950 appropriators, pre-1950
appropriators in Mntana shouldn't be treated any
differently than pre-1950 appropriators who are
downstreamin Wonmng. So | want to differentiate
those two types of situations.

But, again, the way |'ve been thinking about
this is thinking about it as sort of systemmde. 1In
the case of Wom ng, are there any gaps that, under the
conpact, should be filled? And in the Montana case,
does the way in which the system has been regul at ed,
does it conport generally wth prior appropriation and
Is it reasonabl e?

And it's there where | begin thinking about
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cases |ike Colorado v. New Mexico, because it's the
only case where the Suprenme Court has gotten into the
guestion of, well, under the prior appropriation
system there again, though in a situation of equitable
apportionnment, exactly what will we demand of the
states? Because | think one can reasonably say that
every state in the U S. has sone slippage inits
system There is inevitably a little bit of water
that's lost, and it varies fromstate to state. And so
t he question is how nuch do you demand?

MR. WECHSLER: Your Honor, | think nost of --
the question of the standard is conplicated. And if
iIt's okay with you, |I'll reserve that for the brief
other than to say | believe -- and | don't think
hearing you saying anything different. | do believe
that the systemin Montana -- | think the evidence
shows it was an extrenely effective systemand actually

not so different than the one in Wom ng.

The rest of the testinony -- or that issue,
If it's okay with you, |I'll reserve for the posthearing
brief.

SPECI AL MASTER: That will be fine. And,
again, | wasn't, in making those coments, in any way

suggesting that there's any significant deficiency in

what the Montana system has been. But sinply, you
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know, what exactly that standard is that is required of

a systemis, | think, going to be a relevant question
her e.

And, you know, |I'm not sure, getting to your
particular point -- and | realize that Montana believes

its systemis |ike Wom ng's system But even if they
are different, I'mnot sure it's the difference that
matters so nuch as the question of, you know, is it a
reasonabl e prior appropriation systemfor purposes of
managi ng this portion of the conpact?

MR. WECHSLER: Understood. And | don't nean
to suggest that Montana's systemis the sane as
Wonmng's. | sinply amsaying it's a very effective
system and in many ways | think it's a better system
But 1'll |eave M. Kaste to disagree with ne on that.

SPECI AL MASTER: And with M. Hayes sitting
back there, you better say nice things about the
Mont ana system

kay. It's 25 after the hour. So what |
woul d suggest is now that we take a break, and that --
| assume, M. Kaste, the length of your argunment for
any comrents that | would nmake woul d be probably about
the sanme length as M. Wchsler's?

MR. KASTE: |'mhaving a hard tine judging

t hat because he went really fast. There were a |ot of
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words in a short period of tine. | don't anticipate
that it wll be any |l onger than M. Wechsler. | think
he did a fantastic job of being concise, and | hope to
be as conci se.

| cannot, inthe limted tinme that | have to
prepare for this closing argunent, give a conprehensive
overvi ew of the evidence, just focus on what we think
are sone of the inportant points. And | don't think it
wll take terribly long. | wll try to address the
things that you raise with M. Wechsler to the extent
that | can.

SPECI AL MASTER: Ckay. That's good. So what
|"mthinking is why don't we go ahead and start at
1:30. | think that will give us enough tine for your
closing, then have a break, and then to tal k about the
process fromthis point forward.

So we're recessed for lunch at this point in
time, and I'mgoing to stay here because | actually
want to talk to the deputy for a nonent.

(Recess taken 12:27 to 1:32
p. m, Decenber 4, 2013)

SPECI AL MASTER: Ckay. Everyone can be

seated except for M. Kaste.
CLCOSI NG STATEMENT
MR. KASTE: Thank you. Thank you for the
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opportunity to present these cl osing remarks,
understandi ng that they are not the full argunents that
we m ght nake and certainly haven't been able to
marshal all the evidence in support of the statenents
made in the course of this closing that we w |
ultimately rely on.

But | do think this is worthwhile and hel pf ul
to hear what the parties' initial reactions were at the
cl ose of evidence. So here are the State of Wom ng's.

SPECI AL MASTER:  Ckay.

MR. KASTE: As we've said nultiple tines,
while this is a case anbng sovereigns states, at its
core this is a sinple breach of contract case. And in
any breach of contract case, the party alleging the
breach has the burden of proof on each essenti al
el ement of its claim

Moreover, a party seeking to enforce a
contract containing a condition precedent, such as the
notification requirenent in this case, that party bears
the burden of proof as to the occurrence of the
condition. And if there's no evidence of the
occurrence of the condition, the duty of the defendant
has not been triggered, and his or her prom se cannot
be enforced.

Mont ana has fairly consistently argued that
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the burden of proof in this case falls on Wom ng.

But, in fact, that is not the law. And even the

Mont ana Suprenme Court has found, for exanple, in Tucker
v. Mssoula Light & Water Co., that an appropriator
seeking to enforce his rights under the doctrine of
appropriation nust prove his need for the water as well
as his right thereto and his ability to use the sane

t hrough his system of distribution.

Mont ana has failed to neet this burden and
failed to prove any of the five essential elenents of
its claim | did notice during the course of Montana's
closing argunent that their belief is that there are
three essential elenents to their claim Wom ng
asserts that there is not, that there is, in fact, an
obligation in this case in order to prevail that
Mont ana nmust prove causation and injury as they woul d
in any contract or tort case.

The evidence in this case clearly establishes
that Montana did not make calls on Wom ng before 2004.
It's worth noting that unlike the summary judgnment
proceedi ngs on this issue, you are no | onger required
to viewthe facts in the |ight nost favorable to the
nonnovi ng party. Instead, now that the evidence is
cl osed, you can judge the evidence presented by both

parties on its nmerits and nake appropriate inferences
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fromthat evidence.

Here the evidence fromthe Wom ng w thesses
was unequi vocal. No one from Montana nade a call or
demand on Wom ng for regul ati on before 2004. I nstead,
at tinmes outside the irrigation season and after the
fact, Montana officials expressed concern about the
conditions that had prevailed in their state during the
preceding irrigation season and wondered if there were
ways to adm nister the conpact in the future that would
result in nore water for Montana.

These di scussions about adm nistration of the
conpact were generally focused on the application of
Article V.C, which makes perfect sense given that both
states understood that provision is the vehicle by
whi ch appropriated water was all ocated by the conpact.
These ki nds of communications are qualitatively
different froma call for regulation, and they clearly
were not understood to be calls by the officials in
Wom ng.

The difference between how Wom ng reacted to
the two different kinds of communications is telling.
When Montana actually nmade calls, there was a
significant and wel | -docunented series of
communi cations. E-mails and letters were exchanged

within and between the states. There were briefings to
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t he governor, calls between officials, neetings, press
rel eases, requests for information, and marshal i ng of
staff to report on conditions. None of this happened
bef ore 2004.

Simlarly, when calls were actually nade,
they're reflected in the annual reports of the conpact
comm ssion. Even the phone call by M. Fritz to
M. Christopulos in 1981, which was a hypotheti cal
i nquiry as opposed to a call, made its way into the
report. And with regard to 1981, it's clear that the
I njury Montana was concerned about never occurred. At
that time, M. Fritz was concerned about filling the
reservoir, and it did fill.

In contrast to these well-docunented
responses to Montana's call in 2004 and 2006, there
isn't a piece of paper corroborating Montana's cl ai ns
that it nade calls before 2004. This disparity is
telling and determ nati ve.

Accordingly, Womng is titled -- entitled to
the entry of judgnment on all of Montana's clains for
all remaining years before 2004. In 2004 and 2006,
Wom ng has consistently admtted that Montana di d nmake
calls. But Mntana has failed to prove the remaining
el ements of its clains for those years. Mntana, of

course, has the burden of proving its pre-1950 rights
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were actually short in 2004 and 2006.

As it relates to the Tongue Ri ver Reservoir,
Mont ana m sapprehends the nature of its right under
Article V.A -- yeah, under Article V.A of the conpact;
and, consequently, its claimof injury to that right is
m spl aced. Mntana's Article V.Aright in the Tongue
Ri ver Reservoir is defined by the terns of
Article V.C. 3, not Montana |law. The conpact clearly
protects existing uses in existing reservoirs under
Article V. A and new uses in existing reservoirs under
Article V.C

M. Wechsler noted that we had tal ked about
beneficial use in this case in the past. That's true,
but in the context of the consunptive requirenents and
the consunptive use of water in the direct-flow portion
of this case. Reservoirs under the conpact are treated
differently. They are specifically called out and
treated differently than the direct-fl ow uses by virtue
of the language in Article V.C

The evidence in this case has been very
clear. As of 1950, the existing uses in the Tongue
Ri ver Reservoir were limted to the provision of |ess
than 32,000 acre-feet of water for contracts with the
Tongue River Water Users' Association. The evidence is

simlarly clear fromthe historical record that it only
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t ook 45,000 acre-feet of water in the reservoir to neet
t hese contract demands.

Mont ana says, well, reservoirs are inportant.
Wuldn't it make sense that we woul d want our reservoir
filled up all the way? Well, probably. Except that in
the course of the conpact negotiations, the parties
agreed to treat existing uses in existing reservoirs
differently than new uses in existing reservoirs. And
we are bound by the provisions of the conmpact in that
regard.

O course, even if Mntana is entitled to
45,000 acre-feet that it took to deliver the contract
wat er as of 1950, the evidence denonstrates that it
received this anmount of water in both 2004 and 2006.
While M. Hi nckley's testinony established this fact
perfectly well, one need only look to Table 4-A of
M. Book's report to see that in May of 2004, the
reservoir end-of-nonth contents were 46,300 acre-feet
and in May of 2006, the end-of-nonth contents were
60, 020 feet. And these were not necessarily the peak
storage values for those years.

O course, these anobunts were actually
stored. And even w thout accounting for Montana's
bypasses in excess of what was necessary to neet the

needs of downstream senior rights, Wonmng nmet its
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obligation under the conpact as it relates to Montana's
Article V.Aright in that reservoir.

And, of course, Womnm ng asserts that
Montana's Article V.Aright is limted by the doctrine
of appropriation to that which is necessary to satisfy
senior rights. In this regard, Arizona v. California
Is instructive. |In that case the court stated that
I nvested rights to the appropriation of water are
subject only to the right of prior appropriations.

Mor eover, the conpact contains an explicit
definition of beneficial use which dictates that
Mont ana cannot call on Womng to fulfill these
nonbenefici al bypasses. This is true regardl ess of
whet her Montana has historical released water for these
pur poses. Montana cannot rewite the definition of
"beneficial use" in the conpact through its course of
conduct, nor can it unilaterally change the doctrine of
appropriation sinply by force of habit.

Woming is not obligated to fill Tongue R ver
Reservoir to its current or even its pre-1950 capacity,
and it is not obligated to pay for Montana's
di scretionary operational decisions. Womng is
entitled to judgnent on Montana's clains arising from
an alleged injury to the reservoir.

Wth regard to its direct-flow rights,
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Mont ana attenpted to show a shortage with the fl ow
nodel based on paper rights using continuous diversions
on | ands that were not necessarily even irrigated in
2004 and 2006. This nodel, as explai ned by

M. Hinckley in detail, does not approximate reality,
and it's insufficient to show any act ual

cont enpor aneous short age.

The only other evidence of shortage cones
fromthe testinony of the individual irrigators.
However, there was no testinony establishing a causal
| i nk between these shortages and actions in Wom ng.
M. Book was the likely candidate to provide this
causal link. But if you |look at the |ast paragraph on
page 4 of his original report, he acknow edges that he
didn't undertake that task.

That paragraph reads, "The investigation
conducted for this report does not include
guantification of damages to the -- to Montana wat er
users. An assessnent of the effects of the depletions
in Womng on deliveries to water users in Mntana
woul d require further analysis."

H s testinony on the stand was consi stent
with his representation in the report. In the absence
of evidence establishing causation, Mntana's claim

must fail.
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Finally, Mntana did not conpile infornmation
fromwhich we could fairly determne that its pre-1950
rights were not being satisfied after May 18th, 2004,
or July 18th, 2006 -- excuse ne, July 28th, 2006, or
t hat any shortage could not have been renedi ed by
appropriate intrastate regul ation. Montana had both
the burden and the opportunity to collect the necessary
data to denonstrate a true shortage both before and
after this suit was filed. And it failed to do so.

The records of the water comm ssioners, which
woul d seemto be a natural place to amass this
I nformation, are inconplete and, frankly, a ness.

You asked about what standards should we
utilize to judge the two systens to determ ne whet her
or not they conport with the conpact obligations
| nposed on both parties. And | think that there is
roomin both states for the kind of situations you
describe in which the regulatory systemis doing
overall a very good job and a water user here or there
Isn't picked up by that system And | agree, again,
that in a situation like the lower main stemof the
Tongue River, where our regulatory systemis not doing
a very good job of ensuring that post-1950 uses are
curtailed, the conpact can be the vehicle by which we

change that action.
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The conpact inposes, however, simlar
obligations on the State of Montana. As you descri bed
It, Montana sits in a position of the downstream seni or
appropriator. And in that situation, in the downstream
seni or appropriator nmakes a call on the upstream
appropriator. As you heard from numerous W tnesses
fromWom ng, the very first place they need to go is
to that calling right to assess the circunstances
surroundi ng that call.

W need to have the sane opportunity as our
wat er conmmi ssioners or our hydrographer conm ssioners
to assess the circunstances related to Montana's calls.
That neans that we need to have records and personnel
I n place on those particul ar days when calls are nmade
fromwhich we could verify the actual need and
necessity for regulation of junior appropriators in
Wom ng.

VWhat we can tell, fromthe records of the
wat er conmi ssioners, is that natural flow in the Tongue
River in Montana is chronically undercounted. And
there are a nunber of inportant pieces of a properly
functioning regulatory systemwhich are m ssing from
the actions of the Myntana water comm ssioners.

They took no account of return flows, which

are likely to play an inportant role in such a |ong
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river system They did not regulate the tributaries
for the benefit of the seniors on the main stem They
do not know what water is being used on the
reservation, and yet we heard there is irrigation
occurring there.

I f the damonly rel eases water for specific
contract deliveries, where did that water cone fronf
Where are the records reflecting the calls that were
made for reservoir deliveries? And how can we neasure
what actually seens to be com ng out of the dam agai nst
what these purported calls were wi thout that evidence?
And why are they taking calls for storage water at
times when the flow of the river is well above what is
necessary to neet even the paper demands? How could
T &Y lrrigation Canal receive 1200 acre-feet of water
I n excess of what it appears to have called for in 2006
I f the water comm ssioners were actually in command of
the river?

The Montana water conmm ssioners are diligent
and hard-wor ki ng guys, but their nmethods were
| nadequate to ensure that Mntana engaged in
appropriate intrastate regul ati on before calling
Wom ng in 2004 and 2006. Their nmethods and their
records were i nadequate for Womng to verify the

presence of an actual shortage of water. There's
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sinply not enough evidence to conclude by a

preponder ance of the evidence that Montana showed a
real shortage at any particular tinme or that diversions
that were occurring were not nore accurately ascribed
to post-1950 rights.

Mont ana woul d have you sinply apply a
presunption that, gosh, don't we all know that a
certain anmount of water at the state |ine nust equate
to a shortage? Well, we can't base a judgnment in this
case on a presunption. Mntana has the burden of
provi ng by a preponderance of the evidence an actual
short age exi sted.

No one in the state of Wom ng realistically
believes that there are not tines late in the sunmer
when the flows at the state line are likely to equate
to a direct-flow shortage in Montana. However, for
pur poses of this case, the evidence is insufficient to
establish that that occurred on July 24th -- or
July 28th, 2006, or May 18th, 2004. | think the
evi dence that we have seen indicates, particularly with
regard to May 18th, 2004, that that call may have been
substantially premature.

And | have no doubt that as Montana conti nues
to inplenent a nore functional and sophisticated

regul atory system then in future years Montana wll be
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able to denonstrate actual shortages to its direct-flow
rights. But it cannot do so in 2004 and 2006.

Mont ana has al so failed to show when
post - 1950 use occurred in Wonmng in relation to the
call dates in 2004 and 2006. M. Book nmade no attenpt
to figure out when water was applied to lands in
Wom ng and instead, as M. Fritz pointed out, | ooked
at annual anounts that are of essentially no value in
t hese proceedings. There's been no evidence
establishing that any of the parcels identified by
M. Book in his rebuttal report actually used water
after the call dates in 2004 and 2006.

As an aside, it's worth noting that the
evi dence fromw tnesses such as Ms. Ankney, M. Pilch,
and M. Fritz denonstrates many of these parcels were
not irrigated in 2004 and 2006 with water fromthe
Tongue River.

Wth regard to storage in Womng, the State
of Wom ng, based on the careful records of its
hydr ogr apher comm ssi oners, showed that no storage
occurred anywhere in Wonming after the call in 2006.
And Wom ng, not Montana, denonstrated that, in fact, a
smal | anount of storage did occur after the call in
2004.

O this small anmount, senior appropriators in
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Wom ng woul d have used sone of this water if it had
not been stored and only a very small anount in a
couple of reservoirs may have even been unavailable to
Montana. O course, Montana failed to show that that
smal | amount of water would actually have nmade a
difference in any reservoir or to any particular
direct-flowright. There's not been any evidence
showing that the few feet of water stored in Wom ng
after the calls in 2004 would have made it to any
particular irrigator in Montana. This causal link is a
necessary prerequisite to liability, and there's been
no proof on this subject in this trial.

Mor eover, Montana had water in its reservoir
that it didn't use in 2004 and 2006. And from
Wom ng' s perspective, it doesn't matter whether
Mont ana assigned that water to the tribe or the Water
Users' Association. The fact renmins that the supply
was there. And we've heard during the course of this
trial repeatedly that those two water rights are
commngled. And that's fine. But they are |limted by
Article V.C 3.

Wonmi ng is not responsible for Montana's
di scretionary decision to provide the Northern Cheyenne
Tribe with a storage right. That decision was not

mandated by the Wnters Doctrine and, in fact, seens at
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odds with the doctrine since the reservoir did not
exist at the tinme the reservation was creat ed.

This nmay be a reasonabl e conpronm se for the
folks in Montana and it surely protected Montana's
existing irrigators. But Wom ng's conpact obligations
are unaffected by that conprom se. Montana is
responsi ble for the satisfaction of the Northern
Cheyenne Tribe's reserved rights out of its allocation
under the Yell owstone Ri ver Conpact.

Wth regard to the effect of CBM production
in Womng, it's obvious that M. Larson's results are
not reliable. As Dr. Schretder explained, M. Larson
took a nodel created for an entirely different purpose
and skewed certain inputs. The factual basis for his
alteration of the return flowrate is denonstratively
wrong, as evidenced by the testinony of David
Schroeder, M. Steir, and M. Hinckley. Just fixing
this one problemwth M. Larson's analysis elimnated
any effect on Montana in 2004 and 2006.

Finally, Wom ng has proven that Mntana
failed to store a substantial anmount of water over the
years. And this waste of water, in and of itself, is a
conpl ete defense to Montana's clains and justifies the
entry of judgnment in Womng's favor. Figure V.A in

M. Hinckley's report, is perhaps the clearest
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denonstration of the effects of Montana's deci sions not
to store avail able water.

Mont ana' s al | eged depl eti ons which are
prof oundly overstated, are dwarfed by the bypasses of
avai l abl e water in 2004 and 2006. Wom ng under st ands
that reservoir operations are conplicated and
I nfl uenced by many factors. But the doctrine of
appropriation, and thus the conpact between these two
states, places the burden of these decisions on the
reservoir operator and not the upstream juniors.

|f, as we've heard froma nunber of w tnesses
from Mont ana, every acre-foot counts, then we need to
count every acre-foot. Accordingly, Mntana, not
Wom ng, nust bear the consequences of its own
deci si ons.

Finally, | want to tal k about the future,
‘cause | think everybody acknow edges and recogni zes
that this case is about the future and not about the
past. And | want to tal k about the testinony you heard
fromMntana's first witness, M. Tubbs, in which he
asked you to fornmul ate a set of rules governing the
adm ni stration of the conpact.

First of all, Wom ng has never denied that
it did not honor Montana's calls in 2004 and 2006. O

course, Mntana's first call was conplicated by
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requesting actions that clearly are not contenplated by
t he conpact.

Womng is not obligated to regul ate pre-1950
rights for the benefit of Montana, nor is it obligated
to rel ease water stored in priority prior to a call if
that water was stored -- even if that water was stored
under post-1950 rights. Montana's request that Wom ng
do these things in 2004 obviously should not have been
honored. And that invalid call cannot form basis of
liability in this case.

Nevert hel ess, when these calls cane in, as
you heard in M. Tyrrell, Wom ng acted under an
Interpretation of the conpact that proved to be
I ncorrect. Womng did not take exception to your
ruling, although it was at odds with Wom ng's prior
interpretation. M. Tyrrell and the State of Wom ng
i ntend to honor the obligations that flow fromthat
ruling. Accordingly, in future years Wom ng w ||
honor valid calls from Mont ana.

What that neans, however, as a practical
matter is beyond the scope of these proceedings.

You' ve not been presented with sufficient evidence from
whi ch you could fairly develop the rules M. Tubbs
requested. And, frankly, the clainms made by Montana

are not conducive to nor do they warrant the inposition
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of a whol esal e adm ni strative schene uninfornmed by the
techni cal expertise of the conpacting parties. Those

| ssues, none of which have been devel oped in this case,
must be left to the conpact conmm ssion and, failing
that, a very different |awsuit.

Your task in this case is sinple: to
det erm ne whet her Montana proved by a preponderance of
the evidence that Wom ng breached the conpact. The
evi dence convi ncingly denonstrates that Womnm ng did not
breach the conpact, that Montana's shortages were the
product of its own decisions; and, therefore, your
recomendation to the Court ought to be conplete
di sm ssal with prejudice.

SPECI AL MASTER:  Ckay.

MR. KASTE: Thank you.

SPECI AL MASTER: Thank you. So | really just
have one foll ow up question. Just |like M. Wchsler's
closing, that was very valuable and, again, is very
useful for nme at this stage to hear both sides' sunmary
of their cases.

So you had -- actually, | heard you the other
day reference Section V.C 3 of the conpact. And |
m ght have m ssed sonething earlier, but | do not
remenber this comng up in any of the argunents

earlier. So | actually didn't look at it until just
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NOW.

MR. KASTE: |'m shocked that you haven't
nmenori zed this conpact.

SPECI AL MASTER: There were portions of it |
didn't realize | needed to | ook at before. So really
quickly -- I know you probably don't have a copy of it
in front of you.

MR. KASTE: | have a pretty good idea what it
says.

SPECI AL MASTER:. Ckay. So what's your
interpretation of this |anguage in V.C. 3?

MR. KASTE: Article V.C. 3 defines Mintana's
Article V.Aright in existing reservoirs by
denom nating that there are different treatnents for
existing uses in existing reservoirs and new uses in
exi sting reservoirs.

SPECI AL MASTER: And so several things. And,
again, | haven't had, really, any tine to take a | ook
at this before. Qickly, what's the difference
bet ween, in your view, between V.C 2 and V.C. 3?

MR. KASTE: V.C 2 | think tal ks about new
reservoirs. |Is that right?

SPECI AL MASTER: It says in all reservoirs,
which is sort of odd because you're right, V.C 3 tal ks

about existing reservoirs. So you would expect that
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maybe V.C. 2 would tal k about new reservoirs. And,
again, my guess is -- and | realize |I'mnot giving
Mont ana an opportunity to argue this, and so |'mjust
sort of curious as to begin thinking about this
particul ar issue.

MR. KASTE: Well, | think it's pretty clear
when we | ook at the |anguage of V.C.3 that it is
specific to existing reservoirs and that there's a
di fferent mathematical treatnent of those new uses in
exi sting reservoirs.

So it's fairly obvious, | think, that the
drafters of the conpact anticipated that those new uses
In existing reservoirs would be part of the
mat hemati cal equation that pertains to the Article V.C
wat er, which necessarily neans that there's a portion
of that existing reservoir that is covered under V.A
and a portion that is covered under V.C

SPECI AL MASTER: Yeah, and -- okay. |I'm
beginning, | think, to -- V.C 2 also tal ks about areas
that are conpl eted subsequent to January 1, 1950.

MR. KASTE: That's right. That's the new
reservoir | anguage.

SPECI AL MASTER: Yeah. And so your view on
what is nmeant by the point of measurenent. |Is that

defi ned anywhere?
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MR. KASTE: The point of neasurenent, |
think, is Locate, Montana. | think it's a town --
what's the nanme of the town?

SPECI AL MASTER. Ckay. So --

MR. KASTE: Intake. |Intake, Mbntana.

SPECI AL MASTER: Ckay. So here, by the point
of nmeasurenent, it's the point of neasurenent on the
Tongue River, not a point of neasurenent on the
reservoir itself?

MR. KASTE: | believe that's true. Because |
think the V.C calculation is sort of conprehensive and
not necessarily specific to that particular reservoir.

SPECI AL MASTER:  Ckay.

MR, KASTE: |It's a |arger conputation along
each of the river systens to give us our percentage
al l ocations of the unused and unappropriated waters of
that particular river.

SPECI AL MASTER. Ckay. So then the question
woul d becone, assuming that, in fact, V.C.3 is rel evant
in this particular case -- and, again, since | saw
this, I don't want to nmake any presunption. But if it
I's, then one of the questions would be what is neant by
the term"net change in storage"? How would you
actual ly cal cul ate that?

MR. KASTE: Well, that's part of the
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Article V.C mat hemati cal cal culation that we don't have
to worry about in this case since we're only dealing
with clains under V.A  But you could figure out which
part is V.A and which part is V.C, ook at the net
change in storage, and that's part of the existing
reservoir that is a V.Cright, and you would stick that
into the equation for that particular reservoir and
that particular river.

SPECI AL MASTER: No, | understand that. But,

again, |I've just seen this. So if | understand your
argunent -- and correct ne if it turns out that I'm
m sstating it -- that what this is suggesting is, okay,

to the degree that there is a change in storage after
January 1, 1950, and in particular a net change in
storage after January 1, 1950, then that goes into the
V.B cal cul ations; and, therefore, inplicitly that nust
nean that the only part that goes into the V.A
calculation is whatever was there before the net
change?

MR. KASTE: No.

SPECI AL MASTER: No, that's not what you're
saying. GCkay. Wll, there's another thing to talk
about then.

MR. KASTE: Well, the net change in storage

in acre-feet, | think, refers to the change in that
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portion of the existing reservoir that's going to be
counted under Article V.C. And that's defined as that
portion of the reservoir which is used for irrigation,
muni ci pal, and i ndustrial purposes devel oped after
January 1, 1950.

So we know that we have these existing uses
I n various reservoirs in Yell onwstone R ver Basin that
had particul arized uses as of 1950. And those are
protected under V.A. At the sane tine, those existing
reservoirs, apparently sonme of them had space.
Certainly the Tongue River Reservoir did. And the
drafters of the conpact said, any new uses of those
reservoirs are going to be accounted for and cone out
of the Article V.C allocation between the states.

So the V.Aright is defined by the uses
existing in existing reservoirs as of 1950, and then
t he mat hemati cal equation to that portion of the
reservoir that is devel oped after 1950, you take the
net change in, say, that pool, in any given year and
plug it into your Article V.C calculation to determ ne
whet her or not we're in conpliance with the 60/40
split. And it seens relatively straightforward.

And that's why | say the direct-fl ow
di scussi on of beneficial use that occurred earlier in

this case raises a different issue than the issue you
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we're presented with at this phase of the case.

Because these reservoirs are called out differently by
the conpact and treated differently by the conpact, no
portion necessarily of that existing discussion rel ated
to consunptive use has nuch bearing on the

determ nation that you're going to have to nmake in this
phase of the proceedings. The direct flow and
irrigation rights aren't treated this way by the
conpact .

And by virtue of this express |anguage, we
know t hat these reservoirs are treated sonewhat
differently. And we have to figure out, well, what
does that mean? And | think it's fairly clear. It
nmeans that there are two pools inside Tongue River
Reservoir, the V.A pool, and a V.C pool. And the V.A
pool was about 32,000 acre-feet plus what it took to
deliver that. | think we can grant Montana that. But
| think the historic evidence that we've seen,
particularly fromM. Sullivan in his neno, was that
45, 000 acre-feet was nore than adequate to supply those
32,000 acre-feet of contracts.

And that's the end of the inquiry with regard
to the reservoir. To the extent we have a conti nuing
fight about the renmining contents, we need to do the

full equation under Article V.Cto determ ne where we
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are with regard to the unappropriated and unused waters
of the Yellowstone River. And that's not an issue in
this case. So we don't have to do the hard math
associ ated wth that cal cul ation.

SPECI AL MASTER: Ckay. So two things. |
think |I understand your argunment now. And what was
confusing ne earlier was discussions of net changes in
storage. But what you're saying is words "net change
in storage" here actually is referring to the net
change in storage in any particular water year that
then gets calculated into section V.B. And so your
reference to this particular section is sinply to
suggest that the storage, other than storage for the
wat er necessary to deliver water to beneficial uses as
of --

MR KASTE: 1950.

SPECI AL MASTER: -- that's right -- is
actual ly covered under V.B rather than V.A?

MR KASTE: Correct.

SPECI AL MASTER. Ckay. So, again, we
shouldn't get any nore into this at this point in tine
because we will have an opportunity to argue these
particular issues. This is the first tinme that |'ve
actually seen this. But | want to understand at | east

what your argunent was on this particular point since
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you had referenced it.

MR. KASTE: And | agree this is the first
tinme you' ve seen this. Wen we got to the summary
j udgnent stage, we thought we had a deal w th Mntana,
as you know, and we thought that that deal inposed
certain obligations on both states. And it was our
intent to live up to what we believed our obligations
to be.

You have given us what | think is very --
probably the right ruling, given the |anguage in that
1992 agreenent about what its effect is. And | think I
told you in the sunmary judgnent proceedi ngs that
wi t hout that 1992 agreenent, Mntana woul d be worse
off. And | neant it. They are worse off. W had
made, we thought, sone conpronm ses when we engaged in
that agreenment. But if it doesn't nean what we think
It nmeans, we revert to the |anguage of the conpact, and
t he | anguage of the conpact is clear.

SPECI AL MASTER: Ckay. So, again, won't
di scuss this anynore at the nonent. | want to nake
sure Montana has an opportunity to give its view of the
conpact before we get into this particular discussion.
But | did want to -- since as | said, | hadn't heard
that reference other than | think you may have said

sonmet hing about it a couple of days ago.
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MR. KASTE: | said it in ny notion for
judgnment on partial findings, and that was the first
tinme that | brought it --

SPECI AL MASTER: Right, | renenber that. But
| think also maybe a couple of days ago you briefly
referenced it.

MR, KASTE: | pop off all the tinme. 1'm not
sure what | m ght have said.

SPECI AL MASTER:  Ckay.

MR. KASTE: And | suppose | want to address
one nore thing, 'cause | think that you are -- you're
struggling with exactly the right issue with regard to
the standard that ought to be applied to the regulatory
systens in both states. And, obviously, nobody is
seeking perfection. These are conplicated systens that
cover vast areas, and there are a host of nobving parts
on any gi ven day.

But | think what Womng is entitled to is
t he reasonabl e assurance that the activities inside of
Mont ana that are taking place in advance of a call are
verifiable and are such that we can rely on their
representation that a call is truly appropriate.

And that's going to nean sone record keeping.
And it's going to nean maybe sone nore sophisticated

regul atory activities by the State of Montana. And
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certainly they have inproved dramatically, beginning in
2001 when the first comm ssioner has been appoi nt ed.
But they still have a ways to go.

Maybe not that far really. But, you know,
we're judging this particular case on what they had
available to us in 2004 and 2006. And you'll notice,
of course, in 2004, the call letter didn't include an
affidavit fromthe water conm ssioner. That would have
been really great to have. W got one in 2006.

But still, of course, had a | ot of questions
about what is going on in Mdntana. And | think Wom ng
Is conpletely justified in asking in response to a
call, the same way we would with any calling right, is
It really appropriate for us to shut off a junior water
user in our state at this time? And we need to have
sone reasonabl e anount of assurance before we go take
away soneone's livelihood in Womng that this is
necessary and appropriate to do so.

What that's going to look like in terns of
what Montana chooses to do by virtue of its regul atory
activities, | don't know. But | do know that they need
to have a nore conprehensive and recreatabl e accounting
that they can present to us and say, "Here's where all
the water is going. W have taken the appropriate

intrastate regulatory neasures to insure that when you
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turn off your farmer in Woming, it's going to show up
at the calling headgate here in Mntana."

And | don't think that's an unreasonabl e
thing for Wom ng or any upstream junior to ask of the
downstream cal ling right.

SPECI AL MASTER: Ckay. So, again, you know,
t hank you on this. | guess ny only other thought on
the last question is, you know, to ne, it's an issue
of , you know, as you've put it, whether or not the
Mont ana system gi ves Wom ng the sufficient -- the
ability to determne that, yes, this is a legitimte
call.

At the sane tinme, | also think that we need
to reflect that Montana is the downstream state, and,
obviously, they're at a di sadvantage there. And one
can keep asking for nore and nore and nore information
and, in doing so, never end up doing anything. So |
t hi nk the questi on does becone, what's the appropriate
I nformation that needs to be reliable enough, credible
enough, so that if Montana requests its water under
Article V. A of the conpact, then Womng wll provide
it.

MR. KASTE: And | can tell you -- and | think
you probably heard this fromM. Tyrrell. He has no

I ntention of noving the goal posts. | think he told
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you, | just need to know where the goal post is in order
to act. And we do need to know where the goal post is.
And it is truly unfair to say, whatever you bring ne is
not going to be good enough. And that's not Wom ng's
Intention. W have every intention of living up to the
obligations that you have found the conpact i nposes
upon us with regard to Article V.A. M. Tyrrell told
you t hat.

| think we do probably need sonme assi stance
in defining that standard. But | think, as M. Tyrrell
told you, defining the procedures and the nmechani sns by
whi ch regul ati on ought to occur in given circunstances
Is a very conplicated question and one which is
probably best suited to the technical experts in both
states. And if we can't get there by sone other
proceedi ng, then maybe we're back in this court.

But here today, you' re asked to decide a
fairly narrow question about breaches that occurred in
the past and not to, sort of, make whol esal e an
adm ni strative schene that doesn't have the expertise
and the input of both of these parties that would be
necessary.

| think that the work that you saw and heard
froma nunber of w tnesses about what it took to create

t hose kinds of systens on other rivers in the Bear
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Ri ver systemand the North Platte systemis indicative
of the kind of work that's going to be necessary in
this case to create a systemthat the parties find
accept abl e and that neets both of their needs and takes
I nto account all of the variability and techni cal

| ssues that arise on this river.

And |' m perpl exed by M. Tubbs' request that
you should do that in these proceedi ngs w thout the
benefit of all that additional information that
certainly wasn't devel oped here in the course of trying
to figure out these prior breach of contract clains.

SPECI AL MASTER: Ckay. So at this particular
stage, obviously, we're just dealing with the issue of
liability, which should be determ ned based on what the
evidence is that's been presented over the past several
weeks. And if, indeed, there is liability, then we can
continue on to determ ne what the appropriate renedy
woul d be.

And | have full confidence that the Suprene
Court will only resolve those issues that it needs to
on this particular record.

MR. KASTE: This and every other case. The
bare m ni mum which is w se.

SPECI AL MVASTER' So | al so have to ask,

t hough, is -- if every acre-foot counts, then you have
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to count every acre-foot. |Is that your version of if
the glove fits?

MR. KASTE: |If the glove fits. Well, |
t hought it was cute and appropriate. You know, we've
heard often about how i nportant even snmall anmounts of
wat er can be for a particularized farnmer. And we know
that's true. W heard a nunber of these farmers talk
about howa little bit of water nakes a big difference
for them

And so from Womnm ng's perspective, we should
do our best to help all of these folks out to the
extent we can. And that's going to nean the kind of
accounting for farners on both sides of the state |line
that it takes in order to ensure that things are being
done properly.

And, you know, maybe back in the old days we
didn't have to do a very detail ed and sophi sti cat ed
accounti ng of what happened at Tongue Ri ver Reservoir.
But in tines of drought, and perhaps those tines are
I ncreasing in nunber, we are going to have to do that
on the Tongue River Reservoir.

And Wom ng's position is our farners can't
get shortchanged any nore than Montana's farners shoul d
get shortchanged. And we see those bypasses goi ng out

to the Yell owstone River and go, | don't understand why
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we woul d be responsi ble for those deci sions.

And you can understand the position of
Wom ng's farnmers when they | ook at that particular
activity and then hear from Montana, "W shoul d get
nore water." It strikes those fol ks as fundanental |y
unf air.

SPECI AL MASTER: Ckay. Thank you. So let ne
just say in closing, before we get on to the next
portion of the admnistrative proceedi ngs, that the
Suprenme Court takes these types of original
jurisdiction matters very seriously. This one
obvi ously has been up to the Suprene Court once before
and will now be going up a second tine.

And, you know, one of the things | wll nake
sure in ny report to the Suprene Court is not only wll
| carefully review and sift and anal yze the evidence in
this particular matter, but I wll do that with the
background understanding that this is a dispute that
matters a great deal to the water users in both Mntana
and in Wom ng and perhaps in North Dakota; and that,
therefore, this is a matter that requires the utnost
care and deliberation. And | wll nake sure, in ny
report to the Suprene Court, that that is clear to the
Court itself.

| think that counsel on both sides of this
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case have done an exceptionally good job in presenting
evi dence on behalf of their states and the users of
those states. And | think that those presentations and
the quality of those presentations reflect, again, the
| nportance of this particular case and the inportance
with which the two states take the dispute in this
particul ar matter.

It is always, | guess, unfortunate that when
we divide the U S. up into individual units, sonetines
I n a sonewhat geographically random fashion, that it
nmeans that you end up with disputes of this nature that
can't be resol ved outside of court. But the
constitution provides that the Suprenme Court can
resol ve these types of matters when those disputes
cannot be resolved voluntarily. And, again, the
Suprenme Court takes that original jurisdiction very
seriously.

So | just want to, again, before we nove on
to the adm nistrative portion, thank the attorneys for
both sides, as well as everybody who has been worki ng
with you for what | think has been, as | say, a very
good presentation of the materials. And although one
m ght always wi sh that the evidence in sone situations
clearly showed exactly what the situation is, | have

little doubt that the Court, in resolving this
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particul ar case, will have as nmuch evidence as it could
possi bly hope for on the questions that it's going to
need to resol ve.

So those are ny just closing thoughts. And
so | guess the question is would you like to take about
a five-mnute break and then we can tal k about
adm ni strative issues?

MR. KASTE: How |long do you anticipate that
di scussion will last?

SPECI AL MASTER: | can't inmagine it wll take
nore than about 20 m nutes, unless you have a |lot nore
than | do.

MR. KASTE: | don't think so.

SPECI AL MASTER. So shoul d we just go ahead

now?

MR. KASTE: | think that would be great.

SPECI AL MASTER. M. Draper?

MR. DRAPER  Either way woul d be fine, Your
Honor .

SPECI AL MASTER: Ckay. Well, why don't we go
ahead, then, and tal k about -- actually, could we take
about a two-mnute break? | just need to get one thing
which | left downstairs. And I'll be right back.

(Recess taken 2:19 to 2:23
p. m, Decenber 4, 2013)
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SPECI AL MASTER: Ckay. So let's tal k about
the next steps in this proceeding. So first of all, |
just want to talk a nonent about the exhibits. So ny
understanding is is that the court deputies have been
coordinating with both sides to ensure that the |i st
t hat we've been keeping of the exhibits that have been
admtted is accurate. And so ny hope is that list is
going to be accurate. If at sone point intine it
turns out there's an inaccuracy, we can deal with it
t hen.

In order to try to avoid just carting a | ot
of paper around, what | have asked ny deputy to do is
to basically take that list, make sure that all of the
exhi bits that have been admtted are shipped to ne in
San Francisco so I'lIl have those. And that's going to
be particularly val uabl e, because |I've been witing
notes on a lot of the exhibits in this particular room

But we will probably just throw away, for
| ack of a better term all of the additional hard
copi es of those exhibits which are here rather than
spending a | ot of noney to cart themaround. They wll
be recycled into other val uabl e paper itens, |'msure.

M. Draper?

MR. DRAPER  Your Honor, parties have

di scussed this a bit, and we thought we woul d confer
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first and then provide you an agreed -- |like a thunb
drive with all of the admtted exhibits on it
el ectronically so that you would have that.

There have been sone that have been divi ded
into A and B, and there's sone additional ones fromthe
original list that cane in, and that we would agree
that we had a conplete list of all the joint and then
the admtted exhibits of each state and the
denonstrative exhibits and just provide that to on you
a thunb drive to give you an agreed set in that regard.

MR. KASTE: Yes, that sounds like it nakes
the nost sense to us. You could then give that to
whonever at the Suprene Court or nake copies as
necessary dependi ng on what the Court requires.

But with regard to your hard-copy set, other
t han the ones that have been adnmitted and you have your
notes on, if you want to take the renai nder of
Wom ng's exhibits and throw them away, that's fine
W th us.

SPECI AL MASTER: Ckay. | will -- then that's
the process that we'll follow. So, again, just to
confirm any of the copies that we have here of the
exhibits, then those will be shipped to ny office at
St anf or d.

And | would still go with the system though,
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if for any reason you can't find a copy of the exhibit
here and you know it's been admtted, if there' s an
extra copy upstairs, then put that in the box and send
It to me, because that way | don't have to print
anyt hi ng out and waste nore paper. Everything wll be
avai |l abl e.

If you're interested and willing in com ng up
with a new thunb drive that includes all the exhibits
t hat have actually been admtted, including the new
nunberi ng systens, that, obviously, would be quite

val uable. And what | would ask is maybe if could you

send me, like, three thunb drives, with the notion that
"1l ultimately want to send one to the Court and -- in
fact, | think this is an innovation in original

jurisdiction matters.

But one of the nice things about this is, as
| mentioned, | think in the past, although the Court
has paid a lot of attention to the record, | think it's
been an i nfrequent occurrence to actually get copies of
| ndependent exhibits, unless they turn out to be
critically inmportant, because it's just been a hard
matter to do that because of the size of sone of these
records.

This will make it even nore available to the

Supreme Court justices and their clerks so that they
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m ght even be able to | ook at nore exhibits than they
have in the past. So | should think this is a nice
| nprovenent on traditional process.

MR. DRAPER It's going to be nmuch easier. |
think in sonme cases they have actually called for the
record, period. And then a truck has to head for
Washi ngton, D.C.

SPECI AL MASTER: And then, of course, once
they're there, then they're generally not in the
clerk's office; they're sonmewhere else in the court.

So you have to go sonewhere el se and actually get the
exhi bits and pore through them So | do think this is
going to be quite valuable. So that will be useful.

MR. KASTE: Wat do you think an appropriate
time franme for doing that would be? Donna probably
could do it really fast, but | wouldn't want to inpose.

SPECI AL MASTER: | don't think you have to do
It necessarily that quickly, only because, again, |
have ny own set fromthese proceedings. And so as a
general matter, | probably will not have to access that
thunb drive, or at least | can't think of a good reason
why | would need to in your typical case.

So | don't think there's an i nmedi ate rush on
doing that part of the housekeepi ng.

MR. DRAPER | was thinking in terns of
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sonetime after the holidays.

SPECI AL MASTER: That would be fine with ne.

MR, KASTE: G eat.

SPECI AL MASTER:. Ckay. So that takes care of
the exhibits.

MR. DRAPER  Your Honor, | just have one
guestion that occurs to ne.

SPECI AL MASTER: Yes, M. Draper.

MR. DRAPER On the list of exhibits, has
t hat been updated electronically? | haven't talked to
the clerk or Donna about that.

SPECI AL MASTER: No. And so at the nonent,
what we've been doing on the list of exhibits is to --
the deputy has been keeping track, by hand, each of
vari ous exhibits. And one of the reasons that | wanted
to make sure we did it that way is that the alternative
has been sending that to nmy assistant in Palo Alto,
having her then revise it, and sending it back here. |
was just afraid that things mght be lost in the
process.

So what ny plan was to do is to now get that
list and update it electronically. Now, to do that,
one thing that woul d be useful would probably be to get
the electronic copy of that particular file. | don't

think I have it.
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MR. DRAPER |If you don't, we can easily
provide it.

SPECI AL MASTER: Yeah, if you could do that,
then what | could do is have ny assistant in Palo Alto
then go through and update that. And then, presumably,
you can utilize that to then generate -- well, no, you
can probably use that to generate everything.

MR. DRAPER Well, | think as a practical
matter, each party has been keeping track. So we have
our list as well. It mght be good, as we're getting
that thunb drive wwth the actual exhibits on it, to
maybe at that point confirmwth a final electronic
version fromyour assistant that it matches our records
and that everybody is clear and agreed on that. And
that then could be provided at the sane tine as the
thunb drive with the exhibits on it.

SPECI AL MASTER:. Ckay. So | think that
sounds good to ne.

Peggy, does that make sense from your
st andpoi nt ?

THE CLERK: Yeah. | don't have the ability
to do anything on the conputer. It's all --

SPECI AL MASTER: That's right. That's why,
as | said, I'll have Susan do it.

THE CLERK: [I'Il send everything to Susan and
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explain howit works. And |'ve given a copy to both
the State of Montana and the State of Womng. So they
have what | have.

SPECI AL MASTER: Ckay. And what | can do is
| can -- hopefully Susan could conplete that before the
hol i days, because | think we go off on -- | think the
20t h of Decenber, | think, is the last day. Then the
uni versity closes down for sonething |like two and a
hal f weeks. So I'll make sure she gets that out.

And then if there's any issues of
di sagreenent between the two lists that Wom ng and
Mont ana has and what Susan sends, then we can, at that
poi nt, resolve those.

MR. DRAPER  That wi Il work.

SPECI AL MASTER: Ckay. Excellent. Anything
el se on the exhibits?

MR- DRAPER That's all | can think of at the
nmonment, Your Honor.

SPECI AL MASTER: Ckay. Excellent. So then
we -- the posttrial briefs, |I've |ooked to see what
bot h ot her special nmasters have done. [|'mfamliar
wi th, of course, what other courts do.

By ny own preference, |I'm | ooking for advice
fromall of you on this. M own preference would be

trial briefs that actually integrate the | aw and the
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facts rather than setting up a set of proposed findings
of fact and then, afterwards, a discussion of the | aw

| just find that it's nuch easier to pick out those
together. And | believe that's what the special naster
I n Kansas v. Nebraska did, or at least it |ooked to ne
that way fromthe posttrial briefs that actually cane

I n.

MR. DRAPER  That's correct, Your Honor.

SPECI AL MASTER: So that would be ny
preference in terns of fornat.

The second thing is that -- and, again, ny
understanding fromthe Kansas v. Nebraska case was that
the way in which the special nmaster there handl ed
t hi ngs was that both sides had a date by which they
filed their posttrial briefs and then, in that case,
all three sides, but that in this case, both sides
woul d have an opportunity to file posttrial brief on
the sane date and then respond to the others posttri al
brief.

MR. DRAPER  Yes, two sinultaneous filings.
So there woul d be one opportunity for each state to
respond to the other's initial filing.

SPECI AL MASTER: One of the things I like
about that is it gives both sides an opportunity to

respond to the other side. It also neans | woul d get
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sort of everything at once rather than sort of in
pi ecenmeal going on. But | would appreciate any

t houghts that either side have on that particul ar
appr oach.

MR. DRAPER  Those two filings of
si mul taneous briefs seemto be a good nechanism and it
wor ked well in that case.

SPECI AL MASTER: So, M. Kaste, this is
probably a little bit different than the courts in
Wom ng do this, as you keep rem nding nme on things.

MR. KASTE: Well, there's the right way and
the way everybody el se does it. Cbviously, ny
experience has generally confornmed to the Rul es of
civil Procedure that provides for the proposed findings
and conclusions at the close of the case.

| think that can be done just as effectively
I n the manner that you have described with regard to
the sinultaneous briefings. | think that that woul d
work very well. | think it's inportant from ny
perspective, as | would like to respond to what the
State of Montana has to say. And I'msure fromtheir
perspective, they would like to tell you that |'mfull
of it too.

So | think it would be a good procedure. |

think we're going to need maybe a significant anount of
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tinme to put that first brief together. And | think
sone of the tine that may be necessary may be dependent
upon the anount of tinme it takes to get our conplete
transcript. And this has been a very long trial. And
| don't know what the tineline is on that. | certainly
don't want it any faster than you want to do it.

MR. DRAPER | would add to that. | think I
see it ina simlar way. The first thing we need is
the transcript, because | assune you want specific
references. |If we're saying soneone said this, then we
need to give you the page and line that that was said
so that you can take a look at it yourself if you want
to.

SPECI AL MASTER: Yeah. On the -- you know,
the reason why, as | say, | like the law and the facts
i ntegrated together is that, at |east the way ny m nd
works, | think of it in terns of issues. And |'ve
actual ly even found district court opinions that set
out all the facts and then | ater discuss what the | aw
IS to be -- to be | ess understandabl e than those that
integrate the two together. And that's probably the
way in which | will do ny report to the Suprene Court,
Is in that style.

Now, if you want to, of course, you are nore

than free to also submt proposed findings. |'ll be
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happy to take anything. But | would integrate them
And, of course, in that context, you can always have a
di scussion of the |aw and then, you know, specific

di scussi on of what you think the facts are in applying
the law in that particular issue.

MR. KASTE: | think I would envision doing
what | typically do in nost briefs and start with a
factual section and then integrate those facts into the
| egal argunents later on. And that's not necessarily
| ssue specific, but | like to tell a story at the
begi nni ng.

SPECI AL MASTER: Ckay. And in a nonment we
can go off the record and tal k about when you m ght get
the conpleted transcript, because you're absolutely
right, M. Draper. One -- | would say the two nost
val uabl e portions of this, fromny perspective, wll
be, nunber one, the discussion of the | aw, because we
haven't been doing that during the trial itself; and
t hen second of all will be actual references to
sections of the trial that you believe are nost
rel evant to the factual issues that I'll need to make
recommendations to the Court.

So you wll need the full transcript on that.
And ny thought was probably sonmething in the nature

of -- and, again, we can find out when the transcri pt
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woul d be available. But on the assunption that it
probably won't be for a couple of weeks, that it would
then be -- you know, |like a nonth period of tine after
you got the transcript for filing the first one. And
t hen probably a sonewhat shorter period of tinme, you
know, sonething Iike 20 days or sonething like that
after that for the reply.

But, | realize, nunber one, the holidays are
comng up. So |I'mnore than happy to reflect that.
But, you know, | do want to nmake sure that | get a
report to the Suprene Court on a sonewhat pronpt basis
at this particular stage. And |I'mthinking out |oud.

You know, it's probably -- it's unlikely the
Court is going to be considering this particular report
In this session, because by the tine they receive the
report, ask you all whether or not you have exceptions
toit, and then you file exceptions, it's going to be
past the last day in which they have a conference. But
it would be nice to set all of this up so that they
coul d, you know, ideally consider it at the very
begi nni ng of the next term

So -- but I'll consult with the Court as to
when they would like, if possible, to get the report.
But, again, the sooner the better so that they don't

eval uate nme badly on this.
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MR. DRAPER  Your Honor, | put in a request
along those lines. | was, frankly, thinking in terns
of sonething |like 60 days after we get the end of the
transcript. There's five weeks, five full weeks of
testi nony here and hundreds of exhibits that need to be
marshaled in a way that's nost hel pful to you. And
that kind of a tinme franme is, | think, nore conducive
to getting that done in a way that's nost hel pful to
you.

MR. KASTE: |'mglad he squeal ed first,
‘cause | was going to ask for the sane thing.

SPECI AL MASTER: | think this m ght be the
first time, on the record at |east, where the two of
you have actually agreed on a procedural issue.

MR. KASTE: That can't be true. Can't be. |
can't think of one. But it can't be.

And M. Brown was whispering in ny ear that
we nmay have had a conversation with our court
reporter -- and she can just nod if this is correct --
that she was hoping to get this transcript conpl eted by
about the end of January?

SPECI AL MASTER: Let's go off the record for
a second.

(Di scussion held off the

record.)

Bray Reporting - (406) 670-9533




© 00 N o O b~ w NP

N DN DN N DD P P P PPk
g b~ W N B O © 00 N OO OB~ w N +» O

Page 6018

SPECI AL MASTER: So let's go back on the
record. So then the question becones, | do think,
given the nature of the case, it probably wll be
val uabl e also to have a posttrial hearing. And, again,
nmy understanding, fromwhat | could see fromthe
record, was that the special nmaster in Kansas v.
Nebraska actually issued you a draft report, and then
he held the hearing after the draft report; is that
correct?

MR. DRAPER That's the way he did it, Your
Honor. He had that hearing after rather than before
I ssuing the draft.

SPECI AL MASTER: So |'ve been thinking about
this. And the advantage of doing it that way, of
course, is that there you have a very clear direction
to respond to. The only concern | have about that is
t he concern that even subconsciously, once sonebody has
actually witten sonmething down in the formof a draft
report and then circulated it, it becones nore
difficult for that person to actually then change their
opi ni on based on what they hear sonebody say.

And as | say, | think that's just the way
t hi ngs work subconsciously. | would certainly, if we
did it that way, be as open as | possibly could. But I

j ust wonder whether or not there isn't that problem
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t here.

And | wonder whether or not the better way of
doing it mght be, instead, to have a hearing before I
actually issue a report publicly, but to give sone
gui dance on what | consider to be sone of the key
guestions and issues, both factually and legally, on
which | woul d appreci ate the nbost gui dance.

And to be effective, that would require that
| have been working on a report and at | east have sort
of a sense of, you know, when | sit down to actually
wite it, what are the sections that becone nost
difficult to wite because it's hard to see exactly
factually or legally a clear, unbriefed answer.

MR. DRAPER | mght offer ny reaction to
that, Your Honor. | think your notion is very good.

If you would like to get the comments of the parties
and answers to any questions you m ght have before you

ki nd of |ock yourself into what you think needs to be

decided, | think that there's a great advantage to
t hat .

|, as a party -- and | would think Wom ng
m ght agree with this -- that when you have first read

those briefs and you have questions for each side that
you haven't either -- you have a true question or you

feel you need to clarify as to what the thinking is or
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give a party a last chance to defend a position or
sonet hi ng, you give themthat opportunity.

And it gives you the nost flexibility, I
think, in ternms of comng to a report with the ful
I nput of the parties based on the record. And | think
your notion of if there are particular issues that you
want the parties to be sure to be ready to address at
an argunent, that specifying those can be very hel pful.

SPECI AL MASTER: M. Kaste.

MR. KASTE: It's a weird day. | think the
| dea of prorulgating a draft report, people just don't
change their mnds that often. And then it nakes the
heari ng seem sonewhat superfluous. | think the way in
whi ch you handl ed the summary judgnent proceedi ngs by
| ssui ng sone notes about the questions that you wanted
answers to worked very well. Perhaps a little earlier
noti ce about those questions would be nice to give us a
little bit of a heads-up about what we shoul d prepare
for.

But | think that the report ought to cone out
after the hearing. And | do think that the better use
of all of our tinme would be for you to identify for us
what it is you have concerns about in advance of that
hearing. | thought that worked very well.

SPECI AL MASTER: Ckay. So several things.
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One of the things that | will try to do, actually even
before the end of this cal endar year, on the assunption
that the record in this case is not going to be ready
before then and, therefore, you don't need to know
today, | will try to set out at |east sort of the
various areas that | want to make sure that the
posttrial brief addresses, as well as any particular
guestions that woul d be useful for ne.

| mean, we've begun to do that a little bit
in the closings, and | think |I can probably do a little
bit nmore of that so that at |east when you're doing the
posttrial briefs in whatever format order that you want
to present them you know that you've addressed the
various issues that | m ght have.

And then what | will do before the posttri al
hearing is, again, to set out the particul ar questions,
both factual and |legal, where it would be useful to
have sone particul ar di scussion during the hearing
itself. And in order to do that effectively, I'll need
to be drafting, at |east penciling out, sections of the
speci al report.

So | should be able to do it earlier than I
did on the sunmary judgnent notion where, the truth of
the matter was, that it was only about four days before

that | finished all the various papers that you had
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given me as part of the summary judgnent. So | wasn't
able to get you those questions nmuch ahead of tine.

So why don't we go ahead and do that in that
fashion. And then what | will do after that is | wll
submt a -- this is all subject to change, but | wll
plan to submt a draft report. And just like | did for
the last draft -- or the last report that | submtted
In this particular case, | wll circulate that ahead of
actual filing, not for argunent on it at that
particul ar stage, but instead to make sure that, in
fact, | have correctly stated what the evi dence shows
in various areas. And if there's just sonething that
you find that's just blatantly incorrect, you can point
that out tone. So it won't be as if you won't have an
opportunity to look at the report also. Ckay.

MR. KASTE: And | guess | would suggest with
regard to timng that we just sort of operate on our
court reporter's schedule. And oftentines, in various
courts, the tinme for a brief runs fromthe date in
which the transcript is certified. And perhaps we
woul d just tie our 60-day wi ndow to sone notice from
Vonni that she's done and that we have themall and
then tack 30 days onto that for the response brief.

So not necessarily set a specific date. And

t hat woul d accommodate, in the event there's sone kind
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of hiccup with regard to the transcript that causes it
to be a few days | ater than expected, we don't have to
run around and file orders changi ng dates.

MR DRAPER | think that's, again, a great
suggestion. Tying it to when the conplete transcri pt
Is avail able to the parties is a very typical and
| ogi cal procedure.

SPECI AL MASTER:  Ckay.

MR. KASTE: So don't hurry, Vonni.

SPECI AL MASTER: Well, no, let me think. |
will issue an order next week on this. There are two
things | want to give thought to based on what we've
tal ked about so far. The first is whether or not to
give 60 days or 45 days on that first brief. And what
| want to do is talk to the Court, get a sense of the
overal |l schedul e and see how this actually flows in
order to nmake sure that this is also useful fromthe
standpoint of the Court's overall schedule. But I
under stand both sides request to have 60 days rather
than a shorter period of tine.

And then the second question is whether or
not to just go fromwhen the final transcript is to be
certified or whether or not to sort of set a date that
will be changed if that certification is later. And

that's so that Vonni knows that | have a particular
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date that I'maimng for, although I'm sure she wl|l
get this done as quickly as possible.

And then if we do end up, for exanple, with
January -- end of January for the transcript, then it's
the end of March for the -- if it's 60 days, it would
be the end of March for the initial posttrial brief and
then the end of April for the second one, the replies.
And that probably neans we'll be tal king about the
| atter part of May, then, for the actual hearing.

Woul dn't want to push it nuch beyond that.
But at the sane tinme, that would -- | will need tine to
actual ly process what you've sent ne. And so what |'|
probably do, then, is get you ny thoughts and questi ons
about ten days ahead of tinme, and then we woul d have
t he argunent.

And any problemw th having that at Stanford?

MR. DRAPER  Absol utely not, Your Honor.

MR. KASTE: Wy do you want ne to go to
Stanford so bad? No, that's --

SPECI AL MASTER: ' Cause you didn't make it
the first time we did one.

MR. KASTE: |If that's convenient for you, and
given that we don't have to nove the entire trial
there --

SPECI AL MASTER: That's what |'mthinki ng.
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MR. KASTE: |If just a few of us have to go,

then that would be great. And | do want to express,

agai n, how thankful we all are, and in particular, all

of our w tnesses, probably on both sides, that this

trial was conducted here in
worl d of difference for the
to sit in that wtness chair

SPECI AL MASTER |

hope for those of you, |ike

Billings. It has nade a
various fol ks that have had
"msure it did. And | also

M. Hayes, who has been our

nost dedi cated nenber of the audience for this trial,

you know, | hope it also hel
here. But |I'mglad we were

And by the way, I

ped all of you to have it
abl e do that.

t hanked t hi s norning,

again, the district court for actually hosting us here.

So, okay. So | think that, then, takes care

of those various nmatters. And |'mjust checking here.

MR. DRAPER: | want to thank M. Kaste for

maki ng our record 100 percent by comng into |ine on

that last point. W're 100

trial finished here.

percent, at |east since the

SPECI AL MASTER: Ckay. And, actually, |

shoul d say that Billings has been a delightful place to

spend this period of tine.

know a variety of people in

|'"ve actually gotten to

the town. So although it

tends to be the -- at Stella's that | think | know the
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nost people at this particular point.

kay. Anything el se that people can think
about at this point admnistratively?

MR. DRAPER  Not that | can think of at the
nmonment, Your Honor.

SPECI AL MASTER: Ckay. Then what | wll do
iIs | wll enbody all of this into another case
managenent order. As | say you know, | think there are
only those sort of two questions that are open: The 60
days versus 45 days; and second of all, whether or not
to have a fixed date to set this fromor whether or not
to do it fromthe actual certification of the final
record in the case.

And | will then enbody this in an order. As
part of that order, |'ll also set out particular areas

| want to make sure the posttrial briefs are focused

on.
MR. DRAPER  Very good.
SPECI AL MASTER: Ckay. Then | woul d say at
this stage -- you know, |'ve already said what, you

know, | thought about the overall presentations. But |
just want to say it really has been delightful to be
here with all of you for the last two nonths. That's a
| ong period of tine.

And | know that's been true, not only for all
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of the attorneys, but, again, people |like M. Hayes,
who was here diligently followi ng the proceedi ngs, as
wel | as people |ike M. Book and M. Hi nckley and

M. Aycock who were here as experts, and al so counsel
for North Dakota, who it nust not always have been easy
to sit there and not be able to get up and actually
make argunment on your own; although, I'msure the state
of North Dakota didn't m nd.

So thank you very nmuch for your presentations
in this case. It was expertly done. And | appreciate
it very much. And I'lIl |look forward to seeing all of
you next year probably at Stanford University.

So at this point, I"'mgoing to do two things.
First of all, I'"'mgoing to weld this thing.

And so that's the end of the trial in Mntana
v. Wonm ng, No. 137, Oiginal, in the Supreme Court of
the United States on the liability phase of the case.

So we're now off the record.

(Trial Proceedi ngs concl uded
at 2:58 p.m, Decenber 4,
2013.)
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REPORTER S CERTI FI CATE

I, Vonni R Bray, a Certified Realtine
Reporter, certify that the foregoing transcript,
consisting of 189, is a true and correct record of the
proceedi ngs given at the tinme and pl ace herei nbefore
nmentioned; that the proceedings were reported by nme in
machi ne shorthand and thereafter reduced to typewiting
usi ng conputer-assisted transcription.

| further certify that | amnot attorney for,
nor enployed by, nor related to any of the parties or
attorneys to this action, nor financially interested in
this action.

I N WTNESS WHEREOF, | have set ny hand at
Laurel, Montana, this 14th day of February, 2014.

R
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\_\) &\r\\;:\x/—/l(%. \Q/\‘)ﬁ/\» 3

Vonni R Bray, RPR CRR
P. O Box 125

Laurel, MI 59044

€4063 670- 9533 - Cell
888) 277-9372 - Fax

vonni . bray@mai | . com
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          1           WEDNESDAY, DECEMBER 4, 2013, 8:39 A.M.



          2            SPECIAL MASTER:  Okay.  And everyone can be



          3  seated.  So why don't we actually start out by getting



          4  a sense of where we're going to go today, and then we



          5  can continue Mr. Hinckley's examination.



          6            So, Mr. Draper.



          7            MR. DRAPER:  Your Honor, as I envision today,



          8  we would address your questions to the witness; I would



          9  follow with any follow-up; there would be redirect; and



         10  then as I understand it, Wyoming would like to do



         11  closing arguments.  We don't really think it's the most



         12  efficient use of time, but we're glad to participate.



         13  And we will have a short closing statement as a result.



         14            And I think that should do it.



         15            SPECIAL MASTER:  Okay.  So you do not



         16  anticipate, then, calling any rebuttal witnesses?



         17            MR. DRAPER:  In terms of rebuttal, the answer



         18  is no unless something is raised here in the final



         19  testimony of Mr. Hinckley.  And in particular, the one



         20  that I'm thinking of is that Mr. Book is able to



         21  address the question that arose yesterday if it turns



         22  out that Mr. Hinckley is not able to do that.  So



         23  that's the one thing that I have in mind at this point



         24  is a possibility.



         25            SPECIAL MASTER:  Okay.
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          1            MR. KASTE:  He is --



          2            SPECIAL MASTER:  Thank you.  And I think



          3  that's fair.



          4            MR. KASTE:  Your Honor, he is.  And you



          5  should probably start with that one.  That sounds great



          6  to me.  I do think a closing argument would be



          7  valuable, and then a short discussion about the future



          8  schedule and what would be helpful to you in terms of



          9  briefing and findings and conclusions.



         10            SPECIAL MASTER:  Okay.



         11            MR. DRAPER:  Yes, Your Honor, we think that



         12  really the most helpful for you is going to be our



         13  posttrial briefs.  And once we've submitted those to



         14  you, it may be helpful to have a day of argument in



         15  Stanford to address any final questions raised by the



         16  parties or by yourself.



         17            SPECIAL MASTER:  Particularly if it's minus



         18  11 degrees here.



         19            MR. DRAPER:  Yes.



         20            MR. KASTE:  I stand by my statement that I



         21  never want to go to Stanford.



         22            SPECIAL MASTER:  Okay.  That sounds great.



         23  So then why don't I start out by asking my various



         24  questions.  And then, Mr. Draper, you'll have an



         25  opportunity to do any additional cross that you want,
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          1  followed by Mr. Kaste with any further direct.



          2                   BERN HINCKLEY (CONT.),



          3  having been first duly sworn, testified as follows:



          4                        EXAMINATION



          5  BY SPECIAL MASTER:



          6       Q.   So let me just walk through with you,



          7  Mr. Hinckley, the various parts of your testimony that



          8  you went over yesterday.  And, again, the reason is, as



          9  you know from sitting here for several weeks now, my



         10  questions are both to clarify points that may be a



         11  little bit less clear to me, also to make sure the



         12  record is as complete for the Court as possible, and



         13  also occasionally to probe here and there on particular



         14  points.



         15            So -- and I'm just going to go through to



         16  make sure that, in fact, I'm getting all of my various



         17  questions.



         18            So my first question actually follows up on



         19  my questions yesterday on the limit as to what you can



         20  actually testify on.  But I noticed on page 3 -- and as



         21  I said, primarily I'm just going to be going



         22  numerically through your exhibit -- through your expert



         23  report step by step.



         24            So the first one's on page 3.  And you'll see



         25  there under heading 1, you say that "Book's concept of
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          1  'full' is inconsistent with the 1950 capacity of the



          2  reservoir, with the 1950 level of storage contracts,



          3  and with the water right."



          4            And just a prefatory comment, I think



          5  ultimately a question, of course, is to whether or not



          6  Mr. Book's concept of full is consistent or



          7  inconsistent with the water rights that Montana might



          8  have is a question of question of law.



          9            But having said that, when I looked at your



         10  Subsection C at pages 4 to 5, which is where you



         11  discuss the water rights, I never actually saw any



         12  place there where you pointed to a particular aspect of



         13  the water right that you thought were inconsistent with



         14  what Mr. Book had in his expert report.



         15            So is there a particular aspect of this



         16  section here that I should be looking at and thinking



         17  about that question from your perspective?



         18       A.   Yeah.  In the sense, it's looking for



         19  something that I wasn't able to find.  So harken back



         20  to our discussion yesterday, not that I was trying to



         21  play lawyer, but one does need to look at the water



         22  rights to have sense of what is a relevant argument to



         23  bring forward.  So one has to at least study the rights



         24  to the extent of trying to make the technical analysis



         25  useful.
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          1            In this case, what Mr. Book did was the



          2  obvious thing of simply peg the injury to Montana



          3  pre-'50 uses at the physical capacity of the reservoir.



          4  Tacitly, although, I don't know that he ever said that



          5  is the right.



          6            When I go back and look at the abstracts



          7  which have changed over of the period from '82 to as



          8  recently as last fall trying to see if there's a clear



          9  expression of what is the right for Tongue River



         10  Reservoir, the closest one can come -- well, the most



         11  recent incarnation of the right that's being proposed



         12  for adjudication is this unlimited storage delivery



         13  requirement of 60,000 acre-feet.



         14            So I worked through in Section C what I



         15  thought the implications of that might be with respect



         16  to how much water that translates into by way of a call



         17  against upstream juniors, and then left it at that.



         18  So, no, I didn't -- this is what I think the right is.



         19  My perception, from a layman's point of view, is that



         20  the right is kind of amorphous.



         21       Q.   Okay.  So that's helpful.  And I think that's



         22  consistent with what you have in your particular report



         23  here.  First of all, as I understood what you were



         24  saying here was that you found it difficult to figure



         25  out exactly what the right was when you went back and
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          1  actually looked at a variety of documents.



          2            And then, second of all, as you point out,



          3  one of the things that you looked at was what are the



          4  numerical implications of various types of



          5  interpretations of those rights.



          6            And I should, by the way, compliment both you



          7  and Mr. Book in providing encyclopedic amount of



          8  information on the operations and uses of water in the



          9  Tongue River area.  Okay.



         10            The next question which I had is on your



         11  testimony with respect to the -- oh, one other question



         12  on page 3.  This is at the very bottom of page 3.  And



         13  again, I just want to clarify here.  You say in the



         14  years 2001, 2002 -- well, now that you started that --



         15  let me actually rephrase things.



         16            At the bottom of page 3 you talk about what



         17  the peak storage was in four years:  2001, 2002, 2004,



         18  and 2006.  And as you discussed with Mr. Kaste



         19  yesterday, you then, at the top of page 4, say that the



         20  "reservoir storage was volumetrically sufficient to



         21  satisfy the contract volume set in 1950."



         22            And so as I understand what you're saying



         23  here is if you look at this purely as a matter of



         24  volume, that there was more than 30,000 acre-feet of --



         25  or 32,000 acre-feet of water available in all of those
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          1  four years?



          2       A.   That's correct.



          3       Q.   Okay.  And so that does not take into



          4  account, if it's relevant, any of that water that would



          5  belong to the Northern Cheyenne?



          6       A.   No.  No.  The comparative I'm using here is



          7  the level of contracts that were established at the



          8  time of the compact.  That was the 32,000.  So that's



          9  why I picked that as my benchmark and compared several



         10  operations to that benchmark.



         11       Q.   Okay.  And that's what I thought you were



         12  saying here.  But, again, I just wanted to clarify on



         13  that particular point.



         14       A.   That's exactly right.



         15       Q.   Then if we turn to page 7, this is where you



         16  discuss the various irrigation, stock, and municipal



         17  rights downstream of the Tongue River Reservoir.  And



         18  you discussed with Mr. Kaste yesterday the fact that,



         19  as I understand what you were saying, that the amount



         20  of water that would be needed to satisfy and to meet



         21  the stock water rights downstream in terms of actual



         22  releases from the reservoir does not vary by the number



         23  of cattle involved.



         24       A.   Well, it varies a very tiny amount based on



         25  the cattle involved.  If you recall, the McBeath memo
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          1  put a number to how many cattle he thought were there,



          2  I believe, and it came out to .03 CFS, if I recall.  So



          3  if I had ten times that many, it's .3, and if there



          4  were hundred times that many, it would be 3, which



          5  comes out of the 50, which is the carrier water.



          6            So my point was that -- what I extracted from



          7  the McBeath memo was the 50 CFS that it takes to get



          8  water down to meet whatever the demand is from cattle,



          9  and that that calculation, as he presented it, is quite



         10  insensitive to the number of stock rights.  But that's



         11  pertinent to -- because the actual consumption is such



         12  a tiny, tiny part of the total of the 50 CFS.



         13       Q.   So this is where I get a little bit confused,



         14  and so this is where you can help me.  So your reliance



         15  is on the McBeath memo; correct?



         16       A.   Yes.  I relied on his -- as he expressed it,



         17  the engineering judgment to say 50 CFS was a sufficient



         18  flow to carry stock rights.



         19       Q.   And he went through a fairly careful analysis



         20  it seems, relatively detailed, to figure out, well,



         21  this cattle here is the number of CFS that's actually



         22  needed to meet the consumptive use of the livestock and



         23  comes up with a very specific number.  And then he



         24  comes up with, okay, 50 is the number that you need to



         25  get it down there.
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          1            So why did he -- first of all, if you have



          2  any sense of, why would you bother to go through that



          3  type of analysis on the amount for the livestock if



          4  ultimately it's a number like 50 is going to meet .034



          5  CFS or 3.4 CFS?



          6       A.   Well, on one hand, I think he was being



          7  methodical.  But if I remember the memo correctly, he



          8  also then extracts an acre-feet of consumption for the



          9  cattle.  20 acre-feet or something.



         10       Q.   Yes, it's 29.



         11       A.   So the number of cattle matters to the



         12  consumptive use, 'cause theirs is the only consumptive



         13  use.  The rest of it is just flowing on down the



         14  stream.  So, you know, one interpretation, that's what



         15  the beneficial use is, the very small .03 CFS which



         16  becomes the 40 acre-feet, or whatever it was.



         17            So my assumption would be that he was



         18  interested in both the flow that it takes to meet the



         19  right as well as what the ultimate volume it would take



         20  to meet the right is.  And the volume is based entirely



         21  on how much water is extracted from the system by the



         22  cattle.  That's the very small number.  That would be a



         23  reason why he would care about the number of cattle for



         24  that little piece.



         25       Q.   So the amount of flow that you need in order
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          1  to get water to a particular point does not depend on



          2  how much water you actually need to get there?



          3       A.   Well, it would if that use -- say there was a



          4  10-CFS demand that you were trying to meet.  Then you



          5  would have to figure out, what does it take to get the



          6  water there?  And what does it take to actually meet



          7  that need?



          8            But in this case, that need, the consumptive



          9  use is so tiny that it's inconceivable to me that if I



         10  double, triple, quadruple the consumptive demand it



         11  would change the carrier demand.



         12            So it's proportionate, is why this particular



         13  demand is such a tiny piece that I think we can reflect



         14  the number of rights, for example.



         15       Q.   All right.  I mean, I think I understand your



         16  basic point.  But I'm still trying to understand when



         17  you have a relatively small volume like that, okay, how



         18  do you determine what you actually need in order to get



         19  that amount of water down to the point of use?



         20       A.   Well, I assume in this case that it's



         21  independent of the need, and he was looking at the flow



         22  conditions in the river, the length of the channel,



         23  conveyance losses.  I don't know if he considered ice.



         24  We discussed that.  He wasn't explicit in all the



         25  things he considered in what is the appropriate amount
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          1  to get down there.



          2            If I was delivering that into a sealed pipe



          3  that was kept above freezing, I would put .03 CFS into



          4  the pipe.  He's delivering it through however many



          5  miles of open channel, so had to consider what the



          6  implications of that were as a conveyance system and



          7  how far it deviated from a closed pipe.  And that's



          8  where the 50 CFS comes from, is my interpretation of



          9  his memo.



         10       Q.   So there would be a variety of different



         11  factors, then, that go into determining what that flow



         12  rate is necessary to get a small amount, as you point



         13  out, of CFS down to the confluence with the



         14  Yellowstone?



         15       A.   Certainly.  And I would expect that 50 CFS



         16  number to be completely unique to that particular



         17  situation.  Were this river somewhere else or a shorter



         18  river or was a tortuous river, it would be a different



         19  number.



         20       Q.   Okay.  And we've talked about some of the



         21  factors, and so if I can better understand it.  Some of



         22  them, like icing, I would imagine would not be



         23  particularly -- that the relationship of the amount of



         24  water that you need to avoid everything icing up, so



         25  the cattle can't even drink the water, would not be





                          Bray Reporting (406) 670-9533

�                                                                  5854



                                    BERN HINCKLEY - December 4, 2013

                             Examination Cont. by the Special Master





          1  particularly sensitive to the actual amount of water



          2  that you have to get down there.  But other things I



          3  would think like, for example, the loss of water along



          4  the river would be sensitive to the amount of water



          5  that you have to get down there.



          6       A.   Oh, in the sense of -- yeah, if you were



          7  trying to transport 100 CFS to the end, it would suffer



          8  more losses than 50 CFS.



          9       Q.   So if this number is not sensitive to -- and,



         10  again, I realize we're dealing with a small amount that



         11  actually has to get down there.  So if it's not



         12  sensitive to that, how would you -- what would it be --



         13  and I know we're sort of speculating now because we



         14  don't have Mr. McBeath here.



         15            What would not be sensitive to the ultimate



         16  amount you have to get down there?



         17       A.   I'm not sure we're casting the question quite



         18  right yet.



         19       Q.   Let me rephrase it a different way.  If you



         20  know you have to get a small amount of water down to



         21  the end of the stream --



         22       A.   Okay.



         23       Q.   -- as a matter of winter flows, there's some



         24  factors that you would expect would be dependent upon



         25  how much you have to get down to the bottom of the
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          1  stream.  That would be, for example, if you have water



          2  that you're losing for one reason, evaporation, if it's



          3  a losing stream and you're losing water out of it, all



          4  of that you would think would be sensitive to the



          5  amount of water that you have to get down to the base.



          6            And so my question is what factors would you



          7  consider -- this is a hypothetical, nothing to do with



          8  the Tongue.  What factors would you consider that



          9  wouldn't be sensitive to the amount of water that you



         10  had to get down there?



         11       A.   Well, let's -- so let's think of it as a



         12  conveyance-loss question in any river system you want



         13  to work on.  When one is looking at conveyance losses,



         14  one looks at seepage losses out of the river channel,



         15  evaporation from the water surface.  Evapotranspiration



         16  from the stream side vegetation would be the principal



         17  components of loss.



         18            Now, the ice is a different condition with



         19  which I haven't ever dealt.  But it makes intuitive



         20  sense that there would be some relationship between the



         21  amount of water and how the ice would form.  If I had



         22  zero flow, presumably there would be no ice form



         23  because there would be no water to form ice.



         24            And then as one dialed up the water, I'm



         25  envisioning there would be some optimum flow for making
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          1  ice.  And beyond that, it would be contrary to making



          2  more ice.  You'd have plenty of flow to keep the river



          3  clear.



          4            So somewhere in that analysis of how much



          5  water do I have to release here to get this much water



          6  here is not unreasonable to me that ice would be part



          7  of that discussion along with the more conventional



          8  pieces of evaporation, evapotranspiration, seepage



          9  losses.



         10            Now, as long as the amount that I'm trying to



         11  deliver is quite small, then the amount of water it



         12  takes to keep the channel open is going to be



         13  insensitive to what that small number is.  If I'm



         14  trying to deliver 200 CFS, obviously, I'm going to have



         15  to release 200 plus however much it takes to insure



         16  that the whole 200 gets to the end.  And in that larger



         17  river, things like evaporation and ET are going to be



         18  larger from the larger river surface.



         19            Often that's expressed in a percent per mile,



         20  for example, as conveyance loss.  So I think what's



         21  special about this one is we're kind of off the hook in



         22  that the delivery requirement is so tiny that it really



         23  ricochets very little into the corpus of how much water



         24  has to flow down the river.



         25       Q.   This has been helpful to me.  In some cases,
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          1  I'm just thinking through some of these issues as we go



          2  along.



          3            So then, again, just so that I can understand



          4  better, on page 10 you talk about Figure 5b, which is



          5  your calculation of -- or it's your model monthly



          6  contents of the Tongue River Reservoir, in this case an



          7  assumption that there would be a bypass of 75 CFS.  And



          8  I just wanted to make sure I understood.



          9            If you are using the 69,400 acre-foot 1950



         10  capacity, then there are two years in which, under the



         11  75-CFS bypass, it would not completely fill; is that



         12  correct?



         13       A.   That's correct.



         14       Q.   And it's just a little bit hard to read the



         15  chart.  It looks to me as if those are 2002 and 2004?



         16       A.   Yes.



         17       Q.   Okay.  And I'm also curious, on the chart



         18  itself on Figure 5b, is -- are the hash marks the



         19  beginning and end of the water year?



         20       A.   Yes.  As the legend indicates, those are



         21  water-year increments, and then the label is placed in



         22  the middle of the year.  The years separate themselves



         23  out nicely because every spring you see the peak, and



         24  those low spots are going to be in September, October



         25  typically.
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          1       Q.   Okay.  Thanks.  And then also notice it would



          2  fill to at least 66,000 acre-feet in all years.



          3  There's nothing -- the 66,000 figure was simply the



          4  figure that, when you look to see the lowest points to



          5  which it filled, it's 66,000; is that correct?



          6       A.   That's correct.



          7       Q.   There's no special meaning to 66,000 other



          8  than that?



          9       A.   Just slide the ruler down to fix that 2002



         10  peak.



         11       Q.   Okay.  Then on the next page, you say -- this



         12  is the bottom of the first paragraph up there.  You



         13  say, "These results indicate that the reservoir would



         14  have been entirely drained in 2004, 2005, and 2006 had



         15  a 175-CFS winter bypass been coupled with historical



         16  releases of storage."



         17            So two questions.  The first is, when you say



         18  "coupled with historical releases of storage," are you



         19  talking about the actual releases of storage in those



         20  years, or are you talking about something different?



         21       A.   No.  In those years.  The modeling that



         22  generated all three of the figures, 5a, b, and c,



         23  didn't attempt to say whether they released



         24  appropriately or not.  We simply took what they did



         25  that year and superimposed it on our volume accounting.





                          Bray Reporting (406) 670-9533

�                                                                  5859



                                    BERN HINCKLEY - December 4, 2013

                             Examination Cont. by the Special Master





          1       Q.   Okay.  Now, when you say "historical releases



          2  of storage," are you talking about releases of storage



          3  once the various water users called for their storage?



          4       A.   No.  That's probably not as well stated as it



          5  should be.  We simply took the historical releases from



          6  the reservoir, whatever they were.  So what we did is



          7  we stopped any special accounting on the 1st of May and



          8  said, whatever happens after the 1st -- we will impose



          9  on the model starting the 1st of May whatever actually



         10  happened.  And if there was a hundred thousand



         11  acre-feet that ran out of the bottom of the reservoir



         12  for whatever reasons, then we ran hundred thousand



         13  acre-feet out of the model.



         14       Q.   Okay.



         15       A.   So that it really isn't coupled -- certainly



         16  isn't coupled to any specific storage orders or even



         17  storage natural flow, is probably a better word there.



         18  It would have been just the historic outflows from the



         19  reservoir.



         20       Q.   Okay.  So this is helpful in my understanding



         21  of your analysis.  So what you did was you imposed a



         22  175-CFS bypass that began on October 1st and ran



         23  through April 30th?



         24       A.   Correct.



         25       Q.   Okay.  And --
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          1       A.   And all three of the bypasses were set up in



          2  that same way, as you just said it, October 30.



          3       Q.   Okay.  And then what you did was any water



          4  that flowed out of the Tongue River Reservoir after



          5  that was considered a release of storage?



          6       A.   Was -- well, considered an outflow from the



          7  reservoir.  That's why I said a better term here would



          8  have been that whatever came out of the reservoir



          9  stating May 1 historically we took out of the model, so



         10  that we were not getting into whether that was done



         11  correctly or incorrectly or storage or natural flow or



         12  whatever.  We assumed, for the sake of this model, that



         13  whatever happened historically, May 1 to



         14  September 30th, was correct.  It is what it is.



         15       Q.   So, again, that's May 1 to September 30.  The



         16  actual outflows are what you mean by historical



         17  releases of storage?



         18       A.   Yes.  That would have been a better way to



         19  say it.



         20       Q.   Let me clarify on that.  Are you simply



         21  looking at the amount of water which is coming out of



         22  the reservoir at that point?



         23       A.   Yes.



         24       Q.   Are you taking into account water that is



         25  coming over the state line?
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          1       A.   No.  This would be just the water that came



          2  out of reservoir.  Now, typically, somewhere after



          3  May 1 that's going to include everything coming across



          4  the state line plus whatever augmentation they want to



          5  add with the reservoir itself.



          6       Q.   So if one wanted to actually figure out how



          7  much water was being released from storage, then what



          8  you would have to do is to take the outflow numbers



          9  that you used here and subtract the state line flows?



         10       A.   Yeah.  I'm smiling because it gets more



         11  complicated than that because you've got the



         12  evaporative losses in the reservoir.



         13            Mr. Book provided us a table where he



         14  attempted to reconcile that.  But there are, in detail,



         15  some interesting issues in terms of evaporation and



         16  inflows for the reservoir from its own catchment.



         17            So it has other inflows, albeit quite small,



         18  than the flow at the state line.  So one sees



         19  aberrations in the attempt to reconcile the volume in



         20  the reservoir as measured by the stage and that the



         21  strict accounting, as you're envisioning it, of the



         22  only water into the box at state line and the only



         23  water out is the gauge below the dam.  So, yeah, when



         24  one can do that; we did not.



         25       Q.   Okay.  But, again, so if I understand this,
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          1  what you did -- when you're talking here about the



          2  historical releases of storage, then there what you did



          3  was you simply looked at the gauge numbers for what was



          4  flowing out of the reservoir in that period?



          5       A.   I think that's right.



          6       Q.   Okay.  And as you point out, if you actually



          7  were trying to figure out exactly how things operated,



          8  you would need to take into account evaporation.  But



          9  there's no specific accounting for the evaporation



         10  here.  In other words, you don't take some evaporation



         11  numbers and put those in this part of the model either?



         12       A.   No, there's no explicit accounting of that.



         13  Whatever that is is built into whatever they chose to



         14  release from the reservoir.



         15       Q.   Right.  Understood.  Okay.  And then I need



         16  to ask, even though I feel a little uncomfortable about



         17  this because it refers to a deposition of Mr. Hayes --



         18  and, of course, I've not seen that deposition, and that



         19  probably is the clearest understanding of exactly what



         20  was said here.



         21            You say here, in the middle of the page,



         22  "Even under 75-CFS bypass, the reservoir would have



         23  achieved substantially more storage than was found to



         24  be adequate to meet irrigation demands during the



         25  reduced capacity period from 1978 to 1999."
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          1            Now, as I interpret that, there was a



          2  discussion during Mr. Hayes' deposition of whether or



          3  not the local ranchers were able to get along with the



          4  water that they had during that reduced period.  Is



          5  that correct?



          6            Or -- I mean, I find it sort of somewhat



          7  difficult, to be honest, to know exactly what that



          8  means.  And, as I say, the best thing would probably be



          9  the deposition itself.  But what did Mr. Hayes say then



         10  that you're using as part of your testimony here?



         11       A.   Well, I don't recall the exact words either.



         12  But the sense of it was everybody was fine before the



         13  enlargement.  It seems to me that came up in several



         14  points.  The first commissioner was appointed in 2001.



         15            Why is that?  We didn't need one before that.



         16  Were you adequately supplied before 2001?  The answer



         17  is in the affirmative.



         18            So, again, I can't quote the exact language,



         19  but the clear statement that I took from the deposition



         20  was, we didn't have a water supply problem prior to



         21  2001.  And that would apply to this period when the



         22  reservoir was not filled to its capacity for whatever



         23  reasons, suggesting, I think, pretty strongly, that



         24  whatever that storage was, it was adequate to get the



         25  job done.
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          1       Q.   Okay.  Thanks.  If you turn to the top of



          2  page 12, you have a statement here which is, "Because a



          3  storage right is inherently based on future use, there



          4  can be no immediate injury to that right due to



          5  diversions by upstream juniors.  Only if the storage



          6  right subsequently fails to fill will an impact from



          7  such diversion be realized."



          8            And the reason I want to focus on this for a



          9  second is I could imagine situations where that could



         10  be an issue.  And it also seems to run counter to what



         11  my, sort of, automatic lay assumption would be, which



         12  is that if you have a reservoir that hasn't filled and



         13  it looks like it might not fill at a time when you were



         14  making decisions regarding what you should plant, that



         15  that would actually have an impact on it even if later



         16  in the year the reservoir actually fills.



         17       A.   I think the key phrase in your question is



         18  "if you thought it wouldn't fill."  And regulation of



         19  reservoir rights are inherently imprecise in that way,



         20  because let's pause and look at the opposite extreme



         21  where monstrous snowpack -- clearly that reservoir is



         22  going to fill before the demand season arrives.



         23            Yes, it is senior to some upstream right, but



         24  it would be senseless to deprive that upstream right of



         25  its use simply because the reservoir wasn't filled.
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          1  And on paper it's the senior right that isn't satisfied



          2  yet, so you better fill it up.



          3            So a regulator faced with that situation has



          4  to make that difficult decision of, well, are they



          5  going to fill or aren't they?  And I think we heard



          6  Mr. Tyrrell describe a situation where he denied a call



          7  expecting it to fill in the case of inland lakes.  And



          8  he was sweating bullets as we got down to the last day



          9  of the month and it just barely filled.  And he was



         10  exonerated.



         11            But that's an inherently difficult situation



         12  to know whether to honor the call, is the terminology



         13  used in Wyoming, based on whether it's going to fill or



         14  not, with everyone understanding that if it does fill,



         15  then it would have been injurious to those junior users



         16  unnecessarily to cut them off to fill sooner.



         17       Q.   So I understand entirely the point that if



         18  you know there's going to be -- you know there's going



         19  to be water to fill, and so the question is simply



         20  amount of timing; that just because there's a junior



         21  who is using some water early in the season doesn't



         22  mean you're injured if, nonetheless, you're going to



         23  fill up and you'll have all the water that you need?



         24       A.   Right.



         25       Q.   But I want to make sure you're not saying
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          1  if -- and let's ignore for a moment the question of the



          2  bypass.  Okay? -- that if you have a reservoir that is



          3  right now running much lower than it has in the past in



          4  terms of its filling up and doesn't look like it's



          5  going to get much better based on what you know in



          6  terms of snowpack and the like and there's some juniors



          7  upstream who are taking water, that that wouldn't be --



          8  that that couldn't be a potential injury because it



          9  would influence how much water you actually think



         10  you're going to be able to rely upon.



         11       A.   If I'm understanding your question correctly,



         12  you've caused the opposite extreme where we know it's



         13  not going to fill, in which case it is in priority as



         14  per its water right starting, in a traditional water



         15  year context, October 1, and anybody junior to that



         16  right would and should be regulated for that right.



         17       Q.   What about something in the middle, where



         18  it's, but we don't know about the future right now,



         19  you're going to be making some planning decisions?



         20       A.   Well, that puts a challenge to the regulatory



         21  authority as to how they perceive that to go forward.



         22  Now, in some cases we heard a lot of talk in this



         23  about, say, the North Platte system.  In that case, the



         24  parties have all sat down and developed a forecasting



         25  procedure.  So they have all bought into the notion of
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          1  if da-da-da-da-da on February 1, then we will accept



          2  that it's a situation meriting regulation.



          3            Now, subsequent months may prove them right



          4  or wrong, but they have all agreed at the outset that



          5  these are the criteria we will use to make that very



          6  difficult decision of are we going to fill or not?  So



          7  I don't know that there's a solution to that.  It's a



          8  case-specific and situation-specific decision.



          9       Q.   Okay.  So that's helpful.  And let me again



         10  just clarify and make sure you're not saying something



         11  totally different.  You're not saying that people



         12  that -- farmers and ranchers, water users, don't have



         13  to make decisions early in -- or at some point in a



         14  water season prior to the reservoirs filling about what



         15  they might need to plant?



         16       A.   Oh, so what decisions flow from that



         17  anticipation or whether they are going to fill or not,



         18  yeah, that again depends on the particular situation.



         19  The reason that the program is set up as it is on this



         20  North Platte example that I've given you is to honor



         21  the fact that planting decisions, seed ordering,



         22  fertilizer, the whole summer's irrigation program can



         23  depend critically on what the anticipated water supply



         24  is.



         25            But that, too, is case specific.  Alfalfa
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          1  farmers typically have a great deal more flexibility in



          2  how they manage their water supply than, say, say sugar



          3  beet farmer.  Beets are a very labor- and chemical- and



          4  seed-intensive crop that needs to fully irrigated to



          5  make any money at all.  So one would not want to plant



          6  sugar beets unless they were sure they had a water



          7  supply.  An alfalfa operation has more flexibility in



          8  that it can suffer the impact of a less-than-ideal



          9  water supply.



         10            So it depends entirely on what the irrigation



         11  operation is being served consists of as to how



         12  critical those decisions are and what the timeline for



         13  making those decisions is.



         14       Q.   Okay.  Thanks.  Okay.  Then the next section



         15  is with respect to Montana's direct-flow demands.  I



         16  think I have only two sets of -- I think I have one set



         17  of questions here.  The questions all deal with the



         18  issue of return flows.  And so let me just go through



         19  them.  And some of them, again, are just clarification.



         20            So at the top of page 20 you're talking about



         21  Mr. Book's methodology.  And as I understand what --



         22  your description of it, it assumes that 4 percent



         23  returns in that particular month of that diversion,



         24  96 percent returns later.  And that's spread out over



         25  basically a two-year -- slightly longer than two-year
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          1  period of time.  And if you look over that entire



          2  two-year period of time and differentiate between the



          3  May-to-September period and the October-to-April



          4  period, 55 percent falls, in one or another year, into



          5  the May-to-September period?



          6       A.   No.  Outside --



          7       Q.   Outside the May-to-September period?



          8       A.   Yes.  Otherwise you said that exactly right.



          9       Q.   Okay.  Okay.  And in your analysis, and in



         10  the one analysis you have on page 21, as you discussed



         11  with Mr. Draper yesterday, you assumed that everything



         12  returns in the same month as the diversion; is that



         13  correct?



         14       A.   Yes.



         15       Q.   Yeah.  And there -- to your knowledge,



         16  there's never been a study that has suggested that that



         17  is, in fact, the case; right?



         18       A.   On the Tongue River, you mean?



         19       Q.   Yeah, in the Montana area of the Tongue



         20  River.  Is there a study that says --



         21       A.   I'm aware of no specific studies of the



         22  timing of return flows.  Perhaps with the exception of



         23  that interesting story Mr. Muggli described for us



         24  where the return flows were very large and very rapid.



         25            Now, I offered in this report a -- what I
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          1  called a reality check in the sense of let's look at



          2  the winter flows, and we can, by that method, see how



          3  much would be lagged into the winter because we can put



          4  a finger on it.  So that's probably as close as I can



          5  come to a quantitative analysis of whether that



          6  actually happens or not, which is why I attempted it



          7  here in the report.



          8       Q.   Right.  No, I understand that.  I followed



          9  that whole analysis that you have at the top of



         10  page 21.



         11            But now yesterday, when you were talking to



         12  Mr. Draper about the analysis, if I remember, one of



         13  the things you brought up was the oxbow characters of a



         14  lot of the land.



         15            And is the importance of the oxbow simply the



         16  fact that distances to the river at any particular



         17  point are closer?  Or if there is something more than



         18  that or different than that, could you explain again



         19  why it's important that the land's on oxbows?



         20       A.   Okay.  The argument is purely geometric.  The



         21  so-called Glover or AWAS -- it goes by various



         22  different names, Jenkins, Schroeder; one sees different



         23  names attached to it from different authors'



         24  technique -- they are all the same basically, which is



         25  that the river is straight and the well is at a point
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          1  distance from that.



          2            And the way Mr. Brown modeled it was using



          3  that conventional program.  And instead of a well, he



          4  would have the field would sit here; the center of the



          5  field would be considered an injection point; and then



          6  we would run the numbers to see how long it takes water



          7  to get from that injection point to this river.



          8            Now, obviously, if this river is wrapped



          9  around that point, it gets there much more quickly.



         10       Q.   So basically, if I can think about it, if you



         11  have a straight line here and the side of it, then you



         12  might have one sort of directly perpendicular line that



         13  you can measure.  But to the degree the water runs in



         14  different directions, it takes longer to get to the



         15  river.  But if you're in oxbow, then you have a lot



         16  more short distances to which you can travel?



         17       A.   Yeah, that's fair.



         18       Q.   Okay.  And you also said -- if I remember



         19  correctly, you also talked about your assumption of one



         20  month being reasonable because of the fact that -- and



         21  then you started talking about the actual -- I thought



         22  the actual amount of the return flow that was likely to



         23  occur.  And I'm afraid that I didn't follow that



         24  portion of your testimony clearly.



         25       A.   I'm happy to take another go through that.





                          Bray Reporting (406) 670-9533

�                                                                  5872



                                    BERN HINCKLEY - December 4, 2013

                             Examination Cont. by the Special Master





          1            And it varies somewhat on what exactly it is



          2  that the Book model is intended to represent.  So maybe



          3  it's helpful to picture the situation in 1950 when the



          4  diversions were being made more commonly by open



          5  ditches and fairly inefficient systems.  And we've



          6  heard a lot about the improvements and efficiency that



          7  have occurred over the years.



          8            So that's the model that the Book numbers are



          9  built around, is relatively inefficient diversions.  I



         10  think I threw out the number 30 percent, 25 percent



         11  being the difference between what the Book model



         12  diverts from the river and how much is actually used up



         13  at the crop.  Now that difference has to get lagged



         14  back into the river.  As the efficiency increases, we



         15  simply take that much less -- the crop demand stays the



         16  same; we take that much less out of the river.



         17            So my point is that taking less out of the



         18  river is the same thing as taking the old amount out of



         19  the river but giving it back immediately so that I --



         20  that isn't working?



         21       Q.   Still.  It might be impossible to actually



         22  explain it to me in a way I understand, but you might



         23  want to try.



         24       A.   Let's make it one ditch, one field.  So the



         25  river is running down.  I take a hundred units out of
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          1  the river and it runs down the ditch onto the field.



          2  The crop uses up 50 units.  That leaves me 50 of return



          3  flow, which has to make its way back to the river.



          4            Now, if that made its way back to the river



          5  quickly, which is kind of the way I've modeled this,



          6  the river would see that just the same as if I only



          7  took 50 out in the first place, used the 50 up, and



          8  didn't give anything back.



          9            So I can duplicate the effect of higher



         10  efficiency by simply taking the extra water, giving it



         11  right back to the river as though it had never been



         12  diverted.



         13       Q.   Okay.  I now --



         14       A.   Think of it from the river's point view in a



         15  mass balance.



         16       Q.   Okay.  I understand that point now.



         17            So let me also ask:  Going back to page 20



         18  for a moment, you also mention, that last paragraph or



         19  the last full paragraph, the last line you say, "In



         20  light of other research on the Tongue, including Book's



         21  own work in Wyoming," and it wasn't clear to me -- I



         22  didn't see any reference -- by what you mean by Book's



         23  own work in Wyoming.



         24       A.   Well, if you'll recall --



         25       Q.   Are you talking about his work in this





                          Bray Reporting (406) 670-9533

�                                                                  5874



                                    BERN HINCKLEY - December 4, 2013

                             Examination Cont. by the Special Master





          1  particular case?



          2       A.   Oh, yeah.  For his expert report where he



          3  then looked at the return flows from his post-'50



          4  storage, and he assigned those a set of return flow



          5  factors in order to assess when that water became



          6  available for state line flows.  So that's all I'm



          7  referring to here, is that in the Wyoming context,



          8  Mr. Book adopted a first month return fraction, just to



          9  use that first month as our indicator of, I think,



         10  34 percent.  30 percent it was?



         11       Q.   That's --



         12       A.   Yeah, 30 percent.



         13       Q.   Okay.



         14       A.   And I was simply noting the difference



         15  between that and the 4 percent that was used in



         16  Montana.



         17       Q.   Okay.  I noticed that the GeoResearch



         18  modeling that you refer to at the very beginning of the



         19  paragraph also assigns a higher return flow in Wyoming



         20  than in Montana.  So I guess my question is --



         21       A.   Right.  Why is that?



         22       Q.   No.  I think I sort of understand the reason.



         23  But do you have any reason to believe that, in fact,



         24  Wyoming and Montana have the same return flow rates?



         25       A.   No, I don't think I was holding him to being
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          1  the same.  My notion here was not 4.  So whether the



          2  correct number is 35, 40, 50, it's over here.  And



          3  that's the basis of my suggesting that we can see, just



          4  from that stark contrast, that the 4 percent is quite



          5  stingy.



          6       Q.   So your concern with the numbers was not that



          7  Mr. Book used higher number for Wyoming, but simply



          8  that you believed that the ratio between those two



          9  suggests that Montana is too low?



         10       A.   Well, I guess I would express it more that in



         11  other apparently similar areas, return flow factors



         12  much higher than that are routinely applied, including



         13  being applied by Mr. Book in an area that is not hugely



         14  dissimilar.  So correct number, we would have reason to



         15  believe, is somewhere in the 35, 40, 50 range rather



         16  than the 4.



         17            Maybe that's the same thing you just said,



         18  but the point is the contrast between, is 4 the right



         19  number?  I'm suggesting we know that 4 is not the right



         20  number by its comparison to numbers that have been used



         21  elsewhere.



         22       Q.   Okay.  Let's turn, then, to the next section



         23  of your expert report, which deals with the



         24  CBM-Associated Ground Water Development.  And as you



         25  pointed out yesterday, if you use the BLM model and
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          1  factor in the amount of groundwater that is produced



          2  from CBM wells that finds its way back into the river



          3  system, obviously the questions that you address at



          4  pages 27 through 31 are quite relevant.



          5            And so -- and yet I find this is one of the



          6  areas where it's hard for me to figure out exactly what



          7  to do with the data.  So let me actually just sort of



          8  walk through a variety of questions.



          9            The first one is with respect to Figure 10.



         10  And a variety of people have talked about the reduction



         11  in the amount of CBM production which has occurred in



         12  Wyoming and, to some degree, in Montana, during the



         13  last, say, 15 years with things peaking in the 2000s



         14  and beginning to come down.  And so, you know, I don't



         15  find that particularly controversial.  One of the



         16  things you have here is a sort of parallel peaks a



         17  couple of years apart, which is interesting.



         18            My question is did you do any type of



         19  analysis as to why this happens?  Or why -- let me



         20  rephrase that.  Why this has happened?



         21       A.   No.  What?  The peakiness of it or



         22  displacement?



         23       Q.   Well, the peakiness of it.



         24       A.   Well, it's the nature of the resource.  One



         25  decreases the pressure in the coal, coalbed methane
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          1  seam, and that begins the production of natural gas.



          2  And that production is most pronounced when the



          3  pressure is first relieved.



          4            So let's look at a pop bottle.  When you



          5  first pop the cap off, it fizzes like crazy, and the



          6  fizz rapidly declines.  That's what you're seeing here.



          7       Q.   So back to my question.  Did you do an



          8  analysis of why these particular figures occur in the



          9  way they do?  Because, you know, there are other



         10  factors that presumably could be relevant here, such as



         11  price of natural gas, regulation.  And so my only



         12  question is, really -- because I can speculate also as



         13  to why there's some particular peakiness -- is did you



         14  do any analysis of that or was this just the numbers?



         15       A.   These are just the numbers.  The fact that



         16  the peaks seem to be similar within the various basins



         17  suggest that all of those factors tend to affect



         18  production in similar ways.  But you're absolutely



         19  right.  The price of natural gas particularly and



         20  probably will drive these things lower quicker than,



         21  say, some of these more early developed basins like the



         22  Little Powder, which was not facing that desperate



         23  competition from other natural gas.



         24            So, no, there's no dissection of these.  What



         25  I thought was useful was the historical parallels that
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          1  we see, which are almost obviously coupled with the



          2  production characteristics of the resource itself, this



          3  tendency to have a rush that then declines, so the life



          4  of a CBM well is not long.



          5       Q.   Right.  Right.  Okay.  That's helpful.  One



          6  of the things -- and counsel can point this out to me



          7  if there's actual figures out there.  But my guess is



          8  there are figures here and there; I just need to pull



          9  them together.



         10            As to poor CBM production, during the years



         11  in question, the percentage methods of disposal,



         12  looking at all the various different types categories,



         13  is there anything in your report that I can look at and



         14  say, okay, you know, you do have a figure of -- I think



         15  it's here -- 10 percent of the produced water -- or the



         16  BLM assumes that 10 percent of the produced water would



         17  be injected.  But I don't see any figure to say, well,



         18  this amount was reinjected, and this amount was put



         19  into reservoirs that were lined, and this percentage



         20  was put in reservoirs that were not lined.



         21            So I guess my first question -- and I think



         22  I've been pretty careful.  I assume there's no chart



         23  that shows that in your testimony.  I'm not suggesting



         24  that there's any other testimony that gives me that.



         25       A.   You are absolutely right.  There is no such
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          1  chart in my materials.



          2       Q.   Okay.  And is that because you didn't try to



          3  put together that or because you just can't get the



          4  data?



          5       A.   No to the former.  We tried to put that



          6  together.  It's a very difficult thing to assemble in a



          7  coherent place.  The records are in different locations



          8  within the DEQ and the State Engineer agencies.  No one



          9  is explicitly tracking the infiltration rates.



         10            The linings are put in in response to



         11  problems, is my understanding.  They aren't required,



         12  so there isn't a big list of lined reservoirs and



         13  unlined reservoirs.  One could potentially develop that



         14  by looking at individual permits and perhaps looking at



         15  the as-built diagrams of those for thousands and



         16  thousands of these.



         17            There have been attempts made by the DEQ



         18  office in Sheridan to develop some pie charts of just



         19  what you're talking about, this percent and this



         20  percent.  And then, of course, it changes, not just



         21  year to year, but almost day to day.



         22            So, yes, we attempted to put our finger on



         23  what it is.  That's a very large undertaking compounded



         24  if you were to say what it was in past years.  So those



         25  data just are not readily available in any kind of a
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          1  coherent form.  Theoretically, it could be done, but



          2  even DEQ internally has been unable to come up with



          3  much.



          4       Q.   So that I'm clear:  And the fact that I don't



          5  find that type of information on -- in any of the



          6  reports suggested to me that either the data was really



          7  hard to get or no one really liked the numbers and so



          8  no one wanted to actually report what the numbers were.



          9       A.   No, we looked for that, and I suspect others



         10  have also.  And the conclusion was that if you were



         11  going to develop such a chart, you would really be



         12  starting from scratch, as in one by one by one by one



         13  assembling it.



         14       Q.   And so just so that I understand:  So Wyoming



         15  DEQ, it might have records as to when something is



         16  lined and when something is not lined, but it would



         17  probably be in association with an individual permit;



         18  it's not as if people actually keep track of those



         19  numbers?



         20       A.   That's correct.  And the injection portion,



         21  for example, is handled under the Underground Injection



         22  Control program, UIC, which is a whole separate bunch



         23  of folks within the Department of Environmental



         24  Quality.  So it's also fractured within the agency.



         25       Q.   Okay.  So then let me ask a number of
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          1  questions on page 29.  So here's where you start



          2  talking about a variety of personal communications.  So



          3  you had personal communications with Jason Thomas



          4  regarding what WDEQ means by an impoundment designed to



          5  fully contain effluent.  So who is Mr. Thomas?



          6       A.   In my notes I can tell you his exact title



          7  and phone number, and those notes were shared with



          8  Montana in discovery.



          9            He's one of the DEQ project managers that



         10  permits these impoundments.  Because all of the



         11  discharges of CBM water are considered outfalls,



         12  whether they're to a stream or to an impoundment, you



         13  have to have some sort of permit through DEQ and the



         14  WIPDES program.  That's the agency or the program with



         15  which Mr. Thomas is associated.  So he was the logical



         16  one to ask, what do you guys mean when you write this



         17  must be a full containment impoundment?  And Mr. Thomas



         18  shared with me their definition of fully containment --



         19  full containment.



         20       Q.   Okay.  And one of the things that it's a



         21  little bit hard for me to sort of fully evaluate here,



         22  is, so what data are we actually talking about here?



         23  So does WDEQ keep a list of some types of impoundments?



         24  It doesn't keep apparently track of what you told me a



         25  moment ago as to whether or not impoundments are lined,
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          1  but it separates impoundments into other types of



          2  categories where it does keep data?



          3            Your testimony is that Mr. Book misunderstood



          4  what DEQ said, but that suggests that DEQ gave some



          5  type of data.  And I haven't seen what that is.



          6       A.   Okay.  Mr. Larson.



          7       Q.   I'm sorry.  Mr. Larson.



          8            And sorry.  Mr. Book.



          9       A.   Okay.  In the backup materials supplied by



         10  Mr. Larson in the report were spreadsheets that he



         11  obtained from Wyoming Department of Environmental



         12  Quality.  On those spreadsheets, impoundments were



         13  identified as full containment or not.  And he assumed,



         14  as far as we can tell -- and I think that was explored



         15  in deposition -- based on no more than those words in



         16  that spreadsheet, assumed "full containment" means no



         17  infiltration.  That's the assumption that I've



         18  convinced myself was just unwarranted.  It just doesn't



         19  mean that.



         20       Q.   And that's because Mr. Thomas --



         21       A.   Mr. Thomas told me, so I have seen that in --



         22  well, in their permit documents.  In retrospect, more



         23  of those should have been brought forward.  My



         24  expectation was that when that obvious terminological



         25  ambiguity was brought to Mr. Larson's attention, that
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          1  it would have carried the day.  So I didn't go to great



          2  pains to bring in documentation of this fact, nor was



          3  Mr. Thomas identified as a witness in the case.  I



          4  assume that decision flowed from that same expectation.



          5       Q.   Okay.  And who is Kathy Shreve?  The bottom.



          6       A.   Kathy Shreve, if I'm remembering right, she's



          7  one of the database -- the keepers of the database at



          8  DEQ.  And specifically, I think we talked to her about



          9  the Underground Injection program.  Again, I'd have to



         10  go to my notes to get everybody in just the right



         11  place.  But we worked with Kathy Shreve on other



         12  projects related to DEQ discharge permits and



         13  specifically the Understanding Injection Control



         14  program.



         15       Q.   Okay.  And how did she determine that



         16  80 percent of operators used impoundments?



         17       A.   Their databases aren't in very good shape.



         18  And the one that Mr. Larson -- was delivered to



         19  Mr. Larson was not in very good shape in terms of



         20  clear, consistent presentations.  They do maintain



         21  lists of whether the water is a discharge to the



         22  surface or whether it goes into an impoundment.  And



         23  she extracted from her database the number of



         24  80 percent goes into an impoundment of some sort.



         25       Q.   Okay.  And then it says "most of which were
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          1  not lined."



          2       A.   That would have been her representation to



          3  me.



          4       Q.   But that's not according to you and the



          5  database?



          6       A.   She may have said that just from her



          7  experience with the individual files rather than it



          8  being in the database.  That information exists in file



          9  drawers, individual files by permit.  When I talk about



         10  the database is how much of that has been extracted



         11  into some kind of a comprehensive database.  It's not



         12  an entirely pretty situation.



         13       Q.   And what about -- who is Don Fischer?



         14       A.   Don Fischer is an employee of Department of



         15  Environmental Quality in Sheridan, who, if I'm



         16  remembering correctly, has some ancillary role in the



         17  permitting and monitoring of the compliance with their



         18  discharge permits.



         19            Permitting is done out of Cheyenne office.



         20  Some of these programs and compliance is monitored from



         21  the Sheridan office.  So he was the gentlemen that I



         22  understood to have on-site familiarity with the nature



         23  of these impoundments.  So just another source within



         24  DEQ that had been suggested to me as somebody who had



         25  real experience with how these things look on the





                          Bray Reporting (406) 670-9533

�                                                                  5885



                                    BERN HINCKLEY - December 4, 2013

                             Examination Cont. by the Special Master





          1  ground.



          2       Q.   And what was the basis of his opinion in



          3  90 percent of the impoundment water infiltrates?



          4       A.   Just his own observations working with the



          5  files.  I didn't probe as to why he thought 90.  And I



          6  think he offered 90 as a large number, nearly



          7  100 percent.  He would not have said 90 as in the



          8  difference between 85 and 95.  I was eliciting from him



          9  a qualitative assessment of what he thought was



         10  probably going on with these impoundments.



         11            But let's understand that all of these



         12  conversations with DEQ, they were clear, and it's



         13  consistent with their permitting representations, they



         14  don't track the percent of the infiltration.



         15       Q.   Right.



         16       A.   Well, I'm asking them, what do you think?



         17  You've been out there looking at these things and



         18  working with these guys for years and years.  What's



         19  your sense of it?  And that's where something like the



         20  90 percent comes from.



         21       Q.   But he had not done any study of



         22  infiltration, had he?



         23       A.   Well, he had not done any focused document



         24  study of infiltration.  He had -- like Mr. Schroeder,



         25  he had looked at a lot of these ponds and just
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          1  generally observed their characteristics, and this is



          2  the conclusion that that experience brought him to.



          3            But, no, it was not done in any formal



          4  documented way like the study we saw from Mr. Wheaton,



          5  for example.  That was one of the few where somebody



          6  has actually gone out and tried to put a number to it.



          7       Q.   And I hate to sort of harp on this, but, you



          8  know, I can understand somebody perhaps having an



          9  estimate of the amount of impoundments that were lined,



         10  okay, the question we were dealing with a moment ago.



         11  But this is the amount of water that actually



         12  infiltrates.  And so, again, he hasn't done a actual



         13  study of infiltration, had he, to your knowledge?



         14       A.   Well, in my mind, there would be a spectrum



         15  of if I had a pond that I saw a fair amount of water



         16  going into, the pond never seemed to fill up, I would



         17  conclude that there was massive infiltration from that



         18  pond.  Now, that wouldn't qualify as a study or



         19  something documented or -- but it would be a reasonable



         20  interpretation of what one saw.



         21            So I am not uncomfortable, absent of a



         22  carefully designed study and a well-populated database,



         23  from drawing upon the resources that are available to



         24  me to try get a handle on what this number is.



         25            And I readily concede, as I said earlier in
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          1  the testimony, it's not a very well-constrained number.



          2  So we try and get the best estimate that we can based



          3  on the permitting requirements, which do not include



          4  anything intended to inhibit infiltration.



          5       Q.   Okay.



          6       A.   And then the best we can do is to interview



          7  those who have had opportunity to observe the water



          8  balance, the actual actions of these facilities.



          9       Q.   Yeah.  And as I understand, just to be fair



         10  to you on this, you don't use the 90 percent figure, do



         11  you?



         12       A.   No.



         13       Q.   No.  You use the range between the



         14  43 percent, which, as I understand it, is taking the



         15  original BLM percentages, their assumed percentages,



         16  and then -- let me just ask on that.



         17            What did you actually vary there in order to



         18  get the 43 percent?



         19       A.   That was done simply by proportioning the



         20  anticipated disposition of CBM water in that particular



         21  scenario at a something like -- I think I may have



         22  remembered this differently yesterday, but we ought to



         23  look it up if it mattered -- but 45 percent for a



         24  discharge, 35 percent infiltration impoundment,



         25  10 percent containment impoundments, 10 percent
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          1  injection.  Table 4-3 of 2002.



          2       Q.   And you're actually pretty good in terms of



          3  remembering the numbers.  It's actually on page 10 of



          4  Exhibit M10.



          5       A.   Okay.  So then I just -- both Mr. Larson and



          6  I came to the same conclusion, the correct one, I hope,



          7  that there had been nowhere near that percentage of



          8  direct discharge to the surface.  And that had been a



          9  controversial aspect of CBM development since the



         10  get-go.



         11            He took the -- what is the number for surface



         12  discharge?



         13       Q.   Well, so -- and this is where it's sort of



         14  relevant.  So the way in which the -- and I'd be happy



         15  to hand this to you and you can look at it.  Let me



         16  read it for the record.



         17            So for the upper Tongue River, the water



         18  handling methods were -- it originally assumed



         19  35 percent surface discharge, 45 into infiltration



         20  impoundments, 10 percent into containment impoundments,



         21  0 percent on land application, and then 10 percent in



         22  injection.  So I'll hand you the table if you want to



         23  take a look.



         24       A.   Okay.  That's --



         25       Q.   So my question is simply, when you then took
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          1  that table and modified it to get the 43 percent



          2  recharge rates, what numbers did you change?



          3       A.   I simply took the 35 percent surface



          4  discharge, which we agree was 0.  Now, what Mr. Book --



          5  Mr. Larson, rather, did was to take the 33 percent



          6  total that we see over here in Column 10 of Table 4-3



          7  in the 2002 BLM report 33.  That's we started.  The



          8  35 percent of surface discharge didn't happen.  He



          9  simply threw it away like it went into the atmosphere



         10  or something.



         11            I thought that was inappropriate.  They must



         12  have done something with that water.  So I simply



         13  redistributed it proportionately among the remaining



         14  options -- infiltration impoundment, containment



         15  impoundment, and injection -- and let the numbers flow



         16  through.  And that turns the 33 into a 43.  So I was



         17  trying to do as little -- compromising whatever input



         18  there was behind that table by simply reproportioning



         19  this one piece in the same proportions they had



         20  projected.



         21            Now, I think we need bear in mind that the



         22  authors of these reports didn't have perfect data to



         23  work with either.  So somehow their percentages acquire



         24  a gravity that's really no greater than some of the



         25  numbers that we've come up with.  We don't know what
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          1  all they had behind that.  But in 2002, that was all



          2  entirely speculative.



          3       Q.   No, right.  And so I appreciate -- or



          4  understand what you were trying to do here.  And I just



          5  wanted to make sure I understood exactly what numbers



          6  you had changed for purposes of getting the 43 percent.



          7  So you've answered that question.



          8            So you used 43 percent at one end of your



          9  range, and then 60 percent of the other end of your



         10  range is from the -- is it AECOM?



         11       A.   AECOM.



         12       Q.   From the 2009 study.  So I understand how you



         13  developed your range.



         14            I also understand, you know, Mr. Larson's



         15  argument and a variety of the other testimony that's in



         16  here.  The only thing that concerns me, and the reason



         17  I was really focusing on that 90 percent figure, is



         18  that there's this relatively careful material, and then



         19  there are a lot of other numbers sort of thrown in



         20  here.  And one of them is that 90 percent figure.



         21            And, again, you don't know how he came up



         22  with that 90 percent number?



         23       A.   Just from his experience.  He was simply



         24  integrating his observations over the years.  My



         25  interest in putting it in was, as we were talking about
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          1  the return flows factors, let's gather up all the



          2  information we can and see if it's consistent.



          3            Now, in my mind, had Mr. Fischer said, oh,



          4  there's none of that leaks at all, I would have been



          5  somewhat more leery of those numbers in the 50,



          6  60 percent range.



          7            Now, the fact that he said 90 percent and



          8  Mr. Schroeder tells us how very few of these are lined,



          9  I think that's all ancillary evidence that is



         10  supportive of the kinds of numbers that we see coming



         11  out of more careful studies, like the AECOM work.



         12            So I offer that simply as corroborative



         13  background information.



         14       Q.   Okay.



         15       A.   Not as dispositive by any means.



         16       Q.   And I appreciate why you say you're providing



         17  these numbers.  But number one, it strikes me there's a



         18  difference between, on the one hand, lining and, on the



         19  other hand, infiltration.



         20            So, again, I have to ask, with respect to



         21  Mr. Fischer, do you know how many reservoirs he had



         22  even looked at over time to see exactly how much water



         23  was being lost out of them?



         24       A.   I do not.



         25       Q.   Okay.  And to your knowledge he didn't do any
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          1  infiltration study?



          2       A.   Infiltration studies of --



          3       Q.   Yeah, study to see actually how much water



          4  gets out of one of these reservoirs.



          5       A.   And that does happen less often than we might



          6  like, and some of those are quoted in the report here,



          7  like the one that Mr. Wheaton testified to.  I didn't



          8  quote him.  But the -- say, his partner's study, the



          9  AECOM studies that saw the mounding under the



         10  reservoirs.  We do have data that are quoted in the



         11  report where the effects of infiltration were, in fact,



         12  documented on specific reservoirs.



         13            But if you're suggesting that there might



         14  be -- ideally would be every reservoir has a set of



         15  monitoring that might be associated with it, that might



         16  be nice, but it doesn't happen.  So we have the data



         17  that we have.  And I think it all points us towards a



         18  range, as I identified it here, now 43.  I don't



         19  believe that needs to be 43.00.  Somewhere in the



         20  40-to-60 range would be an appropriate way to address



         21  the modeling in the absence of a detailed study of each



         22  piece.



         23            As I think I indicated in my direct



         24  testimony, from a sensitivity point of view, this



         25  factor looms large.  And we're, one, engaged in a
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          1  longer study.  It would be a very obvious one where the



          2  modeling would say, this is an important factor that's



          3  poorly constrained; we need to constrain it.  And that



          4  wasn't done for these studies.



          5       Q.   And I'm sorry.  You mentioned -- was it a



          6  Wheaton study a moment ago?



          7       A.   Referring to the John Wheaton study we saw



          8  through the testimony.



          9       Q.   Okay.



         10       A.   I neglected to put that in as a reference.



         11       Q.   Okay.  Thanks.  This is a mistake.  You



         12  actually give me more time, and I ask questions.



         13            MR. KASTE:  I would prefer at the end of the



         14  case you understood what you were doing.



         15            SPECIAL MASTER:  You know, I've not resisted



         16  asking a question that I thought was important.  And



         17  it's valuable, particularly with both yours and



         18  Mr. Book's testimony where, again, there's a wealth of



         19  data, to have the opportunity to ask a few more



         20  questions.  But I've kept the court reporter longer



         21  than I would normally do.



         22            So why don't we take a ten-minute break.  And



         23  I have probably about 10 or 15 minutes of questions



         24  left.  And after that we will finish up.



         25                      (Recess taken 10:00 to 10:13
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          1                      a.m., December 4, 2013)



          2  BY SPECIAL MASTER:



          3       Q.   Okay.  So before we leave CBM, I have two



          4  other questions.  The first one deals with Figure 11



          5  and includes the direct discharges.  Yes, Figure 11,



          6  which is at Wyoming 43062.



          7       A.   Okay.



          8       Q.   And I just have two small questions here.  So



          9  as I understand it, the months of direct discharge that



         10  you take into account in your final table are the



         11  discharges for the months of May and September of 2004?



         12       A.   Yes.



         13       Q.   And so two questions.  First of all, are the



         14  numbers indicated here, are these amounts that were



         15  permitted for those periods, or are these actual



         16  measure discharges reported back to DEQ?



         17       A.   The latter.  These are the -- the operator



         18  reports to DEQ under these discharge permits.



         19       Q.   Okay.  And the second question is these were



         20  discharges that took place for the whole month.  So



         21  basically you get to 12:01 a.m. -- I'm a little bit



         22  exaggerating here -- but you turn on your discharges on



         23  May 1st and then on May 30th you turn it off, since



         24  these are CFS.



         25       A.   Yeah.  I'd have to go back to my original
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          1  database.  I may have converted those from acre-feet.



          2  I'm not remembering what the actual reporting



          3  requirements are.  These are going through a meter, and



          4  they're simply reading the meter like an odometer on



          5  the first of the month every month and sending the data



          6  in.



          7            So, again, I'd have to go back and look at



          8  the form in which I received those.  But my expectation



          9  is that those were in some volume for the month, 'cause



         10  that's how those permits are written.  And I've



         11  converted them to CFS.



         12       Q.   So you think you started with acre-feet,



         13  converted to CFS, and then converted back to acre-feet?



         14  'Cause that's what you report at the end.



         15       A.   Oh, at the end.  Yeah, we'd have to go back



         16  and track through that.  My memory of the reporting



         17  I've done under WIPDES permits has been volumetric.



         18       Q.   I have no idea whether it's going to be



         19  relevant, but if you could check your notes at some



         20  point and let me know?



         21       A.   So our question is whether the native format



         22  of those was average CFS or acre-feet?



         23       Q.   Acre-feet.  And if it was CFS, whether there



         24  was a time period or --



         25       A.   Well, it would have been an average CFS for
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          1  the month.  I mean, the -- there's no possibility that



          2  it's a CFS as of, you know, an instant in time.  That



          3  wouldn't make any sense from a permitting point of



          4  view.



          5       Q.   Yeah, okay.



          6       A.   Unless they said at noon on the 4th of each



          7  month.



          8       Q.   If you could just report back as to exactly



          9  what the data said for those two, that would be useful.



         10            Okay.  And then the other question on the



         11  CBM-associated groundwater production is paragraph 4



         12  that's at the bottom of page 30 and the top of page 31,



         13  and if Mr. Kaste took you through that portion of your



         14  expert testimony, then I must have drifted away for a



         15  second because I don't recall it.



         16       A.   Let me catch up.  Where are we?



         17       Q.   Bottom of page 30 and top of page 31 in a



         18  section which reads, "The BLM model used by Larson



         19  ignores a portion of the CBM-associated groundwater



         20  production in Montana."



         21            And I ask about this only because it's short,



         22  but I didn't understand it.



         23       A.   I think -- I suspect Mr. Kaste skipped



         24  through it because it isn't a critical point.  So let



         25  me attempt to -- what I was getting at there was simply
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          1  to point out that the BLM model didn't include all of



          2  the potential CBM -- all of the CBM production in



          3  Montana.  So there's this small faction of CBM



          4  production not included in the model.



          5            To me, that's symptomatic of the larger sense



          6  in which the model really wasn't attempting to gather



          7  up every CBM well in that corner of the basin, and it



          8  would make a tiny difference if they had.



          9       Q.   Okay.  Okay.  That's helpful.  That actually



         10  does help me understand that section.  Okay.



         11            The only other thing then I want to talk



         12  about is Table 6 on page 33, in which you summarize the



         13  various adjustments that Mr. Fritz makes and then that



         14  you make to the Fritz-adjusted Book numbers.  So why



         15  don't I start out with the question that you looked at



         16  overnight, which is the import returns.



         17            And the question was whether or not those



         18  return flows were during the nonirrigation season.



         19       A.   And it was a very good question.  And I can



         20  report success, I think, in tracking it down and would



         21  offer the following corrections to this report as a



         22  result.  May I just walk through those?



         23       Q.   Yeah.



         24       A.   I think it would be -- and we can talk about



         25  why.  But I think it would be appropriate to delete
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          1  Matrix D on page 33.  There's A, B, C, and D.



          2       Q.   Right.  And the only change on D is the



          3  import returns?



          4       A.   Let's just strike D.



          5       Q.   Okay.



          6       A.   On the previous page, the bottom paragraph



          7  discusses Table 6d, and that paragraph should just be



          8  struck as well.



          9       Q.   Okay.



         10       A.   The last full paragraph on page 32 and on



         11  page 31, going backwards on you, the paragraph labeled



         12  No. 2 similarly should simply be struck.



         13            The reason for that -- for those deletions is



         14  precisely as the question suggested, that in the fairly



         15  complex series of calculations and assumptions between



         16  Mr. Book and Mr. Fritz and when that came time for me



         17  to take the handoff, I misunderstood, miscommunicated



         18  with Mr. Fritz in terms of just when those Kearney Lake



         19  depletions hit the stream.



         20            So consistent with the way I've handled the



         21  post-'50 storage, the Wagner-Fivemile, those Kearney



         22  Lake return flows should have been zeroed out as well,



         23  which is what was done on Matrix C on page 33 and then



         24  the discussion on page 32 addressing itself to



         25  Section C.
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          1            So we're just backing up the addition I had



          2  made incorrectly to accommodate the Kearney Lake return



          3  flows.



          4       Q.   Thereby eliminating Mr. Kaste's opportunity



          5  to demand water back from Montana?



          6            MR. KASTE:  It was a demand for payment of



          7  beer, and I'm very disappointed by that.



          8            MR. WECHSLER:  I'll still buy you a beer.



          9            SPECIAL MASTER:  So let me -- so that



         10  actually eliminated some of the questions I had.  So I



         11  think I only have two other questions.



         12  BY SPECIAL MASTER:



         13       Q.   So first of all, in Table C, as I understand



         14  it, the changes that you've made there are, again, the



         15  takeout of post-1950 storage and the Wagner-Fivemile



         16  for the reasons that you discussed yesterday; and then



         17  on the evaporation side, what you did there was that



         18  you removed the portion of the evaporation depletion



         19  that occurred outside of the irrigation season; is that



         20  correct?



         21       A.   That's correct.



         22       Q.   Okay.



         23       A.   And that's why it's a relatively small



         24  number.



         25       Q.   Right.  So I think that answers my question.
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          1  So you removed it, then, for the period, again,



          2  October 1 through the end of April; is that --



          3       A.   That's correct.



          4       Q.   Okay.  And the way in which you did that



          5  was -- how did you calculate the amount you needed to



          6  remove?



          7       A.   I just took that right off Mr. Book's



          8  evaporation tables and surface areas.  Those are listed



          9  as monthly values.  I just threw away the winter



         10  months.



         11       Q.   Okay.  That's what I thought.  And then the



         12  second question is we talked about that minus 30 that



         13  you have under CBM effects for 2004.  And, again,



         14  that's reflecting the direct discharges for May and



         15  September that we were talking about a moment ago; is



         16  that correct?



         17       A.   That's correct.



         18       Q.   And so let me ask the question, and then you



         19  can help me on this.  So if I ultimately were to



         20  conclude -- more importantly if the Supreme Court



         21  ultimately concluded that, in fact, that there is



         22  insufficient evidence here under the CBM model to



         23  conclude that, in fact, that there was water that was



         24  produced to the injury of Montana, my question is



         25  whether or not there is any statistical reason why you
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          1  would then also say, oh, in addition to that, by the



          2  way, for 2004, we're going to take this additional



          3  minus 30 off.



          4            And the reason I ask that is that if you take



          5  the table that was in Dr. SchreÃ¼der's testimony -- and



          6  here, I can actually hand you the page.  So this is



          7  page 19 of Dr. SchreÃ¼der's testimony.  And this is



          8  basically the table at which he looks at various



          9  assumptions as to what the return flow was, and he



         10  looks at what Mr. Larson assumed 25 percent and he



         11  looked at the 43 percent.



         12       A.   45 percent.



         13       Q.   45 percent, sorry, and 60 percent.  If I



         14  remember what he says there, is that, you know, some of



         15  these numbers are negative.  You know, if you take some



         16  of -- particularly Mr. Larson's, they are positive; but



         17  they are all within the actual amount of water, which



         18  gets lost in the model anyway, which is 100 acre-feet.



         19            And so, you know, particularly, for example,



         20  if you take your 45 percent numbers for 2004, and you



         21  add in 30, you're still within that sort of margin --



         22  what I think of in that particular context, sort of



         23  margin of error.



         24            So what's the justification statistically for



         25  saying, oh, we're going to take this into account
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          1  differently?



          2       A.   Well, I think you could apply the same



          3  general question to any of these depletions if they are



          4  all plus or minus, which they certainly are, what is on



          5  the threshold of significance?  I didn't look at it



          6  that way, rather tried to find the numbers as closely



          7  as we can where we can isolate them.



          8            So I think the correct way to think of the



          9  CBM direct discharge is as though it were a pipeline



         10  from some other source.



         11            So the Larson/Dr. SchreÃ¼der discussion, the



         12  BLM 2002 model that they used, has this fuzziness to it



         13  that leads to Dr. SchreÃ¼der's identification of



         14  indistinguishable from zero.  So that's the best we



         15  could do with that source of water.



         16            Now, separate from that, we have this



         17  discretely measured input that we do know the answer



         18  to.  So I see it as a separate issue, in a sense.



         19  Here's a pipe that's coming out of the hill and it's



         20  flowing water and it's reported monthly by its



         21  operator.  So I know that number quite precisely.



         22            So I'm simply not extending that envelope of



         23  uncertainty associated with the groundwater discharge



         24  to this discrete surface water discharge which we do



         25  know precisely.
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          1       Q.   But in this particular case, the reason why



          2  the CBM groundwater is relevant is because it's return



          3  flow from the amount that's pumped out.  And if I



          4  understand what Dr. SchreÃ¼der is saying there, it could



          5  be 100, one way or the other?



          6       A.   Well, the piece that he's saying could go a



          7  hundred one way or another is the groundwater input to



          8  the river.



          9       Q.   Yeah.



         10       A.   That could be this or that.  Who knows?  He



         11  didn't say anything about the surface water input into



         12  the river, which neither he nor Larson addressed.  And



         13  we have precise data on that through the operators.



         14            So, again, I'm just not tarring the discrete



         15  number that we do know with some precision with the



         16  same brush that applies to this groundwater base flow



         17  that's coming into the Tongue River simply because they



         18  happen to both be associated with CBM.



         19       Q.   Right, right, right.



         20       A.   See them as two separate issues.  And we're



         21  trying to be as precise as we can with each piece of



         22  the puzzle.



         23       Q.   Okay.  I understand what you're saying.  Let



         24  me just ask it a different way.  The original model



         25  included estimates of direct flow back into the river
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          1  system?



          2       A.   Yes, it did.



          3       Q.   Okay.  But you've now taken that out and



          4  said, well, we know this number.  And, therefore -- and



          5  we know this number, and I think you'd probably add in,



          6  we know this number, and it's going directly back into



          7  the river.  So there's no sort of modeling that's



          8  needed on that aspect.



          9       A.   That's exactly right.  That number is



         10  independent of the modeling and any of the assumptions



         11  and the uncertainties and storage coefficients and



         12  layering.  All of that is the uncertainty associated



         13  with the groundwater input or depletion of the Tongue



         14  River.



         15            This number, which is the direct surface



         16  discharge, is simply water that was viewed out of the



         17  ground and put into the perennial stream.  And we know



         18  it precisely.



         19            So I see those as two quite different



         20  elements, like the numbers that have been generated for



         21  the impact of post-'50 irrigation, for example.



         22  There's another element that has an error bar



         23  associated with it certainly.  And we bring it through



         24  as best we can.



         25       Q.   Okay.  But -- and so I think I understand
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          1  your point entirely.  But just so I'm also clear, it



          2  was part of the original -- there was an estimate of



          3  the direct discharge as part of the original CBM model?



          4       A.   The matrix that we were looking at a moment



          5  ago had a number for that.  Now, how that translated



          6  through to the Tongue River, I don't recall.  I didn't



          7  track that.  And it would have been quite speculative.



          8            So how, ultimately, the 2002 BLM model



          9  handled the direct discharge, I don't remember the --



         10  as Dr. SchreÃ¼der testified -- I think he was absolutely



         11  right -- the focus of that model was impacts on ground



         12  water levels and quality of discharge.



         13            So when I was reviewing that model when it



         14  first came out, there just was no concern about what it



         15  was saying in terms of augmentation or depletion of



         16  flows of the Tongue River.  So it had an element of



         17  surface discharge.  Where it routed that, I don't



         18  recall.



         19       Q.   Okay.  Thanks.



         20            SPECIAL MASTER:  I think, then, those are all



         21  of my questions.



         22            So Mr. Draper, do you want, like, two



         23  minutes -- or I guess first question is:  Do you have



         24  any more questions?



         25            MR. DRAPER:  As you assumed, Your Honor, I do
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          1  have a few.  A couple minutes would be helpful.



          2            SPECIAL MASTER:  Okay.  That would be great.



          3                      (Discussion held off the



          4                      record.)



          5            SPECIAL MASTER:  Okay.  Mr. Draper.



          6            MR. DRAPER:  Thank you, Your Honor.



          7                    RECROSS-EXAMINATION



          8  BY MR. DRAPER:



          9       Q.   Good morning, Mr. Hinckley.



         10       A.   Good morning.



         11       Q.   You were talking with the Special Master



         12  about Table 6 on page 33 of your report, which is



         13  Exhibit W3.



         14       A.   Okay.



         15       Q.   Now, you've asked that Table D -- or the



         16  section of Table 6 that is labeled D be removed from



         17  your exhibit; is that right?



         18       A.   That's correct.



         19       Q.   And so your final figures as to the effects



         20  of the activities that you recognized in Wyoming as



         21  affecting Montana pre-'50 rights are the ones that are



         22  then at the bottom of Part C of your Table 6; is that



         23  right?



         24       A.   Yeah.  I would just add one small



         25  qualification.  Those would be the impacts to flows
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          1  entering the state of Montana.  There's still some



          2  issue, as I outlined in the text, between how those



          3  would relate to contemporaneous direct-flow demand



          4  deficits in Montana.



          5            So I'm with you to the extent this is my best



          6  estimate of what happened in Wyoming.  What the impacts



          7  on Montana were is ambiguous by virtue of the absence



          8  of any seasonal differentiation.



          9       Q.   So in going from Part D to Part C of your



         10  Table 6 for your final conclusions for this



         11  information, you've changed a set of negative numbers



         12  to a set of positive numbers; correct?



         13       A.   That's correct.



         14       Q.   And a positive number means a positive effect



         15  on state line flows?



         16       A.   Means a depletion, a decrease in the flows



         17  entering the state of Montana.



         18       Q.   And to put it in more layman's language, that



         19  means instead of your final conclusion being that



         20  you've provided more water to Montana than it deserves



         21  under the compact, there's actually these figures that



         22  show that, with an opposite sign, that there was, in



         23  your opinion, some depletions of flows at the state



         24  line?



         25       A.   I think I've been told I'm not allowed to
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          1  opine on what is deserved under the compact.



          2       Q.   Very good.



          3       A.   But the sign of the small impact of Wyoming



          4  post-'50 activity has changed, in my opinion, from the



          5  small negative to the small positive.



          6       Q.   And in Table 6C, you've discussed the CBM



          7  effects in the last line that show up as a negative 30



          8  acre-feet in 2004; correct?



          9       A.   Yes.



         10       Q.   And that's effluent water, isn't it?



         11       A.   That's discharge water.  "Effluent" would be



         12  another name for it, yeah.



         13       Q.   So that has whatever water quality



         14  degradation that occurs in the CBM process associated



         15  with it; isn't that right?



         16       A.   My understanding of that point is it's coming



         17  out of a water treatment plant.  So, yes, to your



         18  question, with the understanding that there's a lot



         19  goes on between it coming out of the ground and it



         20  going into the river.



         21       Q.   Turning back a couple pages in your report,



         22  at the bottom of page 30, you have a section labeled



         23  with the number 4 that the Special Master asked you



         24  about where you say, "The BLM model used by Larson



         25  ignores a portion of the CBM-associated groundwater
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          1  production in Montana."



          2            First of all, why should Mr. Larson have



          3  included CBM pumping in Montana in his analysis?



          4       A.   I didn't offer .4 as a criticism of



          5  Mr. Larson's work; I offered it as an observation on



          6  the expansiveness of the BLM model upon which he



          7  depended.



          8       Q.   Isn't it true that he removed the wells that



          9  were already in the model in the state of Montana?



         10       A.   He offered a dissection of the Montana



         11  portion of the CBM production from the Wyoming portion



         12  of the CBM production.  In this case, the Montana piece



         13  that he was dealing with was slightly less than the



         14  whole Montana piece.



         15       Q.   And wouldn't you agree it was appropriate to



         16  remove CBM pumping in Montana from an analysis of the



         17  effects of Wyoming pumping on the Tongue River?



         18       A.   It was.



         19       Q.   So this is, as you say -- as you've



         20  clarified, this is not a criticism of Mr. Larson?



         21       A.   No.  I think this is more a comment on the



         22  model which he used.  And I suppose collaterally that



         23  would be a criticism of his, dependent on that model.



         24  But it's certainly a very fine point.



         25       Q.   But the fact he made that change is not a
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          1  problem as far as you're concerned?



          2       A.   His numbers would have come out in tiny ways



          3  different had he had a model that included those.  If



          4  you'll recall, there was some discussion of what the



          5  impact of Montana depletions were on Wyoming and how



          6  that's calculated in terms of how the substraction was



          7  made.  Dr. SchreÃ¼der went through that.



          8            So, again, we're talking some very fine



          9  points.  But it would have made a small numerical



         10  difference to Mr. Larson's use of the model had it



         11  included these.



         12       Q.   And you have not made an analysis of any such



         13  difference?



         14       A.   I have not.



         15       Q.   Now, you in your references to return flows



         16  and the different methodologies used by you and



         17  Mr. Book with regard to the rapidity of returns to the



         18  stream, you discussed the testimony of Mr. Muggli --



         19  isn't that right? -- where he had done an ad hoc test



         20  with his diversion?



         21       A.   Yeah.  I think we all heard that tale.  And



         22  it was relevant to the question the Special Master



         23  asked me, and that's where that came in.



         24       Q.   And isn't it very possible that increases



         25  that he saw in flow was simply discharge of bank
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          1  storage?



          2       A.   You would have to go back and see the details



          3  as he presented them.  I don't know.



          4       Q.   If it were just a release of bank storage,



          5  that wouldn't say anything about return flows from



          6  water applied to crops, would it?



          7       A.   Well, it would in the sense that the bank is



          8  the aquifer in which the crops are being watered.  So



          9  one could use the release of bank storage as a way to



         10  get at local transitivities, for example.  So the two



         11  are not unrelated.



         12       Q.   But they're certainly not necessarily



         13  connected?



         14       A.   "They" being the return flow from the



         15  irrigated fields and the bank storage?



         16       Q.   Yes.



         17       A.   Yes, they are related.  That bank, whatever



         18  you want to call the bank, is part of the material



         19  through which those return flows have to pass.



         20       Q.   So your point was if it was bank storage,



         21  that that had some implication for the rapidity of the



         22  return flows of fields that were at some other



         23  locations?



         24       A.   I'm suggesting that bank storage could



         25  provide one some information that would be relevant to
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          1  the issue of the transitivity of the aquifer.  But



          2  whether there was any bank storage involved in that



          3  experiment or not, I certainly don't recall him saying



          4  anything about the stage of the river.  One might be



          5  able to back that out of the records knowing the dates



          6  or something.



          7            SPECIAL MASTER:  Mr. Draper, before you go on



          8  to another question, just so I'm sure I understood the



          9  last exchange, could you just explain what bank storage



         10  is?



         11            THE WITNESS:  Sure.  The -- as the stage of a



         12  river -- which means the elevation of water surface --



         13  as it rises, then it's able to push water out into its



         14  banks.  So in a sense there's a groundwater reservoir



         15  that goes along the river.  And as the river level



         16  drops, that water is going to, you know, relax back



         17  into the stream.



         18            So bank storage, it can be a large issue in a



         19  river where the stage is changing dramatically.  And



         20  the adjacent aquifer is quite permeable and quite



         21  large.  You can store a fair amount of water off to the



         22  sides, if you will.  And as the water drops back down,



         23  it will drain in.  So it goes back and forth, in and



         24  out of bank storage with the stage of river.



         25            SPECIAL MASTER:  Okay.  Thank you.
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          1  BY MR. DRAPER:



          2       Q.   Mr. Hinckley, the Master queried you about



          3  the people that you had spoken to at the water quality



          4  department with regard the degree of infiltration from



          5  CBM; correct?



          6       A.   Yes.



          7       Q.   I'd like to show you again the Exhibit M564



          8  that we discussed briefly yesterday.



          9            MR. KASTE:  I think this is outside the scope



         10  of your examination to which he is supposed to be



         11  responding.  If we're going to go back through all the



         12  junk we went through yesterday on cross-examination,



         13  we're never going to get done here.



         14            SPECIAL MASTER:  So there hasn't actually



         15  been a question yet.  And I'll confess, I forgot



         16  exactly what the exhibit discusses.  So...



         17            MR. DRAPER:  Let me just address that.



         18            SPECIAL MASTER:  Let's just hear the



         19  question, and I'll permit at least one.



         20  BY MR. DRAPER:



         21       Q.   So the Special Master asked you about the



         22  people you contacted at the WDEQ with respect to the



         23  part of your report on infiltration of CBM returns;



         24  isn't that right?



         25       A.   That's correct.
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          1       Q.   Okay.  And he also queried you with respect



          2  to the existence of studies of that infiltration,



          3  didn't he?



          4       A.   He did.



          5       Q.   And looking at M564, which we identified



          6  yesterday on the record, if you turn to page 6-22, this



          7  federally sponsored study, just below the middle of the



          8  page below those bullets, actually reports on such a



          9  study, doesn't it?



         10       A.   You want me to read this page?



         11       Q.   That particular paragraph, yes, please.



         12            SPECIAL MASTER:  Yeah, because I know



         13  Mr. Kaste is going to object right now.



         14            You know, although I'm actually fascinated by



         15  what's inside of that, at the moment I don't think the



         16  foundation has been laid.  I don't think we're likely



         17  to do it.  So the document is not going to come in.



         18            I certainly think you can ask him whether or



         19  not he's aware, you know, whether -- I think you can



         20  ask him, for example, whether or not he contacted other



         21  organizations.  I think you could ask, you know, what



         22  type of research he actually did to try to find out the



         23  information.  But I don't think we can get this



         24  document into the evidence by asking him direct



         25  questions about it.
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          1            MR. DRAPER:  Well, it's simply a



          2  cross-examination exhibit, Your Honor, addressing the



          3  care with which the witness investigated the



          4  information available to support his claim that there



          5  were large amounts of infiltration.



          6            MR. KASTE:  And I think this was asked and



          7  answered yesterday.  We're replowing the same ground



          8  here.



          9            SPECIAL MASTER:  And, again, what I want to



         10  try to avoid is testimony about the contents of this



         11  document itself.  And so I'm perfectly happy to have a



         12  couple of questions, 'cause I don't think it's going to



         13  take very long, about what Mr. Hinckley's investigation



         14  was.  But, unfortunately, we can't go into the details



         15  of this document.



         16            MR. DRAPER:  Okay.  Thank you very much, Your



         17  Honor.  I will keep that in mind.



         18  BY MR. DRAPER:



         19       Q.   Mr. Hinckley, this indicates that there was



         20  some federal investigation that went into a handbook



         21  that was prepared for the federal government; isn't



         22  that right?



         23       A.   I have no idea.  Is there something that



         24  leads you to that conclusion?



         25       Q.   Just the front cover.
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          1       A.   You want me to read what it says?



          2       Q.   No, thank you.  My question is:  You did not



          3  do a search that located this study; isn't that right?



          4       A.   That's correct.



          5       Q.   And this study did include materials



          6  specifically relevant to the geographical area that



          7  we're talking about here; is that right?



          8       A.   Did it?  I don't know that.  If you'd like me



          9  to read something in it, I could do so.



         10       Q.   No, I don't think that's necessary.



         11            MR. DRAPER:  I think that's all the questions



         12  I'll need to ask him on that, Your Honor.



         13            SPECIAL MASTER:  Okay.  Thank you,



         14  Mr. Draper.



         15  BY MR. DRAPER:



         16       Q.   Another area you discussed with the Special



         17  Master was the fact that there had been conversion, to



         18  a certain extent at any rate, to sprinkler systems from



         19  gravity-flood irrigation in the Tongue River Basin in



         20  Montana; correct?



         21       A.   Yes.



         22       Q.   And that to the extent that that had taken



         23  place, it was a justification for assuming more rapid



         24  returns to the stream from irrigation; is that right?



         25       A.   Yeah, I'd characterize it as that having more





                          Bray Reporting (406) 670-9533

�                                                                  5917



                                    BERN HINCKLEY - December 4, 2013

                                   Recross-Examination by Mr. Draper





          1  rapid returns produces a similar hydrologic effect as



          2  an explicit accommodation of the change in efficiency.



          3       Q.   And doesn't that rest upon the assumption



          4  that you have, in effect, reduced the diversions in



          5  Montana?



          6       A.   Yes.  Efficiency defined as the difference



          7  between the ratio of diversions to crop needs.  I'm



          8  assuming as efficiency goes up, crop needs stay the



          9  same, diversion goes down, just from the algebra.



         10       Q.   First of all, as a formal matter, the water



         11  right has not been reduced in terms of what's possible



         12  and legal to divert; correct?



         13       A.   I think that is correct.



         14       Q.   And as long as the -- I think we heard from



         15  the Master and the Court on this.  As long as the



         16  diversion amount is not exceeded, that conversion can



         17  be made; correct?



         18       A.   As far as I know.  I don't mean to interpret



         19  Montana water law, but that seems sensible.  And I



         20  don't believe I've represented the water rights have



         21  been changed to accommodate the changing efficiencies.



         22       Q.   And whether the conversion to sprinklers



         23  results in less diversions is not something you know as



         24  a general matter; isn't that right?



         25       A.   Reduced relative to previous diversions or
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          1  relative to water rights?



          2       Q.   Relative to previous diversions.



          3       A.   I have made no study of that.  That certainly



          4  would be our expectation and one of the reasons that a



          5  farmer would convert to a sprinkler.



          6       Q.   But the amount of return flows and,



          7  therefore, their timing would not necessarily change



          8  because of that, would it?



          9       A.   Oh, I think the timing and volume of return



         10  flows will change as a result of converting from



         11  gravity to sprinkler, yes.



         12       Q.   But to the extent that water is actually



         13  diverted, it will necessarily either be used by the



         14  crop or returned to the stream; isn't that right?



         15       A.   Yes.



         16       Q.   Okay.



         17            MR. DRAPER:  If I could have just one second,



         18  Your Honor.



         19            SPECIAL MASTER:  You certainly may,



         20  Mr. Draper.



         21            MR. DRAPER:  That will do it.  Thank you very



         22  much, Your Honor.



         23            SPECIAL MASTER:  Okay.  Thank you.



         24            Mr. Kaste.



         25
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          1                    REDIRECT EXAMINATION



          2  BY MR. KASTE:



          3       Q.   I'll be brief.  First of all, with regard to



          4  the study you were just talking about with Mr. Draper,



          5  did Mr. Larson cite that study in his report?



          6       A.   Not that I'm aware of.



          7       Q.   Huh, okay.  Now, this is the thing I got



          8  right.  Let's look at Figure 5a.  Now, you were



          9  actually talking with the Special Master about this in



         10  the course of the narrative portion of your report.



         11  And I think it was very confusing when you talked about



         12  the historic reservoir releases, and I think the way



         13  your testimony came across is that your figures here



         14  include both the releases from storage and the direct



         15  flow.  And I want to clear that up.



         16            When we look at these figures, do they



         17  include in that May 1-through-September 30th period



         18  just the releases from storage, or do they include



         19  releases from storage and direct-flow diversions, in a



         20  sense dropping the reservoir more than one would



         21  anticipate?



         22       A.   Well, your question is correct.  I may have



         23  made a bit of a hash of that.  There are several things



         24  going on here.  The figures are, as labeled, Tongue



         25  River Reservoir modeled monthly contents.  So what the
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          1  figure reflects is the change in the volume of the



          2  vessel.



          3       Q.   And is the same true for the piece of text



          4  you were discussing with the Special Master when you



          5  talked about historic releases from storage?



          6       A.   So the piece of text is found at the top of



          7  page 11, end of the first paragraph.  The sentence



          8  reads, "These results indicate that the reservoir would



          9  have been entirely drained in 2004, 2005, 2006 had a



         10  175 CFS winter bypass been coupled with historical



         11  releases of storage."



         12            The statement is correct as written.  And the



         13  discussion we had, I'm afraid I was addressing a



         14  related issue of how we handled the model over the



         15  irrigation period.  And the point I was trying to make



         16  was that we no longer adjusted the rate of storage



         17  after May 1, as previous to that we had set it at 75 or



         18  50 or 175 CFS depending on the scenario.



         19            Once we hit May 1 we had no way of



         20  distinguishing releases for the downstream senior



         21  rights represented by the stock rights, but rather we



         22  recognize the possibility that releases -- or bypasses



         23  of natural flow might have been made in response to



         24  downstream irrigation demands which we didn't have any



         25  way to quantify.
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          1            So my point was that starting May 1, we let



          2  the historical operations of the reservoir rule rather



          3  than holding it to the constraints that we had imposed



          4  on it from October to the end of April.



          5            So, again, I didn't say that very well the



          6  first time through.  But the point is that we no longer



          7  constrained how the reservoir was operated relative to



          8  its historical operation starting May 1.  So bypasses



          9  were made as bypasses historically were made.  Releases



         10  were made as releases historically were made.



         11       Q.   And what you're looking at during the period



         12  of irrigation season, both in the text and your



         13  figures, is the change in the storage contents of the



         14  reservoir, and that gets you to your starting point for



         15  the next winter season to which you then apply that,



         16  depending on which figure we look at, the



         17  particularized bypass to see what effect that would



         18  have on the changing content; right?



         19       A.   That's correct.



         20            MR. KASTE:  Did that make sense to you?  Do



         21  you understand?



         22            SPECIAL MASTER:  It makes sense to me.  But



         23  now I'm actually confused as to why you thought I was



         24  confused.



         25            MR. KASTE:  'Cause I am certain that he said
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          1  on the stand that those numbers on the downslope, as



          2  water is coming out, included both the storage and



          3  direct flow, which would lead to a dramatic drop in the



          4  graph which is unwarranted.  And I hoped that -- or I



          5  thought that that was confusing when I heard it.  And



          6  it sounded completely backwards of the way I thought it



          7  was.



          8            And I just want to make sure that that is



          9  clear, that those charts are reflective of change in



         10  storage contents, and then that that change is limited



         11  to over the course of the winter season, the bypasses



         12  that he modeled, and the irrigation season the actual



         13  change in content.



         14            SPECIAL MASTER:  Let me see if I can



         15  understand then.  When you talk about the historical



         16  releases of storage from the reservoir, in the sentence



         17  on page 11, what you're talking about is -- for



         18  example, in a given month, if you have the reservoir



         19  level drop from X feet to Y feet, the amount of storage



         20  that would have been in that slice of the reservoir is



         21  what you mean by the historical release?



         22            THE WITNESS:  Yes.  The word "release" and



         23  "bypass" and "outflow" tend to get confused.  So



         24  outflow is all the water that comes out the bottom of



         25  the reservoir; release to be that portion of the
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          1  outflow that came from decreasing the storage; and then



          2  bypass being the portion of the outflow that came



          3  through the reservoir from up above.



          4            SPECIAL MASTER:  Right.



          5            THE WITNESS:  What I've done is tried to



          6  honor the historical imminution and contents of the



          7  reservoir for each summer month.



          8            SPECIAL MASTER:  But let me put it



          9  differently.  If you -- there's two different



         10  numbers -- and, again, I do think it's useful to make



         11  sure we're talking about exactly the right numbers.



         12            One number is the actual releases from the



         13  reservoir which you could measure from, you know, the



         14  gauge.  The second would be looking at what the change



         15  in elevation of the reservoir is and what that means



         16  about how much water -- how much less water is actually



         17  stored in the reservoir now than was last month.



         18            What I understand you're saying is that when



         19  you refer to the historical releases of storage, what



         20  you're talking about is the latter figure rather than



         21  the former?



         22            THE WITNESS:  Now I'm lost between your



         23  former and -- one more time.



         24            MR. KASTE:  The answer is yes, Bern.  Just



         25  yes.  I think you can figure this out if you look at
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          1  the label on your figures which talks about modeled



          2  monthly contents.



          3  BY MR. KASTE:



          4       Q.   Is that a fair way to hone in on this as to



          5  what you're describing?



          6       A.   Right.  I think these are correctly labeled



          7  that we honored the historical change in contents.



          8            SPECIAL MASTER:  Okay.  So this is -- again,



          9  this is helpful to see whether or not it is ultimately



         10  relevant.



         11            MR. KASTE:  See why I thought it was



         12  confusing?



         13            SPECIAL MASTER:  Yeah.  But on this



         14  particular point, one of the reasons I went into it is



         15  because it didn't specifically refer to the table here.



         16  So, again, when you say historical release of storage,



         17  you're talking about the change in the contents of the



         18  reservoir, not simply the total amount of water flowing



         19  out the northern end of the reservoir?



         20            THE WITNESS:  That's right.



         21            SPECIAL MASTER:  Okay.  Okay.  And, again,



         22  what you're saying here is that if you use the 175-CFS



         23  winter bypass for that October 1-to-April 30 measure



         24  and then you use the historical releases of storage,



         25  then the reservoir goes dry in those years.
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          1            THE WITNESS:  Yes.  The point of the



          2  sentence, beyond the numerics, was simply that the



          3  175-CFS nominal winter bypass requirement could not



          4  have been met in these years.  Obviously, it was not



          5  met in these years, demonstrating to us that it is, in



          6  fact, a somewhat discretionary aspect of reservoir



          7  management.



          8            SPECIAL MASTER:  Right.  And when you say



          9  dry, you mean even the Northern Cheyenne Tribe's water



         10  would disappear in those years?



         11            THE WITNESS:  Yeah.  There was no distinction



         12  here between the tribes, and I think 5c should show



         13  that as the 175-CFS bypass hits rock bottom.



         14            SPECIAL MASTER:  Understood.  Okay.  Thanks.



         15  BY MR. KASTE:



         16       Q.   All right.  One more thing.  I'd like you to



         17  look at page 32 of your report.  Now, you explained to



         18  all of us why it makes sense to eliminate -- I'm



         19  calling it the D portion of the information conveyed on



         20  page 33 -- in light of the timing of those import



         21  returns from Kearney Lake.  And so you have a positive



         22  number down at the bottom of C; right?



         23       A.   Correct.



         24       Q.   So what I'd like to do is have you look at



         25  the second-to-last paragraph, the one preceding the
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          1  last paragraph that you said should be removed as well.



          2  And it says -- I'll read it maybe, 'cause I can go



          3  slower.  "At such small flows" -- is that a reference



          4  back to your Table C?



          5       A.   Yes, it is, and the CFS equivalents that



          6  immediately precede the paragraph you're looking at.



          7       Q.   So as you're talking about Table 6c, I guess



          8  is the right way to describe it, then your report says,



          9  "The practical benefit to a pre-1950 appropriation in



         10  Montana, if a call for priority regulation were to have



         11  taken place, cannot be determined without investigation



         12  of the specifics of such a call; e.g., date, location,



         13  conveyance losses, travel time, et cetera."



         14            Did I read that right?



         15       A.   Yes.



         16       Q.   And is that true?  Is the fact that we have



         17  these little numbers here at the end of the day, does



         18  that really mean anything in terms of knowing that



         19  somebody somewhere in Montana got injured by these few



         20  minor activities in Wyoming?  Have we made that



         21  connection?



         22       A.   No.  I think the closest we've come is to say



         23  here are depletions to state line flows during the



         24  irrigation season, May 1 to September 30th.  So there's



         25  no more connection to specific activities in Montana
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          1  than that.



          2       Q.   And these values that you have in Table 6C



          3  carry through the problem, and I think Mr. Fritz



          4  identified with Mr. Book's report, was that they're



          5  annual values, except to the extent you've reduced



          6  evaporation for the irrigation season; is that right?



          7       A.   Yeah, but I think with my adjustments these



          8  are seasonal values.



          9       Q.   They're not tied to the particularized call



         10  dates, are they?



         11       A.   No.



         12       Q.   So these numbers are wrong?  As a matter of



         13  fact, they're wrong?



         14            MR. DRAPER:  Your Honor, Mr. Kaste has been



         15  asking a series of very leading questions here where



         16  the witness is just called upon to answer yes or no to



         17  his long soliloquies, and I object to that form of the



         18  question.



         19  BY MR. KASTE:



         20       Q.   I'll change my questions from "These numbers



         21  are wrong, aren't they?" to "Are these numbers wrong?"



         22       A.   The statement I presented to address that is



         23  the last paragraph above the conversion CFS, the Book



         24  estimates included in Table 6, 6C with the



         25  understanding that they're likely overstated.  So it
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          1  seems to me unlikely that there would be an exact



          2  correspondence between these seasonal totals and a



          3  direct-flow demand deficit in Montana.  And certainly



          4  that difference is going to be in the direction of



          5  these being too large.



          6       Q.   Mr. Draper used the phrase with you in



          7  discussing the results on Table 6C as this is your best



          8  estimate of what depletions occurred from Wyoming, got



          9  down to Montana.  And we've heard a lot of different



         10  numbers in this case.



         11            Do you have confidence in any of them that



         12  they reflect the reality of the situation?



         13       A.   Well, any of us could refine these numbers



         14  endlessly.  So there's an error bound on any of these.



         15  And there are large assumptions and measurement errors



         16  of various sizes associated with these numbers.  So all



         17  I can tell you is -- we know they're wrong because



         18  I'm -- I'm doing my best to field.  The real numbers



         19  are almost certainly different from the specific



         20  numbers.



         21       Q.   As per usual, I didn't understand most of



         22  what you said.  Was the answer to my question no?



         23       A.   Tell me the question again.



         24       Q.   Do you have confidence in any of the numbers



         25  you've heard during the course of this case that
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          1  represent the reality of the situation?



          2       A.   They don't precisely represent the reality of



          3  the situation.



          4            MR. KASTE:  I don't have any further



          5  questions.



          6            SPECIAL MASTER:  Okay.  Mr. Hinckley, you are



          7  free to step down from the stand.  And it looks like



          8  your normal seat is still over there.



          9            So, Mr. Kaste.



         10            MR. KASTE:  Yes, sir.



         11            SPECIAL MASTER:  Does the defense rest at



         12  this point?



         13            MR. KASTE:  The defense rests.



         14            SPECIAL MASTER:  Okay.  Thank you.  So what I



         15  would suggest is we take a break and then come back.



         16  As I say, any closing argument that either side would



         17  like to make would be welcome at that point.  And it



         18  looks to me as if we'll have enough time, certainly



         19  this afternoon -- and I'll make sure we do -- to talk



         20  about the next steps.



         21            So, again, thank you very much.  And we will



         22  be back in -- we can even take a 15-minute break right



         23  now.



         24                      (Recess taken 11:11 to 11:29



         25                      a.m., December 4, 2013)
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          1            SPECIAL MASTER:  Everybody can be seated.



          2            MR. KASTE:  You asked Mr. Hinckley a



          3  question --



          4            SPECIAL MASTER:  Oh, that's correct.



          5            MR. KASTE:  -- to follow up on a break, and



          6  he did.  So with everybody's permission, Mr. Hinckley



          7  can report to you how values of direct discharges are



          8  recorded on the DEQ records.



          9            SPECIAL MASTER:  Okay.  I appreciate that.



         10  Thank you, I was going to ask you later.  So I'm glad



         11  you've gotten to it.



         12            THE WITNESS:  Okay.  The short answer, I



         13  called back to the office and brought up the actual



         14  spreadsheet.  So the spreadsheet we received from the



         15  Wyoming Department of Environmental Quality, which was



         16  provided in the relied-upon documents submitted with my



         17  expert report, was entitled "Tongue CBM Direct



         18  Discharge Outfalls.xls."



         19            The units that were reported to us from the



         20  DEQ database was in MGD, million gallons a day.  And we



         21  converted those to CFS for the Figure 11 and then on



         22  into acre-feet for the table.



         23            SPECIAL MASTER:  So it does sort of raise the



         24  question I guess I asked earlier, which is how I sort



         25  of got into this to begin with -- I actually checked
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          1  the calculations, and they were correct -- if you



          2  assume that, in fact, you turn this thing on and it



          3  just spews the stuff out 24 hours a day for that period



          4  of time.



          5            THE WITNESS:  So we started with an average



          6  MGD for the month, is what was reported to us as



          7  reported by the operator DEQ.  We don't know whether



          8  that actually happened as I envisioned it:  hit the



          9  switch, run steady, or all happened on one day.  But we



         10  ran the average over the month and we made the unit



         11  conversion from there.



         12            SPECIAL MASTER:  Okay.  Thank you.



         13            So we've come to the end of this portion of



         14  the proceedings.  And as I mentioned yesterday and as



         15  we'll discuss later, there will be another opportunity,



         16  obviously, to argue this case in detail in the



         17  posttrial briefs.  And we've had a lot of evidence.



         18  And we've had a lot of evidence on a lot of different



         19  issues.  So I don't expect that, you know, in the next,



         20  say, hour of the proceedings, that we're going to be



         21  able to cover everything.



         22            But I do believe that closing arguments are



         23  traditional.  They are -- actually, I think there's a



         24  good reason for it.  It's an opportunity for you to



         25  basically summarize things when things are fresh in
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          1  somebody's memory.  And I will start going back over



          2  the record before I actually get the posttrial briefs.



          3            And so this is also an opportunity to, if



          4  there are particular things to point out that you think



          5  I should be looking at, this is an opportunity to do



          6  that also.



          7            So these don't need to be long, because,



          8  again, you're going to have another opportunity.  But I



          9  just want to make sure that both sides did have an



         10  opportunity to summarize things at this stage.  And in



         11  addition to that, if there are particular things you'd



         12  like point out to me that you think I really should



         13  focus on, then, you know, I'd be happy to take that



         14  guidance at this particular stage.



         15            So, Mr. Draper, I assume, by the way, that



         16  North Dakota does not plan to present any type of



         17  closing argument?



         18            MS. VERLEGER:  We do not plan a closing



         19  argument.



         20            SPECIAL MASTER:  Okay.  Thank you.



         21            So, Mr. Draper.



         22            MR. DRAPER:  Your Honor, we will, as I



         23  mentioned earlier, present a short closing argument.



         24  There is, as you say, quite a bit of material in the



         25  record at this point, and I think it will benefit from
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          1  the briefing and perhaps argument once you've had that,



          2  briefed with care by the parties.  But we will present



          3  a short closing at this time.  And Mr. Wechsler will do



          4  that.



          5            SPECIAL MASTER:  Okay.  Thank you.



          6                     CLOSING STATEMENT



          7            MR. WECHSLER:  Thank you, Your Honor.  And we



          8  weren't anticipating closing argument.  So, like



          9  President Lincoln, who you referenced, we haven't had



         10  time to do a very short closing argument, but I'll do



         11  my best to be brief.  And I'm going to focus really on



         12  the evidence in the case, which I think makes a



         13  compelling case that there were violations by Wyoming



         14  of the Yellowstone River Compact.



         15            So I'll start with what we consider to be the



         16  main elements of the claim.  And that is, as you have



         17  described it, sufficient notice was provided to Wyoming



         18  that Montana had pre-compact rights that were going



         19  unsatisfied and that at that time, there was



         20  post-compact uses in Wyoming.



         21            So starting with the notice issue, now in



         22  previous rulings you've held that '04 and '06 were



         23  not -- were years where notice was no longer an issue.



         24  So I'll start with 1981.



         25            And we know that prior to this, the trial,
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          1  Wyoming had strenuously argued, in fact presented



          2  evidence in two different motions, indicating that



          3  there was no call prior to 2004.



          4            After the close of discovery, after the



          5  expert reports had been submitted by Montana, we were



          6  then provided the documents that ultimately became



          7  Exhibit 136, which were the notes from the discussions



          8  between Mr. Fritz and Mr. Christopulos.  And I think



          9  those very clearly show that there were conversations,



         10  a series of conversations between Mr. Fritz and



         11  Mr. Christopulos, which Mr. Fritz testified to, that



         12  there was a call made in that year, 1981.



         13            Now, at that time Montana was told, no, we're



         14  not going to honor that call.  And that, since 1981, is



         15  a position that Wyoming has maintained.



         16            It's also important to note that, despite



         17  Wyoming's claim that a call, a verbal call, would



         18  generate a mountain of paper, including interoffice



         19  memorandums, letters to the governor, correspondence



         20  amongst the states, in fact, the only piece of paper



         21  that we have that indicates there was a call in 1981



         22  are those notes that were produced after discovery.



         23            I think it's also telling that the -- in



         24  1981, there was no reference in the annual compact



         25  meeting of that call whatsoever.  In fact, we don't see





                          Bray Reporting (406) 670-9533

�                                                                  5935











          1  a reference until 1982.  And Mr. Moy testified the



          2  reason we do see that in 1982 is because he



          3  specifically made a point of raising that issue.



          4            Moving through the '80s, we did see an



          5  exchange of letters between the governors, under which



          6  I think Wyoming quite clearly said that the only



          7  allocation under the compact is Article V.C,



          8  essentially, we're not recognized under the pre-compact



          9  protection for Montana.  And, again, that is a position



         10  that Wyoming has maintained throughout this time and,



         11  in fact, up until the point of this lawsuit, we learned



         12  from Mr. Tyrrell and others.



         13            Moving to 1987 to 1989, we saw that



         14  throughout this period in the 1980s, Montana made



         15  significant efforts to attempt to develop a methodology



         16  for administering the compact.  And Mr. Moy testified,



         17  who was the only one that has testified that was



         18  involved in those efforts, that the reason for that was



         19  Montana was concerned that it wasn't getting its share



         20  of water, including its pre-1950 share of water.



         21            And we saw that in a very early memo.  I



         22  believe it was 1982 that Mr. Moy sent to Mr. Fritz



         23  saying, yes, there is a basis for calling Montana's --



         24  making a call for Montana's pre-1950 rights.  That



         25  continued throughout the '80s, again, unsuccessfully,
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          1  largely because Wyoming was unwilling to recognize



          2  protection from Montana's pre-1950 rights.



          3            You then get to the '87, '88, '89 period



          4  where Mr. Moy, again, clearly testified that he



          5  informed Wyoming officials that Montana was short of



          6  water, that there were pre-1950 rights not being



          7  satisfied in Montana, and that Wyoming had to take some



          8  action in order to make sure that water got to Montana.



          9            Again, those were ignored by Wyoming.  We



         10  know that those happened in '87, '88, and '89, as



         11  Mr. Moy testified, because they were very water short



         12  years, and also because by 1989, there was a document



         13  about the history of the compact that Mr. Moy testified



         14  that he wrote that -- that at the end of the period



         15  that he had been making a series of notifications to



         16  Wyoming.  And, ultimately, he got so frustrated that he



         17  had to step away from the Yellowstone River Compact



         18  for, essentially,i a period of almost ten years.  And



         19  he didn't get involved again until 2000.



         20            Which takes me to the next period of notice.



         21  So now moving into the early drought years of the



         22  2000s, both Mr. Moy and Mr. Stults testified that they



         23  received a series of communications with water users,



         24  including Mr. Hayes, Mr. Muggli, and others, and



         25  they -- that prompted them to have discussions with
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          1  Wyoming.  And we have seen documents in the record that



          2  reflect those discussions with the irrigators.



          3            Again, Mr. Moy and Mr. Stults clearly



          4  indicated that they informed Wyoming that they were --



          5  that Montana was short of water to satisfy its pre-1950



          6  rights and that they were expecting more water to be



          7  coming from Wyoming and that they both testified that



          8  they very clearly made those communications and that



          9  they believed those communications were understood by



         10  the Wyoming officials.



         11            So what does Wyoming say?  Well, essentially



         12  what we heard from the testimony of Wyoming



         13  officials -- and it sort of has evolved over this case.



         14  But what we heard from Mr. Whitaker, Mr. Fassett, and



         15  Ms. Lowry, and those three in particular, was, yes,



         16  it's true Montana told us there were shortages in



         17  Montana; they did tell us they were short of water;



         18  they did tell us there were pre-1950 rights not being



         19  satisfied in Montana, and that included the Tongue



         20  River Reservoir and the T & Y Canal, which they were



         21  aware were pre-1950 rights.



         22            So by the end of the trial, the Wyoming



         23  position had morphed essentially into, well, you didn't



         24  make the right kind of call; you didn't ask for the



         25  right thing; while you may have told us that you had
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          1  pre-1950 rights that were short, you also needed to



          2  tell us, in a particular form, that we needed to



          3  curtail certain rights in Wyoming.



          4            So it begs the question of, well, what's the



          5  right standard?  What do we measure a call or notice



          6  by?



          7            Now, prior to the trial, you did provide some



          8  guidance on that.  And my reading of those rulings is



          9  that the notice simply needed to inform Wyoming that



         10  the Montana pre-1950 rights were unsatisfied, that that



         11  notice did not need to take a particular form, be in



         12  writing, be made from any particular person.



         13            We also have other sources that we can look



         14  to to see what might be the standard by which we're



         15  measuring.  One would be the compact.  We know the



         16  compact was silent on the call or notification



         17  question.  And so the second logical place is to look



         18  to the Yellowstone River Compact Commission.



         19            Now, in 1982, when Mr. Moy raised this issue,



         20  in fact, they identified what ought to be done.  And



         21  this is from J32, and it's a quote:



         22            "Montana voiced its concern that during



         23  low-flow years, Wyoming needs to regulate its post-1950



         24  water rights more carefully so that Montana can use its



         25  pre-1950 water.  Montana, in turn, must notify Wyoming
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          1  that it is not able to obtain its pre-'50 water."



          2            So there was only notification, not you have



          3  to curtail specific rights, not that it has to be in



          4  writing or any of these things.



          5            We can also look to the testimony of the



          6  water commissioners from Wyoming as to what do they



          7  consider to be a call?  We heard from Mr. Boyd,



          8  Mr. LoGuidice, Mr. Knapp, and Mr. Schroeder.  And



          9  universally, they all testified that a call occurs when



         10  a senior downstream user gives notice that he is short



         11  of water.  Now, even by the testimony of Wyoming



         12  witnesses in this case, that was done in those years,



         13  in 1987 through 1989, the early 2000s.



         14            Okay.  So moving to the next element, which



         15  is Montana's pre-1950 rights were unsatisfied.  I first



         16  want to point out that the system in Montana is not a



         17  complicated one.  This is not extremely complex



         18  plumbing that you have in Montana.  You have the Tongue



         19  River.  At the very top of the Tongue, meaning the



         20  south end upstream in Montana, right basically at the



         21  state line, you've got a reservoir, which is one of the



         22  prominent features.  You then have the Tongue River



         23  continuing down.  At the very bottom is the T & Y



         24  irrigation canal, which is a large pre-1950 right,



         25  second oldest on the river in Montana, and also the
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          1  largest direct-flow right in Montana.



          2            And there are very few tributaries, and those



          3  tributaries rarely have water.  And I'm not aware that



          4  there is really any irrigation going on in those.  And,



          5  in fact, we didn't hear about any irrigation occurring



          6  in any tributary in Montana.



          7            So the pre-1950 shortages in Montana can be



          8  divided into both storage and then direct flow.  So



          9  looking first at storage, the Tongue River Reservoir



         10  was built in 1938.  It filled by the mid-1940s.  As



         11  Dr. Littlefield testified, the drafters of the compact



         12  were aware of the Tongue River Reservoir when they



         13  entered into the compact.



         14            Under Montana law and practice, as testified



         15  to by Mr. Smith and others, the right was fully



         16  perfected at the time they built the reservoir, filled



         17  the reservoir, and then just offered that water for



         18  sale, which was done in 1937, and filled sometime, as I



         19  said, in the 1940s.  And that, then, is the measure of



         20  the water right up to the full yield of that reservoir.



         21            Montana's law is not unusual.  Mr. Tyrrell



         22  testified that in Wyoming, a storage right is fully



         23  perfected when a reservoir is built.  And so where --



         24  in this instance, Wyoming bears the burden of showing



         25  that Montana's treatment of water rights is not
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          1  consistent with the doctrine of appropriation, which



          2  will be difficult for them to show given they do the



          3  same thing in Montana.  So the pre-1950 use --



          4            SPECIAL MASTER:  Did you mean Wyoming?



          5            MR. WECHSLER:  Wyoming, I did.  Thank you.



          6            The pre-1950 use, then, is the full annual



          7  yield, the capacity prior to the compact.



          8            It's uncontested that the Tongue River



          9  Reservoir did not fill in the years at issue, 2001, '2,



         10  '4, and '6, at least the years at issue for damages



         11  purposes.



         12            Now, Wyoming has concocted an argument having



         13  to do with 32,000 because that was the original number



         14  of contracts that were sold.  But as we have seen from



         15  the Tongue River Water Users' Association and the



         16  documents that what the users contracted for was to



         17  purchase all of the water from the reservoir up to the



         18  firm annual yield of that reservoir.  And at that time,



         19  that was considered to be 32,000 acre-feet.



         20            The -- moving then to the shortages of direct



         21  flow rights in Montana, Montana's flow rights are



         22  separate and distinct from the Tongue River Reservoir.



         23  And so it's not fair in the way that Wyoming has



         24  attempted to characterize it as saying, well, don't



         25  worry about the direct flow because you've got the
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          1  reservoir; both of them were short, and they shouldn't



          2  be equated as the same.  There are 77 pre-1950



          3  direct-flow water rights in Montana.  Again, as I



          4  mentioned the largest is at the bottom.



          5            Now, Montana created a demand model



          6  essentially to be able to aid in determining when is it



          7  that Montana is short?  When those 77 pre-1950 water



          8  rights are not satisfied.  And we very much stand by



          9  that model.  And we believe that it was conservative.



         10            It shows that in all but three years since



         11  1961, there was insufficient flow to satisfy the



         12  direct-flow pre-1950 rights in Montana.  Wyoming has



         13  essentially focused much of their case having to do



         14  with the direct-flow rights on that demand model.



         15  That's really been their target.  Many of their



         16  arguments about return flows and contemporaneous demand



         17  are aimed at that demand model.  As I said, we



         18  certainly stand by that.  The results can be seen in



         19  Table 5 of Exhibit M5.



         20            But it's not necessary for the purposes of



         21  2001, 2002, 2004, and 2006 to rely on the demand model,



         22  because in this case, we have had witness after witness



         23  from Montana come up to the stand and indicate that in



         24  those years, the only two rights that were receiving



         25  water were the Nance right and part of the T & Y, not
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          1  even all of the T & Y; and the remainder of the



          2  pre-1950 rights -- and, again, we heard from somewhere



          3  around ten Montana irrigators -- the remainder of them



          4  were required to use stored water.



          5            So it really cannot seriously be argued that



          6  there was sufficient flow entering the state to satisfy



          7  Montana's pre-1950 rights.  There were times, we've



          8  seen in the record, that the water at the state line



          9  got to as low as 11 CFS, I believe, which I think we



         10  can all agree would not even satisfy the T & Y right.



         11  And that's setting aside the other 75 pre-1950 rights



         12  in Montana.



         13            Now, the next thing to recognize is that



         14  during those years that damages were calculated,



         15  Montana was short essentially the whole year.  Now,



         16  there were times in the winter where Montana was not



         17  storing, having to do with the 45,000 level.  But other



         18  than that, the reservoir did not store in the spring



         19  fill period, which is the historic fill period for it,



         20  the measure of its water right.  And continuing after



         21  that, the direct-flow rights were not satisfied.  And



         22  so throughout that entire period, Montana was short of



         23  water.



         24            We've also heard from the Montana irrigators



         25  and officials that this caused significant harm in
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          1  Montana.  There were irrigators that had to shut down



          2  irrigation.  They had to irrigate less acreage.  They



          3  were less productive with the acres that they did



          4  irrigate.  They had to sell cattle.  They had to



          5  acquire hay and other feed from other sources, all of



          6  which caused significant harm and financial hardship



          7  for many of the water users in Montana.



          8            And, in fact, it hit them from two ways.  On



          9  the one hand they had less direct flow, and on the



         10  other hand they also were reduced in the amount of



         11  storage they had available.  And so they got as low as



         12  less than 50 percent of what their normal storage right



         13  was.  And so that was very difficult for the state of



         14  Montana.



         15            Turning, then, to the post-1950 use in



         16  Wyoming.  It's uncontroverted that there are a number



         17  of post-1950 reservoirs in Wyoming, and it's also



         18  unconverted that Wyoming stored water in those



         19  post-1950 reservoirs in 2001, '2, '4, and '6.



         20            In Wyoming, you can't access the reservoirs



         21  until the spring.  And we heard from the water



         22  commissioners that it is routine to readjust the



         23  storage at the end of the filling season to make sure



         24  the senior right gets its full share of water.



         25            Now, that's all that Montana asked.  But
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          1  despite the fact that Wyoming did not release any of



          2  the storage water until late June in those years -- in



          3  other words, it was still in the reservoirs -- it did



          4  not honor Montana's request.



          5            Turning, then, to the post-'50 irrigation in



          6  Wyoming, despite its claims that Wyoming has incredibly



          7  tight records, it had no measuring devices on the main



          8  stem of the Tongue or on Prairie Dog Creek and,



          9  therefore, had no idea -- no way of determining how



         10  much water was being used.



         11            Wyoming never regulated the lower part of the



         12  main stem of the Tongue, and only once did they



         13  regulate the Tongue at all in 2006.  That was on an



         14  upper portion.  They never regulated Columbus Creek,



         15  Fivemile Creek, Prairie Dog Creek, or the lower part of



         16  Big Goose Creek below the Alliance Ditch.



         17            Most of the Wyoming witnesses testified that



         18  when there's no regulation, Wyoming users take all



         19  available water up to their full appropriations,



         20  including in those years '01, '02, '04, and '6.  The



         21  irrigation season ends in September; it begins in May.



         22  And, again, we had multiple Wyoming witnesses come up



         23  here and say that, in fact, during those years, '01,



         24  '02, '04, '06, they were irrigating throughout the



         25  season.  It's undisputed -- my reading of Mr. Fritz's
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          1  report, it's undisputed that there was post-1950



          2  irrigation use in Wyoming in the years at issue.



          3            Turning then to CBM, which is the last



          4  post-1950 impact in Wyoming, there's no dispute between



          5  the experts, Mr. Larson and Mr. SchreÃ¼der, that there



          6  is a hydrologic connection between the CBM-produced



          7  water and the surface flows.  Mr. Larson utilized a



          8  BLM-created model, which was developed in order to



          9  address CBM impacts in the Powder River Basin,



         10  including the Tongue River Basin.



         11            Wyoming would have you believe that that BLM



         12  is totally inappropriate, completely not for the



         13  purposes that it was used in this case.  But based on



         14  Mr. Larson's extensive experience, including interstate



         15  proceedings and including developing MODFLOW, which is



         16  the methodology that actually went into the BLM model,



         17  Mr. Larson determined that it was appropriate for the



         18  use in this case.



         19            Now, boiling everything down between the two



         20  experts, I think the main issue between the experts is



         21  the amount of infiltration that comes from the produced



         22  water and the impoundments.



         23            That's kind of a squirrely issue, as we found



         24  out today.  There was only one witness that came up to



         25  the stand that actually has studied that issue and
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          1  looked at that issue.  That witness was called by



          2  Wyoming.  That was Mr. Wheaton.



          3            Now, Mr. Wheaton testified there was almost



          4  no infiltration to the regional groundwater aquifer



          5  from the CBM produced water.



          6            Turning then briefly to Wyoming's defenses,



          7  the first one that they had raised, I believe in their



          8  pretrial brief and elsewhere, was the interstate



          9  remedies question.  Essentially, their argument was,



         10  well, there's post-1950 users in Montana that were



         11  getting the direct-flow water.



         12            We heard from each of the water commissioners



         13  that was appointed in Montana in those years,



         14  Mr. Kepper, Mr. Gephart, Mr. Fjell.  And each one of



         15  them was consistent.  Those commissioners testified



         16  that they measured every diversion in Montana.  They



         17  were on the river every day.  They made sure that only



         18  those rights that were entitled to rights received



         19  water.



         20            Contrary to Wyoming's pretrial position,



         21  those water commissioners testified that they regulated



         22  all water use, including direct flow.  They also



         23  accounted for storage and direct flow separately.



         24            In the end, there really is zero evidence



         25  that there was any post-1950 user in Montana that
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          1  received direct-flow water out of priority.  Really the



          2  impression that I think all that evidence gave was that



          3  it was a very effective system in Montana.



          4            It's also not particularly surprising, given



          5  that the water users who were in Montana testified that



          6  they were aware of their water use, their water rights,



          7  their neighbors' use and rights, the storage rights,



          8  because they are all taken from the same source.  And



          9  as I mentioned, the only two rights receiving water in



         10  those particular years, direct-flow water, '01, '02,



         11  '04, '06, after the spring runoff, were Mr. Nance and



         12  part of the T & Y.



         13            The next defense that Wyoming has attempted



         14  to focus on is the issue of waste.  And this has come



         15  in two forms.  One, they say that the winter flows



         16  through the reservoir, as they like to call them,



         17  foregone storage opportunities, are waste.  And the



         18  second is that there was waste from the direct-flow



         19  users.



         20            I think there's no evidence of either one of



         21  those.  It is noteworthy that Wyoming bears the burden



         22  of establishing waste and also, as I said, of



         23  establishing that Montana's practices were not



         24  consistent with the doctrine of appropriation.



         25            Now, turning to the waste in the reservoir,
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          1  there were two experts in this case who were qualified



          2  and offered opinions on the operations of the Tongue



          3  River Reservoir.  Both of those experts, Mr. Smith and



          4  Mr. Aycock, were Montana experts.  Mr. Hinckley



          5  expressly stated that he was not offering any opinions



          6  on the operations of the Tongue River Reservoir.



          7  Rather, he said, he was simply essentially engaging in



          8  an accounting exercise.  And that's very different.



          9  And I think makes it incredibly difficult for Wyoming



         10  to prove its burden.



         11            Mr. Smith and Mr. Aycock both testified in



         12  their expert opinions that the operations of the Tongue



         13  River Reservoir were reasonable and consistent with the



         14  practices in Montana and elsewhere.  They both



         15  expressed expert opinion that there were multiple



         16  justifications for the winter flows through the



         17  reservoir, including the historic operations of the



         18  reservoir, which formed the water right itself, and



         19  that that water right had the fill period in the



         20  spring.



         21            The senior stock rights downstream, those



         22  were necessary to prevent property damage from ice



         23  floes.  They were necessary to prevent damage to the



         24  spillway of the reservoir.  They were necessary to



         25  prevent ice damage -- I'm sorry -- damage to property
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          1  from flood control and also necessary to prevent damage



          2  from -- to the outlets from ice.



          3            All of those things are consistent with the



          4  doctrine of appropriation.  We heard from the Wyoming



          5  witnesses that reservoirs and other diversion works in



          6  Wyoming are not required to be operated in a way that



          7  causes damage to the diversion work itself or the



          8  reservoir or to downstream property.  We heard that



          9  they will operate reservoirs consistent with the water



         10  right itself.



         11            We also heard about the practices in Wyoming.



         12  And we heard that in the Tongue River Basin, for



         13  example, there are winter flows that are essentially



         14  bypassed through the reservoir, including Park and



         15  others, and that those winter flows have never been



         16  charged against the Park Reservoir, for example.



         17            Now, Wyoming says, well, there was never



         18  really a call made involving Park.  Park never made a



         19  call.  And that's not exactly true because Park called



         20  water from Cross Creek.  We know that water was sent



         21  down from Cross Creek down to Park.  And even when that



         22  happened, Park never once was charged for the bypasses



         23  that went through the reservoir.



         24            Again, there was some notion that -- there



         25  was some storage rights to satisfy those winter flows.
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          1  But I think we showed that, by orders of magnitude,



          2  those are vastly insufficient to cover the winter



          3  flows.



          4            And so essentially what Wyoming attempts to



          5  do is to impose a standard and a practice on Montana



          6  that it doesn't do itself in the state of Wyoming.



          7  And, in fact, we also can see in the operating plan of



          8  the Tongue River Reservoir, which was adopted pursuant



          9  to federal law, the Northern Cheyenne Tribe Compact, by



         10  an advisory committee which included the federal



         11  government, that the winter flows should be 175 CFS.



         12  And this 175 CFS is entirely consistent with the winter



         13  flows, including those flows that existed at the time



         14  of the compact.  There is no contrary evidence.



         15            Turning to Wyoming's argument that there was



         16  waste of direct flows, again, we heard from multiple



         17  Montana irrigators, we heard from Montana water



         18  commissioners, and none of them indicated that there



         19  was any waste whatsoever.



         20            Mr. Muggli testified that the T & Y was



         21  diverting almost the entire flow of the -- was



         22  diverting the entire flow of the river during many of



         23  the months at issue in those early 2000 years, the 2000



         24  drought years, and that also there was no water coming



         25  out the end of the T & Y.
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          1            Mr. Aycock reviewed the flows below the T & Y



          2  and, in fact, the flows in general on the river, and in



          3  his expert opinion, the Tongue River in Montana,



          4  including those flows and including the way they



          5  operated the reservoir, was managed very efficiently.



          6  Again, there's no contrary expert opinion.



          7            Turning to the contemporaneous demand



          8  argument from Wyoming, again, this is really directed



          9  at the demand model, because it can't seriously be



         10  argued that there wasn't contemporaneous demand from



         11  Montana in 2001, '2, '4, and '6.  The T & Y was



         12  receiving only a part of its water.  None of the other



         13  pre-1950 water rights were getting any water,



         14  direct-flow water, and so they were forced to use



         15  stored water.  And, therefore, we know that they were



         16  ready, able, and willing, as Wyoming likes to say, to



         17  take that water.  We also know that the reservoir



         18  didn't fill and that Montana made repeated requests for



         19  water for those reservoirs.



         20            Next, we've heard a lot about return flows.



         21  Again, I don't know that there was any Wyoming expert



         22  that actually quantified return flows.  We heard that



         23  from Mr. Hinckley.  There's really no expert opinions



         24  to substantiate that sort of notion that they have put



         25  out there.
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          1            The only expert that actually reviewed the



          2  issue of whether there was -- the Tongue River in



          3  Montana is gaining or losing, the only one to directly



          4  address that issue or evaluate that issue was



          5  Mr. Dalby.  And Mr. Dalby indicated and testified that



          6  the Tongue River in Montana during dry irrigation years



          7  is a slightly losing stream.  And, again, there's no



          8  other expert opinion on that particular issue.



          9            Even if there were return flows in, let's



         10  say, Mr. Book's conservative assumption, I might say,



         11  of some return flows that it's slightly gaining in the



         12  irrigation season, even if that were correct, it



         13  wouldn't get close to the amount of water necessary to



         14  satisfy the direct-flow rights in Montana.  Again,



         15  we're talking about flows that were as low as 15 CFS.



         16  Extremely low in these drought years.



         17            And, finally, the sort of overarching



         18  argument that Wyoming seems to be making is that, well,



         19  maybe there was a violation, but that violation was



         20  only small, and so let's not worry about it.  There's



         21  no de minimis exception in the compact or in the case



         22  law for a violation of a compact which occurred here.



         23            You heard from irrigators in Montana that



         24  every small amount of water counts.  You heard from



         25  DNRC administrator, Mr. Tubbs, and from the attorney
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          1  general of the State of Montana, General Fox, that this



          2  case is extremely important to the water users of the



          3  Tongue River Basin and to the state of Montana as a



          4  whole.



          5            And try as Montana might, with the various



          6  assumptions and various incredibly, what I would



          7  consider, inaccurate assumptions, they still could not



          8  develop a final number that put them at zero.  And so



          9  all the evidence in the case is that there was impact



         10  from Wyoming's post-1950 use in Montana.



         11            SPECIAL MASTER:  By the way, I think you just



         12  said, try as Montana might.  I assume, again, you meant



         13  Wyoming there?



         14            MR. WECHSLER:  I absolutely meant Wyoming.



         15            And for all those reasons, we would



         16  respectfully request that there be a ruling on the



         17  liability phase of this case in Montana's favor.  Thank



         18  you, Your Honor.



         19            SPECIAL MASTER:  Before you actually sit



         20  down:  So first of all, I'm glad we're actually doing



         21  this because this is valuable for me to hear both sides



         22  set out their cases as they see them.  And your closing



         23  is, I think, an example of the value of that.



         24            Let me just mention one or two points that,



         25  as you think about your posttrial briefs, will be
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          1  valuable.  One of them is my guess is that, in



          2  connection with the filling of the reservoir, that



          3  there will probably be a number of issues here, some of



          4  which you've already focused on in terms of what's the



          5  appropriate size of the reservoir for purposes of



          6  looking at its filling.  You had also mentioned the



          7  question of the actual rights to stored water out of



          8  the reservoir.



          9            And without, I think, unreasonably



         10  anticipating what one of the things Wyoming will



         11  probably talk about is that if you look at the compact



         12  itself, Article V.A of the compact provides for the



         13  protection of appropriative rights to the beneficial



         14  uses of the waters of the Yellowstone River system.



         15            And then if you look at the definition of



         16  "beneficial uses," it's defined to be "the use by which



         17  the water supply of a drainage basin is depleted when



         18  usefully employed by the activities of man."



         19            And so it does raise the interesting question



         20  of when you look at the reservoir rights and I think --



         21  although again this is something both sides are free to



         22  brief -- I don't think you can argue that it doesn't



         23  technically say anything about storage, and, therefore,



         24  storage rights are not protected.  But it does raise



         25  the interesting question of when you talk about a
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          1  reservoir right, what does it protect?



          2            And my guess is one of the things Wyoming



          3  will probably argue is that, well, initially there was



          4  only 30,000 feet being diverted from it and being used;



          5  and, therefore, really you only get protection for



          6  30,000 feet -- is it 30,000 or 32,000?  32,000.  So you



          7  really only get protection for 32,000 acre-feet of



          8  storage.



          9            My guess is, looking at Montana's side,



         10  number one, you know, again, your claim is going to be



         11  in part that, well, under Montana water rights, you



         12  know, you perfected a right to this much storage and



         13  that's what gets protected.



         14            But this has to be interpreted through the



         15  lens of the compact.  So it raises the -- I think, the



         16  interesting question of what is the actual amount of



         17  reservoir storage that should be protected under the



         18  compact?  Is it what Montana recognized as a reservoir



         19  right?  Is it, as I would expect Wyoming to argue, just



         20  32,000 acre-feet of storage?



         21            If -- and let me just make an assumption



         22  here.  We've talked sometimes about sort of like one a



         23  half fills.  You know, if that were, say, the Montana



         24  rule, is it 32,000 acre-feet times 1.5?  You know, it



         25  does raise that interesting question.
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          1            So that's one of the issues that I know I'll



          2  appreciate both sides briefing.  And I think I have a



          3  better sense of where Wyoming will come out on this



          4  because they will argue for just 32,000 acre-feet, and,



          5  you know, that's only the amount that was being



          6  diverted for beneficial use.



          7            I have less sense of -- well, no, I guess I



          8  do know what Montana's argument is.  It's Montana's



          9  water rights says this is what you get, and what this



         10  is really protecting is Montana's full recognition of



         11  reservoir right.  I don't know if you wanted to say



         12  anything about it at this point in time, but I'm just



         13  saying I think that will be an issue.



         14            MR. WECHSLER:  Yes, Your Honor, and I agree



         15  that it's a complex issue, certainly one we will



         16  address, as you indicate, in our posthearing brief.



         17            I will say a couple of things about that.



         18  And the first I'll say is that it's not the first time



         19  that the definition of beneficial use has come up in



         20  this case.  If you remember what Montana argued,



         21  relatively strenuously, in the first interim report and



         22  to the Court was that that had a particular definition



         23  in the compact.  And that definition needed to be given



         24  a -- the meaning that the word said.



         25            And my reading of your report and my reading
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          1  of what the Court said is, well, it's not so different



          2  than what it is under the doctrine of appropriation.



          3  So I think what you look to is the doctrine of



          4  appropriation.  We see in Wyoming, we see in Montana,



          5  that the beneficial use of a reservoir is that amount



          6  that the reservoir has fully filled to and the firm



          7  yield of that reservoir.



          8            And so that has to be the amount of the



          9  pre-1950 water right.  The amount that was put to



         10  beneficial use was that entire firm yield of the



         11  reservoir in 1950.



         12            I would also -- I think it's unreasonable to



         13  think that, you know, there's documents -- and we know



         14  that Montana, as part of negotiating the compact, one



         15  thing that was incredibly important to Montana was the



         16  storage in Montana.  And so it would be unreasonable to



         17  say that Montana would agree or even that Wyoming would



         18  demand that "Well, we know that storage is super



         19  important to you, Montana.  But even though it's really



         20  important, we're going to say that you've built this



         21  really large reservoir and you filled it, but you only



         22  get 32,000 acre-feet."



         23            And the last point before I stop on that



         24  particular issue, and the rest we'll put in the brief,



         25  is that that 32,000 contract amount, acre-feet amount
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          1  is the amount actually delivered to the users.  Now,



          2  Wyoming hasn't offered any evidence whatsoever to say



          3  what's the firm annual yield -- what does that



          4  reservoir need to fill in order to satisfy those 32,000



          5  acre-feet?



          6            The evidence that we have is that they



          7  believed that the full fill, that the reservoir needed



          8  to be filled to its full capacity, in order to satisfy



          9  that 32,000 acre-feet.  And that was what the water



         10  users were agreeing to take.



         11            SPECIAL MASTER:  Okay.  Second thing that I



         12  assume will still come up there -- and I was reaching



         13  for my copy of the compact during part of your



         14  argument; so if I missed it let me know -- but the



         15  question of the Northern Cheyenne rights.  From, in



         16  particular, Mr. Draper's cross-examination the other



         17  day, I assume part of the argument is that that water



         18  sits down at the bottom of the reservoir and that,



         19  therefore, you know, we don't have to worry about that.



         20  But I was just curious as to what Montana's argument is



         21  on that.



         22            MR. WECHSLER:  Well, I think part of the



         23  argument is certainly in this case, up until this time,



         24  there is no -- you don't get into the amount, the



         25  additional amount that was added to the reservoir in
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          1  1999.  And the reason that's true is you have the



          2  minimum pool that's roughly 10,000 acre-feet down at



          3  the bottom of the reservoir.  And there's been



          4  testimony that Montana never stored more water than it



          5  did in any one year prior to the compact, other than



          6  the first year, 1999, that it filled up essentially to



          7  the full 79,000 postrehabilitation amount.



          8            I will point, if -- to the extent that it's



          9  necessary to determine whether the Northern Cheyenne



         10  right in the reservoir is pre-compact; in other words,



         11  comes out of Montana's share or before either state



         12  takes that.



         13            I think that Article VI really provides the



         14  answer.  I know at the beginning of the case you



         15  mentioned the Arizona v. California case.  Now that



         16  compact, of course, has different language.  And while



         17  I don't remember exactly the language, my recollection



         18  is it says something, nothing shall change the



         19  obligations of the federal government, words to that



         20  effect.



         21            This compact says nothing in this compact



         22  shall adversely impact the rights of the Northern



         23  Cheyenne Tribe.  And we know that -- we've seen



         24  testimony that the Northern Cheyenne Tribe claim based



         25  on Winters Doctrine law -- I won't go into, but that it
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          1  was a pre-1900 right.



          2            If the Northern Cheyenne tribe right has to



          3  come out of Montana's share, the way that we know the



          4  compact works is Wyoming gets its pre-'50 rights first;



          5  then Montana gets its pre-1950 rights.  And there are



          6  years when the reservoir -- or there's shortages.  And



          7  so Wyoming gets all of its rights and Montana might not



          8  get all of its rights.



          9            And what that would mean for the Northern



         10  Cheyenne Tribe, if it's construed to come out of



         11  Montana's share, is they would be adversely affected.



         12  They couldn't get all of their water.  It would be



         13  impossible.  So that would be directly at odds with the



         14  compact.



         15            And the -- it's also true that the Northern



         16  Cheyenne Tribe and the reservoir right are commingled;



         17  and, therefore, Montana is not able to get its full



         18  storage right unless the reservoir is full.  And the



         19  same is true of the Northern Cheyenne.



         20            SPECIAL MASTER:  Okay.  So that's helpful.



         21  Sort of in the back of my mind, particularly during the



         22  earlier portion of the trial, one of the things that I



         23  was a little bit concerned about was whether or not we



         24  would actually get into a situation about the Northern



         25  Cheyenne would become indispensable parties to this
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          1  case, which is something I obviously want to avoid.



          2            But as you both talk about these issues, keep



          3  that in mind and alert me if you think at any



          4  particular point in time that's a worry.  I'm sure that



          5  Ms. Whiting will probably be following along on all



          6  this and making sure that the Northern Cheyenne's



          7  rights are not in any way affected by anything that the



          8  Supreme Court might do in this particular case.



          9            But, again, that was a concern I had earlier



         10  and would want both sides just to alert me at any point



         11  in time if that became a concern.



         12            The last thing that I'll just mention that



         13  your argument raised in my mind, and I'll sort of let



         14  you know, at least way before seeing the posttrial



         15  briefs and the oral arguments, I've been thinking about



         16  the questions of waste -- how individual water users



         17  might be using their water and the like -- is really



         18  that -- the question is how the system is administered



         19  more than it is a question of a particular water user



         20  in a particular situation.



         21            In other words, every system is going to have



         22  some degree of, I guess maybe, sort of a question of



         23  slippage in its regulatory system.



         24            So the question really becomes, you know, for



         25  example on the Montana side, whether or not the way in
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          1  which Montana was regulating the water during the



          2  relevant periods of time was adequate under the



          3  compact.  So it's really sort of a system question,



          4  again, rather than looking at a microlevel of



          5  particular individuals.



          6            And one of the questions that I think, again,



          7  will be relevant here is, what's the standard for doing



          8  that?  And when we had our arguments on the various



          9  summary judgment motions before the trial, I had



         10  suggested it was really sort of a question of, you



         11  know, does it comport with the way in which prior



         12  appropriation systems are generally managed and was it



         13  reasonably managed?



         14            And, of course, it's always easy for lawyers



         15  and judges and special masters to reach for the term



         16  "reasonableness," because it's something that we all



         17  think we know and probably all disagree a bit on



         18  exactly what it means.  But, you know, once we get into



         19  the facts here, you know, what the exact standard is by



         20  which the system should be judged, I think, is



         21  important.



         22            And on this, one of the things that, you



         23  know, just thinking about prior original jurisdiction



         24  cases, one case that comes to mind is the -- I guess,



         25  was it Colorado versus New Mexico or New Mexico versus
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          1  Colorado?



          2            MR. DRAPER:  Colorado v. New Mexico.



          3            SPECIAL MASTER:  That's what I thought.



          4  Okay.  The Colorado v. New Mexico case, now, that was



          5  an equitable-apportionment case rather than a compact



          6  case.  But it was relevant in the sense that the



          7  special master in that particular case originally



          8  pushed for a standard that would have been more



          9  conservative of water, more exacting of the way in



         10  which water was being used than the state actually



         11  employed at that particular point in time.



         12            And the court ultimately, I think, seemed to



         13  sort of relax a bit, you know, how much they were



         14  worried about eking out, you know, the last amount of



         15  water that you might be able to save for other people



         16  to use.



         17            Other than that, I'm not sure there's much



         18  precedent out there from the Supreme Court as to how



         19  you might resolve a question of this nature.  But I



         20  just mention that as some quick ramblings on wondering



         21  exactly how one approaches that particular question,



         22  how the Court might want to approach it in the context



         23  of this particular compact.



         24            And recognize, of course, that this goes, you



         25  know, both directions.  And so, you know, whatever
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          1  standard you think about applying in Montana, that



          2  could be potentially used on the Wyoming side also.



          3            I will differentiate, though, between two



          4  different situations.  One would be on the Wyoming side



          5  if, as a -- and, again, this is just my initial



          6  thinking, but I figure all of this is probably relevant



          7  for purposes of your briefing.



          8            On the Wyoming side, to the degree you have a



          9  river which is, you know, well regulated and it just



         10  happens that there is somebody out there who is



         11  post-1950 who, you know, turns on some water when



         12  somebody is not looking and utilizes it, then that



         13  strikes me as the sort of thing that happens, right?



         14  And it's hard for Montana to complain, if Wyoming is



         15  regulating things well, that there's that type



         16  slippage.



         17            On the other hand, if you have a stretch of



         18  river like the lower part of the main stem of the



         19  Tongue where there's no regulation at all because



         20  there's no one downstream that calls that portion of



         21  the river, then that seems to be a different issue,



         22  because there, it's not really, you know, the fact that



         23  Wyoming has a great system -- and I'm doing this as an



         24  illustration at the moment; I'm not necessarily



         25  concluding that it is a great system -- but that
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          1  Wyoming has a great system and it just happens there's



          2  inevitable slippage in it; it's that, well, this



          3  portion of it just hasn't been regulated.  And if, in



          4  fact, Montana were treated like any other appropriator



          5  in Wyoming that's downstream and senior, then you would



          6  have regulated those people.



          7            Well, that's different.  That's not getting



          8  to the question of what is the reasonableness of the



          9  system that's being employed.  It's, instead, getting



         10  to the fact that there's a gap in the system.  And



         11  there I would think that the compact would fill that



         12  gap and say, okay, in this situation, where you're



         13  supposed to protect pre-1950 appropriators, pre-1950



         14  appropriators in Montana shouldn't be treated any



         15  differently than pre-1950 appropriators who are



         16  downstream in Wyoming.  So I want to differentiate



         17  those two types of situations.



         18            But, again, the way I've been thinking about



         19  this is thinking about it as sort of systemwide.  In



         20  the case of Wyoming, are there any gaps that, under the



         21  compact, should be filled?  And in the Montana case,



         22  does the way in which the system has been regulated,



         23  does it comport generally with prior appropriation and



         24  is it reasonable?



         25            And it's there where I begin thinking about





                          Bray Reporting (406) 670-9533

�                                                                  5967











          1  cases like Colorado v. New Mexico, because it's the



          2  only case where the Supreme Court has gotten into the



          3  question of, well, under the prior appropriation



          4  system, there again, though in a situation of equitable



          5  apportionment, exactly what will we demand of the



          6  states?  Because I think one can reasonably say that



          7  every state in the U.S. has some slippage in its



          8  system.  There is inevitably a little bit of water



          9  that's lost, and it varies from state to state.  And so



         10  the question is how much do you demand?



         11            MR. WECHSLER:  Your Honor, I think most of --



         12  the question of the standard is complicated.  And if



         13  it's okay with you, I'll reserve that for the brief



         14  other than to say I believe -- and I don't think



         15  hearing you saying anything different.  I do believe



         16  that the system in Montana -- I think the evidence



         17  shows it was an extremely effective system and actually



         18  not so different than the one in Wyoming.



         19            The rest of the testimony -- or that issue,



         20  if it's okay with you, I'll reserve for the posthearing



         21  brief.



         22            SPECIAL MASTER:  That will be fine.  And,



         23  again, I wasn't, in making those comments, in any way



         24  suggesting that there's any significant deficiency in



         25  what the Montana system has been.  But simply, you
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          1  know, what exactly that standard is that is required of



          2  a system is, I think, going to be a relevant question



          3  here.



          4            And, you know, I'm not sure, getting to your



          5  particular point -- and I realize that Montana believes



          6  its system is like Wyoming's system.  But even if they



          7  are different, I'm not sure it's the difference that



          8  matters so much as the question of, you know, is it a



          9  reasonable prior appropriation system for purposes of



         10  managing this portion of the compact?



         11            MR. WECHSLER:  Understood.  And I don't mean



         12  to suggest that Montana's system is the same as



         13  Wyoming's.  I simply am saying it's a very effective



         14  system, and in many ways I think it's a better system.



         15  But I'll leave Mr. Kaste to disagree with me on that.



         16            SPECIAL MASTER:  And with Mr. Hayes sitting



         17  back there, you better say nice things about the



         18  Montana system.



         19            Okay.  It's 25 after the hour.  So what I



         20  would suggest is now that we take a break, and that --



         21  I assume, Mr. Kaste, the length of your argument for



         22  any comments that I would make would be probably about



         23  the same length as Mr. Wechsler's?



         24            MR. KASTE:  I'm having a hard time judging



         25  that because he went really fast.  There were a lot of
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          1  words in a short period of time.  I don't anticipate



          2  that it will be any longer than Mr. Wechsler.  I think



          3  he did a fantastic job of being concise, and I hope to



          4  be as concise.



          5            I cannot, in the limited time that I have to



          6  prepare for this closing argument, give a comprehensive



          7  overview of the evidence, just focus on what we think



          8  are some of the important points.  And I don't think it



          9  will take terribly long.  I will try to address the



         10  things that you raise with Mr. Wechsler to the extent



         11  that I can.



         12            SPECIAL MASTER:  Okay.  That's good.  So what



         13  I'm thinking is why don't we go ahead and start at



         14  1:30.  I think that will give us enough time for your



         15  closing, then have a break, and then to talk about the



         16  process from this point forward.



         17            So we're recessed for lunch at this point in



         18  time, and I'm going to stay here because I actually



         19  want to talk to the deputy for a moment.



         20                      (Recess taken 12:27 to 1:32



         21                      p.m., December 4, 2013)



         22            SPECIAL MASTER:  Okay.  Everyone can be



         23  seated except for Mr. Kaste.



         24                     CLOSING STATEMENT



         25            MR. KASTE:  Thank you.  Thank you for the





                          Bray Reporting (406) 670-9533

�                                                                  5970











          1  opportunity to present these closing remarks,



          2  understanding that they are not the full arguments that



          3  we might make and certainly haven't been able to



          4  marshal all the evidence in support of the statements



          5  made in the course of this closing that we will



          6  ultimately rely on.



          7            But I do think this is worthwhile and helpful



          8  to hear what the parties' initial reactions were at the



          9  close of evidence.  So here are the State of Wyoming's.



         10            SPECIAL MASTER:  Okay.



         11            MR. KASTE:  As we've said multiple times,



         12  while this is a case among sovereigns states, at its



         13  core this is a simple breach of contract case.  And in



         14  any breach of contract case, the party alleging the



         15  breach has the burden of proof on each essential



         16  element of its claim.



         17            Moreover, a party seeking to enforce a



         18  contract containing a condition precedent, such as the



         19  notification requirement in this case, that party bears



         20  the burden of proof as to the occurrence of the



         21  condition.  And if there's no evidence of the



         22  occurrence of the condition, the duty of the defendant



         23  has not been triggered, and his or her promise cannot



         24  be enforced.



         25            Montana has fairly consistently argued that
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          1  the burden of proof in this case falls on Wyoming.



          2  But, in fact, that is not the law.  And even the



          3  Montana Supreme Court has found, for example, in Tucker



          4  v. Missoula Light & Water Co., that an appropriator



          5  seeking to enforce his rights under the doctrine of



          6  appropriation must prove his need for the water as well



          7  as his right thereto and his ability to use the same



          8  through his system of distribution.



          9            Montana has failed to meet this burden and



         10  failed to prove any of the five essential elements of



         11  its claim.  I did notice during the course of Montana's



         12  closing argument that their belief is that there are



         13  three essential elements to their claim.  Wyoming



         14  asserts that there is not, that there is, in fact, an



         15  obligation in this case in order to prevail that



         16  Montana must prove causation and injury as they would



         17  in any contract or tort case.



         18            The evidence in this case clearly establishes



         19  that Montana did not make calls on Wyoming before 2004.



         20  It's worth noting that unlike the summary judgment



         21  proceedings on this issue, you are no longer required



         22  to view the facts in the light most favorable to the



         23  nonmoving party.  Instead, now that the evidence is



         24  closed, you can judge the evidence presented by both



         25  parties on its merits and make appropriate inferences
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          1  from that evidence.



          2            Here the evidence from the Wyoming witnesses



          3  was unequivocal.  No one from Montana made a call or



          4  demand on Wyoming for regulation before 2004.  Instead,



          5  at times outside the irrigation season and after the



          6  fact, Montana officials expressed concern about the



          7  conditions that had prevailed in their state during the



          8  preceding irrigation season and wondered if there were



          9  ways to administer the compact in the future that would



         10  result in more water for Montana.



         11            These discussions about administration of the



         12  compact were generally focused on the application of



         13  Article V.C, which makes perfect sense given that both



         14  states understood that provision is the vehicle by



         15  which appropriated water was allocated by the compact.



         16  These kinds of communications are qualitatively



         17  different from a call for regulation, and they clearly



         18  were not understood to be calls by the officials in



         19  Wyoming.



         20            The difference between how Wyoming reacted to



         21  the two different kinds of communications is telling.



         22  When Montana actually made calls, there was a



         23  significant and well-documented series of



         24  communications.  E-mails and letters were exchanged



         25  within and between the states.  There were briefings to





                          Bray Reporting (406) 670-9533

�                                                                  5973











          1  the governor, calls between officials, meetings, press



          2  releases, requests for information, and marshaling of



          3  staff to report on conditions.  None of this happened



          4  before 2004.



          5            Similarly, when calls were actually made,



          6  they're reflected in the annual reports of the compact



          7  commission.  Even the phone call by Mr. Fritz to



          8  Mr. Christopulos in 1981, which was a hypothetical



          9  inquiry as opposed to a call, made its way into the



         10  report.  And with regard to 1981, it's clear that the



         11  injury Montana was concerned about never occurred.  At



         12  that time, Mr. Fritz was concerned about filling the



         13  reservoir, and it did fill.



         14            In contrast to these well-documented



         15  responses to Montana's call in 2004 and 2006, there



         16  isn't a piece of paper corroborating Montana's claims



         17  that it made calls before 2004.  This disparity is



         18  telling and determinative.



         19            Accordingly, Wyoming is titled -- entitled to



         20  the entry of judgment on all of Montana's claims for



         21  all remaining years before 2004.  In 2004 and 2006,



         22  Wyoming has consistently admitted that Montana did make



         23  calls.  But Montana has failed to prove the remaining



         24  elements of its claims for those years.  Montana, of



         25  course, has the burden of proving its pre-1950 rights
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          1  were actually short in 2004 and 2006.



          2            As it relates to the Tongue River Reservoir,



          3  Montana misapprehends the nature of its right under



          4  Article V.A -- yeah, under Article V.A of the compact;



          5  and, consequently, its claim of injury to that right is



          6  misplaced.  Montana's Article V.A right in the Tongue



          7  River Reservoir is defined by the terms of



          8  Article V.C.3, not Montana law.  The compact clearly



          9  protects existing uses in existing reservoirs under



         10  Article V.A and new uses in existing reservoirs under



         11  Article V.C.



         12            Mr. Wechsler noted that we had talked about



         13  beneficial use in this case in the past.  That's true,



         14  but in the context of the consumptive requirements and



         15  the consumptive use of water in the direct-flow portion



         16  of this case.  Reservoirs under the compact are treated



         17  differently.  They are specifically called out and



         18  treated differently than the direct-flow uses by virtue



         19  of the language in Article V.C.



         20            The evidence in this case has been very



         21  clear.  As of 1950, the existing uses in the Tongue



         22  River Reservoir were limited to the provision of less



         23  than 32,000 acre-feet of water for contracts with the



         24  Tongue River Water Users' Association.  The evidence is



         25  similarly clear from the historical record that it only
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          1  took 45,000 acre-feet of water in the reservoir to meet



          2  these contract demands.



          3            Montana says, well, reservoirs are important.



          4  Wouldn't it make sense that we would want our reservoir



          5  filled up all the way?  Well, probably.  Except that in



          6  the course of the compact negotiations, the parties



          7  agreed to treat existing uses in existing reservoirs



          8  differently than new uses in existing reservoirs.  And



          9  we are bound by the provisions of the compact in that



         10  regard.



         11            Of course, even if Montana is entitled to



         12  45,000 acre-feet that it took to deliver the contract



         13  water as of 1950, the evidence demonstrates that it



         14  received this amount of water in both 2004 and 2006.



         15  While Mr. Hinckley's testimony established this fact



         16  perfectly well, one need only look to Table 4-A of



         17  Mr. Book's report to see that in May of 2004, the



         18  reservoir end-of-month contents were 46,300 acre-feet



         19  and in May of 2006, the end-of-month contents were



         20  60,020 feet.  And these were not necessarily the peak



         21  storage values for those years.



         22            Of course, these amounts were actually



         23  stored.  And even without accounting for Montana's



         24  bypasses in excess of what was necessary to meet the



         25  needs of downstream senior rights, Wyoming met its
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          1  obligation under the compact as it relates to Montana's



          2  Article V.A right in that reservoir.



          3            And, of course, Wyoming asserts that



          4  Montana's Article V.A right is limited by the doctrine



          5  of appropriation to that which is necessary to satisfy



          6  senior rights.  In this regard, Arizona v. California



          7  is instructive.  In that case the court stated that



          8  invested rights to the appropriation of water are



          9  subject only to the right of prior appropriations.



         10            Moreover, the compact contains an explicit



         11  definition of beneficial use which dictates that



         12  Montana cannot call on Wyoming to fulfill these



         13  nonbeneficial bypasses.  This is true regardless of



         14  whether Montana has historical released water for these



         15  purposes.  Montana cannot rewrite the definition of



         16  "beneficial use" in the compact through its course of



         17  conduct, nor can it unilaterally change the doctrine of



         18  appropriation simply by force of habit.



         19            Wyoming is not obligated to fill Tongue River



         20  Reservoir to its current or even its pre-1950 capacity,



         21  and it is not obligated to pay for Montana's



         22  discretionary operational decisions.  Wyoming is



         23  entitled to judgment on Montana's claims arising from



         24  an alleged injury to the reservoir.



         25            With regard to its direct-flow rights,
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          1  Montana attempted to show a shortage with the flow



          2  model based on paper rights using continuous diversions



          3  on lands that were not necessarily even irrigated in



          4  2004 and 2006.  This model, as explained by



          5  Mr. Hinckley in detail, does not approximate reality,



          6  and it's insufficient to show any actual



          7  contemporaneous shortage.



          8            The only other evidence of shortage comes



          9  from the testimony of the individual irrigators.



         10  However, there was no testimony establishing a causal



         11  link between these shortages and actions in Wyoming.



         12  Mr. Book was the likely candidate to provide this



         13  causal link.  But if you look at the last paragraph on



         14  page 4 of his original report, he acknowledges that he



         15  didn't undertake that task.



         16            That paragraph reads, "The investigation



         17  conducted for this report does not include



         18  quantification of damages to the -- to Montana water



         19  users.  An assessment of the effects of the depletions



         20  in Wyoming on deliveries to water users in Montana



         21  would require further analysis."



         22            His testimony on the stand was consistent



         23  with his representation in the report.  In the absence



         24  of evidence establishing causation, Montana's claim



         25  must fail.
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          1            Finally, Montana did not compile information



          2  from which we could fairly determine that its pre-1950



          3  rights were not being satisfied after May 18th, 2004,



          4  or July 18th, 2006 -- excuse me, July 28th, 2006, or



          5  that any shortage could not have been remedied by



          6  appropriate intrastate regulation.  Montana had both



          7  the burden and the opportunity to collect the necessary



          8  data to demonstrate a true shortage both before and



          9  after this suit was filed.  And it failed to do so.



         10            The records of the water commissioners, which



         11  would seem to be a natural place to amass this



         12  information, are incomplete and, frankly, a mess.



         13            You asked about what standards should we



         14  utilize to judge the two systems to determine whether



         15  or not they comport with the compact obligations



         16  imposed on both parties.  And I think that there is



         17  room in both states for the kind of situations you



         18  describe in which the regulatory system is doing



         19  overall a very good job and a water user here or there



         20  isn't picked up by that system.  And I agree, again,



         21  that in a situation like the lower main stem of the



         22  Tongue River, where our regulatory system is not doing



         23  a very good job of ensuring that post-1950 uses are



         24  curtailed, the compact can be the vehicle by which we



         25  change that action.
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          1            The compact imposes, however, similar



          2  obligations on the State of Montana.  As you described



          3  it, Montana sits in a position of the downstream senior



          4  appropriator.  And in that situation, in the downstream



          5  senior appropriator makes a call on the upstream



          6  appropriator.  As you heard from numerous witnesses



          7  from Wyoming, the very first place they need to go is



          8  to that calling right to assess the circumstances



          9  surrounding that call.



         10            We need to have the same opportunity as our



         11  water commissioners or our hydrographer commissioners



         12  to assess the circumstances related to Montana's calls.



         13  That means that we need to have records and personnel



         14  in place on those particular days when calls are made



         15  from which we could verify the actual need and



         16  necessity for regulation of junior appropriators in



         17  Wyoming.



         18            What we can tell, from the records of the



         19  water commissioners, is that natural flow in the Tongue



         20  River in Montana is chronically undercounted.  And



         21  there are a number of important pieces of a properly



         22  functioning regulatory system which are missing from



         23  the actions of the Montana water commissioners.



         24            They took no account of return flows, which



         25  are likely to play an important role in such a long
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          1  river system.  They did not regulate the tributaries



          2  for the benefit of the seniors on the main stem.  They



          3  do not know what water is being used on the



          4  reservation, and yet we heard there is irrigation



          5  occurring there.



          6            If the dam only releases water for specific



          7  contract deliveries, where did that water come from?



          8  Where are the records reflecting the calls that were



          9  made for reservoir deliveries?  And how can we measure



         10  what actually seems to be coming out of the dam against



         11  what these purported calls were without that evidence?



         12  And why are they taking calls for storage water at



         13  times when the flow of the river is well above what is



         14  necessary to meet even the paper demands?  How could



         15  T & Y Irrigation Canal receive 1200 acre-feet of water



         16  in excess of what it appears to have called for in 2006



         17  if the water commissioners were actually in command of



         18  the river?



         19            The Montana water commissioners are diligent



         20  and hard-working guys, but their methods were



         21  inadequate to ensure that Montana engaged in



         22  appropriate intrastate regulation before calling



         23  Wyoming in 2004 and 2006.  Their methods and their



         24  records were inadequate for Wyoming to verify the



         25  presence of an actual shortage of water.  There's
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          1  simply not enough evidence to conclude by a



          2  preponderance of the evidence that Montana showed a



          3  real shortage at any particular time or that diversions



          4  that were occurring were not more accurately ascribed



          5  to post-1950 rights.



          6            Montana would have you simply apply a



          7  presumption that, gosh, don't we all know that a



          8  certain amount of water at the state line must equate



          9  to a shortage?  Well, we can't base a judgment in this



         10  case on a presumption.  Montana has the burden of



         11  proving by a preponderance of the evidence an actual



         12  shortage existed.



         13            No one in the state of Wyoming realistically



         14  believes that there are not times late in the summer



         15  when the flows at the state line are likely to equate



         16  to a direct-flow shortage in Montana.  However, for



         17  purposes of this case, the evidence is insufficient to



         18  establish that that occurred on July 24th -- or



         19  July 28th, 2006, or May 18th, 2004.  I think the



         20  evidence that we have seen indicates, particularly with



         21  regard to May 18th, 2004, that that call may have been



         22  substantially premature.



         23            And I have no doubt that as Montana continues



         24  to implement a more functional and sophisticated



         25  regulatory system, then in future years Montana will be
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          1  able to demonstrate actual shortages to its direct-flow



          2  rights.  But it cannot do so in 2004 and 2006.



          3            Montana has also failed to show when



          4  post-1950 use occurred in Wyoming in relation to the



          5  call dates in 2004 and 2006.  Mr. Book made no attempt



          6  to figure out when water was applied to lands in



          7  Wyoming and instead, as Mr. Fritz pointed out, looked



          8  at annual amounts that are of essentially no value in



          9  these proceedings.  There's been no evidence



         10  establishing that any of the parcels identified by



         11  Mr. Book in his rebuttal report actually used water



         12  after the call dates in 2004 and 2006.



         13            As an aside, it's worth noting that the



         14  evidence from witnesses such as Ms. Ankney, Mr. Pilch,



         15  and Mr. Fritz demonstrates many of these parcels were



         16  not irrigated in 2004 and 2006 with water from the



         17  Tongue River.



         18            With regard to storage in Wyoming, the State



         19  of Wyoming, based on the careful records of its



         20  hydrographer commissioners, showed that no storage



         21  occurred anywhere in Wyoming after the call in 2006.



         22  And Wyoming, not Montana, demonstrated that, in fact, a



         23  small amount of storage did occur after the call in



         24  2004.



         25            Of this small amount, senior appropriators in
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          1  Wyoming would have used some of this water if it had



          2  not been stored and only a very small amount in a



          3  couple of reservoirs may have even been unavailable to



          4  Montana.  Of course, Montana failed to show that that



          5  small amount of water would actually have made a



          6  difference in any reservoir or to any particular



          7  direct-flow right.  There's not been any evidence



          8  showing that the few feet of water stored in Wyoming



          9  after the calls in 2004 would have made it to any



         10  particular irrigator in Montana.  This causal link is a



         11  necessary prerequisite to liability, and there's been



         12  no proof on this subject in this trial.



         13            Moreover, Montana had water in its reservoir



         14  that it didn't use in 2004 and 2006.  And from



         15  Wyoming's perspective, it doesn't matter whether



         16  Montana assigned that water to the tribe or the Water



         17  Users' Association.  The fact remains that the supply



         18  was there.  And we've heard during the course of this



         19  trial repeatedly that those two water rights are



         20  commingled.  And that's fine.  But they are limited by



         21  Article V.C.3.



         22            Wyoming is not responsible for Montana's



         23  discretionary decision to provide the Northern Cheyenne



         24  Tribe with a storage right.  That decision was not



         25  mandated by the Winters Doctrine and, in fact, seems at
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          1  odds with the doctrine since the reservoir did not



          2  exist at the time the reservation was created.



          3            This may be a reasonable compromise for the



          4  folks in Montana and it surely protected Montana's



          5  existing irrigators.  But Wyoming's compact obligations



          6  are unaffected by that compromise.  Montana is



          7  responsible for the satisfaction of the Northern



          8  Cheyenne Tribe's reserved rights out of its allocation



          9  under the Yellowstone River Compact.



         10            With regard to the effect of CBM production



         11  in Wyoming, it's obvious that Mr. Larson's results are



         12  not reliable.  As Dr. SchreÃ¼der explained, Mr. Larson



         13  took a model created for an entirely different purpose



         14  and skewed certain inputs.  The factual basis for his



         15  alteration of the return flow rate is demonstratively



         16  wrong, as evidenced by the testimony of David



         17  Schroeder, Mr. Steir, and Mr. Hinckley.  Just fixing



         18  this one problem with Mr. Larson's analysis eliminated



         19  any effect on Montana in 2004 and 2006.



         20            Finally, Wyoming has proven that Montana



         21  failed to store a substantial amount of water over the



         22  years.  And this waste of water, in and of itself, is a



         23  complete defense to Montana's claims and justifies the



         24  entry of judgment in Wyoming's favor.  Figure V.A, in



         25  Mr. Hinckley's report, is perhaps the clearest
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          1  demonstration of the effects of Montana's decisions not



          2  to store available water.



          3            Montana's alleged depletions which are



          4  profoundly overstated, are dwarfed by the bypasses of



          5  available water in 2004 and 2006.  Wyoming understands



          6  that reservoir operations are complicated and



          7  influenced by many factors.  But the doctrine of



          8  appropriation, and thus the compact between these two



          9  states, places the burden of these decisions on the



         10  reservoir operator and not the upstream juniors.



         11            If, as we've heard from a number of witnesses



         12  from Montana, every acre-foot counts, then we need to



         13  count every acre-foot.  Accordingly, Montana, not



         14  Wyoming, must bear the consequences of its own



         15  decisions.



         16            Finally, I want to talk about the future,



         17  'cause I think everybody acknowledges and recognizes



         18  that this case is about the future and not about the



         19  past.  And I want to talk about the testimony you heard



         20  from Montana's first witness, Mr. Tubbs, in which he



         21  asked you to formulate a set of rules governing the



         22  administration of the compact.



         23            First of all, Wyoming has never denied that



         24  it did not honor Montana's calls in 2004 and 2006.  Of



         25  course, Montana's first call was complicated by
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          1  requesting actions that clearly are not contemplated by



          2  the compact.



          3            Wyoming is not obligated to regulate pre-1950



          4  rights for the benefit of Montana, nor is it obligated



          5  to release water stored in priority prior to a call if



          6  that water was stored -- even if that water was stored



          7  under post-1950 rights.  Montana's request that Wyoming



          8  do these things in 2004 obviously should not have been



          9  honored.  And that invalid call cannot form basis of



         10  liability in this case.



         11            Nevertheless, when these calls came in, as



         12  you heard in Mr. Tyrrell, Wyoming acted under an



         13  interpretation of the compact that proved to be



         14  incorrect.  Wyoming did not take exception to your



         15  ruling, although it was at odds with Wyoming's prior



         16  interpretation.  Mr. Tyrrell and the State of Wyoming



         17  intend to honor the obligations that flow from that



         18  ruling.  Accordingly, in future years Wyoming will



         19  honor valid calls from Montana.



         20            What that means, however, as a practical



         21  matter is beyond the scope of these proceedings.



         22  You've not been presented with sufficient evidence from



         23  which you could fairly develop the rules Mr. Tubbs



         24  requested.  And, frankly, the claims made by Montana



         25  are not conducive to nor do they warrant the imposition
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          1  of a wholesale administrative scheme uninformed by the



          2  technical expertise of the compacting parties.  Those



          3  issues, none of which have been developed in this case,



          4  must be left to the compact commission and, failing



          5  that, a very different lawsuit.



          6            Your task in this case is simple: to



          7  determine whether Montana proved by a preponderance of



          8  the evidence that Wyoming breached the compact.  The



          9  evidence convincingly demonstrates that Wyoming did not



         10  breach the compact, that Montana's shortages were the



         11  product of its own decisions; and, therefore, your



         12  recommendation to the Court ought to be complete



         13  dismissal with prejudice.



         14            SPECIAL MASTER:  Okay.



         15            MR. KASTE:  Thank you.



         16            SPECIAL MASTER:  Thank you.  So I really just



         17  have one follow-up question.  Just like Mr. Wechsler's



         18  closing, that was very valuable and, again, is very



         19  useful for me at this stage to hear both sides' summary



         20  of their cases.



         21            So you had -- actually, I heard you the other



         22  day reference Section V.C.3 of the compact.  And I



         23  might have missed something earlier, but I do not



         24  remember this coming up in any of the arguments



         25  earlier.  So I actually didn't look at it until just
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          1  now.



          2            MR. KASTE:  I'm shocked that you haven't



          3  memorized this compact.



          4            SPECIAL MASTER:  There were portions of it I



          5  didn't realize I needed to look at before.  So really



          6  quickly -- I know you probably don't have a copy of it



          7  in front of you.



          8            MR. KASTE:  I have a pretty good idea what it



          9  says.



         10            SPECIAL MASTER:  Okay.  So what's your



         11  interpretation of this language in V.C.3?



         12            MR. KASTE:  Article V.C.3 defines Montana's



         13  Article V.A right in existing reservoirs by



         14  denominating that there are different treatments for



         15  existing uses in existing reservoirs and new uses in



         16  existing reservoirs.



         17            SPECIAL MASTER:  And so several things.  And,



         18  again, I haven't had, really, any time to take a look



         19  at this before.  Quickly, what's the difference



         20  between, in your view, between V.C.2 and V.C.3?



         21            MR. KASTE:  V.C.2 I think talks about new



         22  reservoirs.  Is that right?



         23            SPECIAL MASTER:  It says in all reservoirs,



         24  which is sort of odd because you're right, V.C.3 talks



         25  about existing reservoirs.  So you would expect that
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          1  maybe V.C.2 would talk about new reservoirs.  And,



          2  again, my guess is -- and I realize I'm not giving



          3  Montana an opportunity to argue this, and so I'm just



          4  sort of curious as to begin thinking about this



          5  particular issue.



          6            MR. KASTE:  Well, I think it's pretty clear



          7  when we look at the language of V.C.3 that it is



          8  specific to existing reservoirs and that there's a



          9  different mathematical treatment of those new uses in



         10  existing reservoirs.



         11            So it's fairly obvious, I think, that the



         12  drafters of the compact anticipated that those new uses



         13  in existing reservoirs would be part of the



         14  mathematical equation that pertains to the Article V.C



         15  water, which necessarily means that there's a portion



         16  of that existing reservoir that is covered under V.A



         17  and a portion that is covered under V.C.



         18            SPECIAL MASTER:  Yeah, and -- okay.  I'm



         19  beginning, I think, to -- V.C.2 also talks about areas



         20  that are completed subsequent to January 1, 1950.



         21            MR. KASTE:  That's right.  That's the new



         22  reservoir language.



         23            SPECIAL MASTER:  Yeah.  And so your view on



         24  what is meant by the point of measurement.  Is that



         25  defined anywhere?
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          1            MR. KASTE:  The point of measurement, I



          2  think, is Locate, Montana.  I think it's a town --



          3  what's the name of the town?



          4            SPECIAL MASTER:  Okay.  So --



          5            MR. KASTE:  Intake.  Intake, Montana.



          6            SPECIAL MASTER:  Okay.  So here, by the point



          7  of measurement, it's the point of measurement on the



          8  Tongue River, not a point of measurement on the



          9  reservoir itself?



         10            MR. KASTE:  I believe that's true.  Because I



         11  think the V.C calculation is sort of comprehensive and



         12  not necessarily specific to that particular reservoir.



         13            SPECIAL MASTER:  Okay.



         14            MR. KASTE:  It's a larger computation along



         15  each of the river systems to give us our percentage



         16  allocations of the unused and unappropriated waters of



         17  that particular river.



         18            SPECIAL MASTER:  Okay.  So then the question



         19  would become, assuming that, in fact, V.C.3 is relevant



         20  in this particular case -- and, again, since I saw



         21  this, I don't want to make any presumption.  But if it



         22  is, then one of the questions would be what is meant by



         23  the term "net change in storage"?  How would you



         24  actually calculate that?



         25            MR. KASTE:  Well, that's part of the
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          1  Article V.C mathematical calculation that we don't have



          2  to worry about in this case since we're only dealing



          3  with claims under V.A.  But you could figure out which



          4  part is V.A and which part is V.C, look at the net



          5  change in storage, and that's part of the existing



          6  reservoir that is a V.C right, and you would stick that



          7  into the equation for that particular reservoir and



          8  that particular river.



          9            SPECIAL MASTER:  No, I understand that.  But,



         10  again, I've just seen this.  So if I understand your



         11  argument -- and correct me if it turns out that I'm



         12  misstating it -- that what this is suggesting is, okay,



         13  to the degree that there is a change in storage after



         14  January 1, 1950, and in particular a net change in



         15  storage after January 1, 1950, then that goes into the



         16  V.B calculations; and, therefore, implicitly that must



         17  mean that the only part that goes into the V.A



         18  calculation is whatever was there before the net



         19  change?



         20            MR. KASTE:  No.



         21            SPECIAL MASTER:  No, that's not what you're



         22  saying.  Okay.  Well, there's another thing to talk



         23  about then.



         24            MR. KASTE:  Well, the net change in storage



         25  in acre-feet, I think, refers to the change in that
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          1  portion of the existing reservoir that's going to be



          2  counted under Article V.C.  And that's defined as that



          3  portion of the reservoir which is used for irrigation,



          4  municipal, and industrial purposes developed after



          5  January 1, 1950.



          6            So we know that we have these existing uses



          7  in various reservoirs in Yellowstone River Basin that



          8  had particularized uses as of 1950.  And those are



          9  protected under V.A.  At the same time, those existing



         10  reservoirs, apparently some of them had space.



         11  Certainly the Tongue River Reservoir did.  And the



         12  drafters of the compact said, any new uses of those



         13  reservoirs are going to be accounted for and come out



         14  of the Article V.C allocation between the states.



         15            So the V.A right is defined by the uses



         16  existing in existing reservoirs as of 1950, and then



         17  the mathematical equation to that portion of the



         18  reservoir that is developed after 1950, you take the



         19  net change in, say, that pool, in any given year and



         20  plug it into your Article V.C calculation to determine



         21  whether or not we're in compliance with the 60/40



         22  split.  And it seems relatively straightforward.



         23            And that's why I say the direct-flow



         24  discussion of beneficial use that occurred earlier in



         25  this case raises a different issue than the issue you
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          1  we're presented with at this phase of the case.



          2  Because these reservoirs are called out differently by



          3  the compact and treated differently by the compact, no



          4  portion necessarily of that existing discussion related



          5  to consumptive use has much bearing on the



          6  determination that you're going to have to make in this



          7  phase of the proceedings.  The direct flow and



          8  irrigation rights aren't treated this way by the



          9  compact.



         10            And by virtue of this express language, we



         11  know that these reservoirs are treated somewhat



         12  differently.  And we have to figure out, well, what



         13  does that mean?  And I think it's fairly clear.  It



         14  means that there are two pools inside Tongue River



         15  Reservoir, the V.A pool, and a V.C pool.  And the V.A



         16  pool was about 32,000 acre-feet plus what it took to



         17  deliver that.  I think we can grant Montana that.  But



         18  I think the historic evidence that we've seen,



         19  particularly from Mr. Sullivan in his memo, was that



         20  45,000 acre-feet was more than adequate to supply those



         21  32,000 acre-feet of contracts.



         22            And that's the end of the inquiry with regard



         23  to the reservoir.  To the extent we have a continuing



         24  fight about the remaining contents, we need to do the



         25  full equation under Article V.C to determine where we
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          1  are with regard to the unappropriated and unused waters



          2  of the Yellowstone River.  And that's not an issue in



          3  this case.  So we don't have to do the hard math



          4  associated with that calculation.



          5            SPECIAL MASTER:  Okay.  So two things.  I



          6  think I understand your argument now.  And what was



          7  confusing me earlier was discussions of net changes in



          8  storage.  But what you're saying is words "net change



          9  in storage" here actually is referring to the net



         10  change in storage in any particular water year that



         11  then gets calculated into section V.B.  And so your



         12  reference to this particular section is simply to



         13  suggest that the storage, other than storage for the



         14  water necessary to deliver water to beneficial uses as



         15  of --



         16            MR. KASTE:  1950.



         17            SPECIAL MASTER:  -- that's right -- is



         18  actually covered under V.B rather than V.A?



         19            MR. KASTE:  Correct.



         20            SPECIAL MASTER:  Okay.  So, again, we



         21  shouldn't get any more into this at this point in time



         22  because we will have an opportunity to argue these



         23  particular issues.  This is the first time that I've



         24  actually seen this.  But I want to understand at least



         25  what your argument was on this particular point since
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          1  you had referenced it.



          2            MR. KASTE:  And I agree this is the first



          3  time you've seen this.  When we got to the summary



          4  judgment stage, we thought we had a deal with Montana,



          5  as you know, and we thought that that deal imposed



          6  certain obligations on both states.  And it was our



          7  intent to live up to what we believed our obligations



          8  to be.



          9            You have given us what I think is very --



         10  probably the right ruling, given the language in that



         11  1992 agreement about what its effect is.  And I think I



         12  told you in the summary judgment proceedings that



         13  without that 1992 agreement, Montana would be worse



         14  off.  And I meant it.  They are worse off.  We had



         15  made, we thought, some compromises when we engaged in



         16  that agreement.  But if it doesn't mean what we think



         17  it means, we revert to the language of the compact, and



         18  the language of the compact is clear.



         19            SPECIAL MASTER:  Okay.  So, again, won't



         20  discuss this anymore at the moment.  I want to make



         21  sure Montana has an opportunity to give its view of the



         22  compact before we get into this particular discussion.



         23  But I did want to -- since as I said, I hadn't heard



         24  that reference other than I think you may have said



         25  something about it a couple of days ago.
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          1            MR. KASTE:  I said it in my motion for



          2  judgment on partial findings, and that was the first



          3  time that I brought it --



          4            SPECIAL MASTER:  Right, I remember that.  But



          5  I think also maybe a couple of days ago you briefly



          6  referenced it.



          7            MR. KASTE:  I pop off all the time.  I'm not



          8  sure what I might have said.



          9            SPECIAL MASTER:  Okay.



         10            MR. KASTE:  And I suppose I want to address



         11  one more thing, 'cause I think that you are -- you're



         12  struggling with exactly the right issue with regard to



         13  the standard that ought to be applied to the regulatory



         14  systems in both states.  And, obviously, nobody is



         15  seeking perfection.  These are complicated systems that



         16  cover vast areas, and there are a host of moving parts



         17  on any given day.



         18            But I think what Wyoming is entitled to is



         19  the reasonable assurance that the activities inside of



         20  Montana that are taking place in advance of a call are



         21  verifiable and are such that we can rely on their



         22  representation that a call is truly appropriate.



         23            And that's going to mean some record keeping.



         24  And it's going to mean maybe some more sophisticated



         25  regulatory activities by the State of Montana.  And
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          1  certainly they have improved dramatically, beginning in



          2  2001 when the first commissioner has been appointed.



          3  But they still have a ways to go.



          4            Maybe not that far really.  But, you know,



          5  we're judging this particular case on what they had



          6  available to us in 2004 and 2006.  And you'll notice,



          7  of course, in 2004, the call letter didn't include an



          8  affidavit from the water commissioner.  That would have



          9  been really great to have.  We got one in 2006.



         10            But still, of course, had a lot of questions



         11  about what is going on in Montana.  And I think Wyoming



         12  is completely justified in asking in response to a



         13  call, the same way we would with any calling right, is



         14  it really appropriate for us to shut off a junior water



         15  user in our state at this time?  And we need to have



         16  some reasonable amount of assurance before we go take



         17  away someone's livelihood in Wyoming that this is



         18  necessary and appropriate to do so.



         19            What that's going to look like in terms of



         20  what Montana chooses to do by virtue of its regulatory



         21  activities, I don't know.  But I do know that they need



         22  to have a more comprehensive and recreatable accounting



         23  that they can present to us and say, "Here's where all



         24  the water is going.  We have taken the appropriate



         25  intrastate regulatory measures to insure that when you
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          1  turn off your farmer in Wyoming, it's going to show up



          2  at the calling headgate here in Montana."



          3            And I don't think that's an unreasonable



          4  thing for Wyoming or any upstream junior to ask of the



          5  downstream calling right.



          6            SPECIAL MASTER:  Okay.  So, again, you know,



          7  thank you on this.  I guess my only other thought on



          8  the last question is, you know, to me, it's an issue



          9  of, you know, as you've put it, whether or not the



         10  Montana system gives Wyoming the sufficient -- the



         11  ability to determine that, yes, this is a legitimate



         12  call.



         13            At the same time, I also think that we need



         14  to reflect that Montana is the downstream state, and,



         15  obviously, they're at a disadvantage there.  And one



         16  can keep asking for more and more and more information



         17  and, in doing so, never end up doing anything.  So I



         18  think the question does become, what's the appropriate



         19  information that needs to be reliable enough, credible



         20  enough, so that if Montana requests its water under



         21  Article V.A of the compact, then Wyoming will provide



         22  it.



         23            MR. KASTE:  And I can tell you -- and I think



         24  you probably heard this from Mr. Tyrrell.  He has no



         25  intention of moving the goalposts.  I think he told
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          1  you, I just need to know where the goalpost is in order



          2  to act.  And we do need to know where the goalpost is.



          3  And it is truly unfair to say, whatever you bring me is



          4  not going to be good enough.  And that's not Wyoming's



          5  intention.  We have every intention of living up to the



          6  obligations that you have found the compact imposes



          7  upon us with regard to Article V.A.  Mr. Tyrrell told



          8  you that.



          9            I think we do probably need some assistance



         10  in defining that standard.  But I think, as Mr. Tyrrell



         11  told you, defining the procedures and the mechanisms by



         12  which regulation ought to occur in given circumstances



         13  is a very complicated question and one which is



         14  probably best suited to the technical experts in both



         15  states.  And if we can't get there by some other



         16  proceeding, then maybe we're back in this court.



         17            But here today, you're asked to decide a



         18  fairly narrow question about breaches that occurred in



         19  the past and not to, sort of, make wholesale an



         20  administrative scheme that doesn't have the expertise



         21  and the input of both of these parties that would be



         22  necessary.



         23            I think that the work that you saw and heard



         24  from a number of witnesses about what it took to create



         25  those kinds of systems on other rivers in the Bear
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          1  River system and the North Platte system is indicative



          2  of the kind of work that's going to be necessary in



          3  this case to create a system that the parties find



          4  acceptable and that meets both of their needs and takes



          5  into account all of the variability and technical



          6  issues that arise on this river.



          7            And I'm perplexed by Mr. Tubbs' request that



          8  you should do that in these proceedings without the



          9  benefit of all that additional information that



         10  certainly wasn't developed here in the course of trying



         11  to figure out these prior breach of contract claims.



         12            SPECIAL MASTER:  Okay.  So at this particular



         13  stage, obviously, we're just dealing with the issue of



         14  liability, which should be determined based on what the



         15  evidence is that's been presented over the past several



         16  weeks.  And if, indeed, there is liability, then we can



         17  continue on to determine what the appropriate remedy



         18  would be.



         19            And I have full confidence that the Supreme



         20  Court will only resolve those issues that it needs to



         21  on this particular record.



         22            MR. KASTE:  This and every other case.  The



         23  bare minimum, which is wise.



         24            SPECIAL MASTER:  So I also have to ask,



         25  though, is -- if every acre-foot counts, then you have





                          Bray Reporting (406) 670-9533

�                                                                  6001











          1  to count every acre-foot.  Is that your version of if



          2  the glove fits?



          3            MR. KASTE:  If the glove fits.  Well, I



          4  thought it was cute and appropriate.  You know, we've



          5  heard often about how important even small amounts of



          6  water can be for a particularized farmer.  And we know



          7  that's true.  We heard a number of these farmers talk



          8  about how a little bit of water makes a big difference



          9  for them.



         10            And so from Wyoming's perspective, we should



         11  do our best to help all of these folks out to the



         12  extent we can.  And that's going to mean the kind of



         13  accounting for farmers on both sides of the state line



         14  that it takes in order to ensure that things are being



         15  done properly.



         16            And, you know, maybe back in the old days we



         17  didn't have to do a very detailed and sophisticated



         18  accounting of what happened at Tongue River Reservoir.



         19  But in times of drought, and perhaps those times are



         20  increasing in number, we are going to have to do that



         21  on the Tongue River Reservoir.



         22            And Wyoming's position is our farmers can't



         23  get shortchanged any more than Montana's farmers should



         24  get shortchanged.  And we see those bypasses going out



         25  to the Yellowstone River and go, I don't understand why
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          1  we would be responsible for those decisions.



          2            And you can understand the position of



          3  Wyoming's farmers when they look at that particular



          4  activity and then hear from Montana, "We should get



          5  more water."  It strikes those folks as fundamentally



          6  unfair.



          7            SPECIAL MASTER:  Okay.  Thank you.  So let me



          8  just say in closing, before we get on to the next



          9  portion of the administrative proceedings, that the



         10  Supreme Court takes these types of original



         11  jurisdiction matters very seriously.  This one



         12  obviously has been up to the Supreme Court once before



         13  and will now be going up a second time.



         14            And, you know, one of the things I will make



         15  sure in my report to the Supreme Court is not only will



         16  I carefully review and sift and analyze the evidence in



         17  this particular matter, but I will do that with the



         18  background understanding that this is a dispute that



         19  matters a great deal to the water users in both Montana



         20  and in Wyoming and perhaps in North Dakota; and that,



         21  therefore, this is a matter that requires the utmost



         22  care and deliberation.  And I will make sure, in my



         23  report to the Supreme Court, that that is clear to the



         24  Court itself.



         25            I think that counsel on both sides of this
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          1  case have done an exceptionally good job in presenting



          2  evidence on behalf of their states and the users of



          3  those states.  And I think that those presentations and



          4  the quality of those presentations reflect, again, the



          5  importance of this particular case and the importance



          6  with which the two states take the dispute in this



          7  particular matter.



          8            It is always, I guess, unfortunate that when



          9  we divide the U.S. up into individual units, sometimes



         10  in a somewhat geographically random fashion, that it



         11  means that you end up with disputes of this nature that



         12  can't be resolved outside of court.  But the



         13  constitution provides that the Supreme Court can



         14  resolve these types of matters when those disputes



         15  cannot be resolved voluntarily.  And, again, the



         16  Supreme Court takes that original jurisdiction very



         17  seriously.



         18            So I just want to, again, before we move on



         19  to the administrative portion, thank the attorneys for



         20  both sides, as well as everybody who has been working



         21  with you for what I think has been, as I say, a very



         22  good presentation of the materials.  And although one



         23  might always wish that the evidence in some situations



         24  clearly showed exactly what the situation is, I have



         25  little doubt that the Court, in resolving this
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          1  particular case, will have as much evidence as it could



          2  possibly hope for on the questions that it's going to



          3  need to resolve.



          4            So those are my just closing thoughts.  And



          5  so I guess the question is would you like to take about



          6  a five-minute break and then we can talk about



          7  administrative issues?



          8            MR. KASTE:  How long do you anticipate that



          9  discussion will last?



         10            SPECIAL MASTER:  I can't imagine it will take



         11  more than about 20 minutes, unless you have a lot more



         12  than I do.



         13            MR. KASTE:  I don't think so.



         14            SPECIAL MASTER:  So should we just go ahead



         15  now?



         16            MR. KASTE:  I think that would be great.



         17            SPECIAL MASTER:  Mr. Draper?



         18            MR. DRAPER:  Either way would be fine, Your



         19  Honor.



         20            SPECIAL MASTER:  Okay.  Well, why don't we go



         21  ahead, then, and talk about -- actually, could we take



         22  about a two-minute break?  I just need to get one thing



         23  which I left downstairs.  And I'll be right back.



         24                      (Recess taken 2:19 to 2:23



         25                      p.m., December 4, 2013)
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          1            SPECIAL MASTER:  Okay.  So let's talk about



          2  the next steps in this proceeding.  So first of all, I



          3  just want to talk a moment about the exhibits.  So my



          4  understanding is is that the court deputies have been



          5  coordinating with both sides to ensure that the list



          6  that we've been keeping of the exhibits that have been



          7  admitted is accurate.  And so my hope is that list is



          8  going to be accurate.  If at some point in time it



          9  turns out there's an inaccuracy, we can deal with it



         10  then.



         11            In order to try to avoid just carting a lot



         12  of paper around, what I have asked my deputy to do is



         13  to basically take that list, make sure that all of the



         14  exhibits that have been admitted are shipped to me in



         15  San Francisco so I'll have those.  And that's going to



         16  be particularly valuable, because I've been writing



         17  notes on a lot of the exhibits in this particular room.



         18            But we will probably just throw away, for



         19  lack of a better term, all of the additional hard



         20  copies of those exhibits which are here rather than



         21  spending a lot of money to cart them around.  They will



         22  be recycled into other valuable paper items, I'm sure.



         23            Mr. Draper?



         24            MR. DRAPER:  Your Honor, parties have



         25  discussed this a bit, and we thought we would confer
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          1  first and then provide you an agreed -- like a thumb



          2  drive with all of the admitted exhibits on it



          3  electronically so that you would have that.



          4            There have been some that have been divided



          5  into A and B, and there's some additional ones from the



          6  original list that came in, and that we would agree



          7  that we had a complete list of all the joint and then



          8  the admitted exhibits of each state and the



          9  demonstrative exhibits and just provide that to on you



         10  a thumb drive to give you an agreed set in that regard.



         11            MR. KASTE:  Yes, that sounds like it makes



         12  the most sense to us.  You could then give that to



         13  whomever at the Supreme Court or make copies as



         14  necessary depending on what the Court requires.



         15            But with regard to your hard-copy set, other



         16  than the ones that have been admitted and you have your



         17  notes on, if you want to take the remainder of



         18  Wyoming's exhibits and throw them away, that's fine



         19  with us.



         20            SPECIAL MASTER:  Okay.  I will -- then that's



         21  the process that we'll follow.  So, again, just to



         22  confirm, any of the copies that we have here of the



         23  exhibits, then those will be shipped to my office at



         24  Stanford.



         25            And I would still go with the system, though,
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          1  if for any reason you can't find a copy of the exhibit



          2  here and you know it's been admitted, if there's an



          3  extra copy upstairs, then put that in the box and send



          4  it to me, because that way I don't have to print



          5  anything out and waste more paper.  Everything will be



          6  available.



          7            If you're interested and willing in coming up



          8  with a new thumb drive that includes all the exhibits



          9  that have actually been admitted, including the new



         10  numbering systems, that, obviously, would be quite



         11  valuable.  And what I would ask is maybe if could you



         12  send me, like, three thumb drives, with the notion that



         13  I'll ultimately want to send one to the Court and -- in



         14  fact, I think this is an innovation in original



         15  jurisdiction matters.



         16            But one of the nice things about this is, as



         17  I mentioned, I think in the past, although the Court



         18  has paid a lot of attention to the record, I think it's



         19  been an infrequent occurrence to actually get copies of



         20  independent exhibits, unless they turn out to be



         21  critically important, because it's just been a hard



         22  matter to do that because of the size of some of these



         23  records.



         24            This will make it even more available to the



         25  Supreme Court justices and their clerks so that they
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          1  might even be able to look at more exhibits than they



          2  have in the past.  So I should think this is a nice



          3  improvement on traditional process.



          4            MR. DRAPER:  It's going to be much easier.  I



          5  think in some cases they have actually called for the



          6  record, period.  And then a truck has to head for



          7  Washington, D.C.



          8            SPECIAL MASTER:  And then, of course, once



          9  they're there, then they're generally not in the



         10  clerk's office; they're somewhere else in the court.



         11  So you have to go somewhere else and actually get the



         12  exhibits and pore through them.  So I do think this is



         13  going to be quite valuable.  So that will be useful.



         14            MR. KASTE:  What do you think an appropriate



         15  time frame for doing that would be?  Donna probably



         16  could do it really fast, but I wouldn't want to impose.



         17            SPECIAL MASTER:  I don't think you have to do



         18  it necessarily that quickly, only because, again, I



         19  have my own set from these proceedings.  And so as a



         20  general matter, I probably will not have to access that



         21  thumb drive, or at least I can't think of a good reason



         22  why I would need to in your typical case.



         23            So I don't think there's an immediate rush on



         24  doing that part of the housekeeping.



         25            MR. DRAPER:  I was thinking in terms of
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          1  sometime after the holidays.



          2            SPECIAL MASTER:  That would be fine with me.



          3            MR. KASTE:  Great.



          4            SPECIAL MASTER:  Okay.  So that takes care of



          5  the exhibits.



          6            MR. DRAPER:  Your Honor, I just have one



          7  question that occurs to me.



          8            SPECIAL MASTER:  Yes, Mr. Draper.



          9            MR. DRAPER:  On the list of exhibits, has



         10  that been updated electronically?  I haven't talked to



         11  the clerk or Donna about that.



         12            SPECIAL MASTER:  No.  And so at the moment,



         13  what we've been doing on the list of exhibits is to --



         14  the deputy has been keeping track, by hand, each of



         15  various exhibits.  And one of the reasons that I wanted



         16  to make sure we did it that way is that the alternative



         17  has been sending that to my assistant in Palo Alto,



         18  having her then revise it, and sending it back here.  I



         19  was just afraid that things might be lost in the



         20  process.



         21            So what my plan was to do is to now get that



         22  list and update it electronically.  Now, to do that,



         23  one thing that would be useful would probably be to get



         24  the electronic copy of that particular file.  I don't



         25  think I have it.
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          1            MR. DRAPER:  If you don't, we can easily



          2  provide it.



          3            SPECIAL MASTER:  Yeah, if you could do that,



          4  then what I could do is have my assistant in Palo Alto



          5  then go through and update that.  And then, presumably,



          6  you can utilize that to then generate -- well, no, you



          7  can probably use that to generate everything.



          8            MR. DRAPER:  Well, I think as a practical



          9  matter, each party has been keeping track.  So we have



         10  our list as well.  It might be good, as we're getting



         11  that thumb drive with the actual exhibits on it, to



         12  maybe at that point confirm with a final electronic



         13  version from your assistant that it matches our records



         14  and that everybody is clear and agreed on that.  And



         15  that then could be provided at the same time as the



         16  thumb drive with the exhibits on it.



         17            SPECIAL MASTER:  Okay.  So I think that



         18  sounds good to me.



         19            Peggy, does that make sense from your



         20  standpoint?



         21            THE CLERK:  Yeah.  I don't have the ability



         22  to do anything on the computer.  It's all --



         23            SPECIAL MASTER:  That's right.  That's why,



         24  as I said, I'll have Susan do it.



         25            THE CLERK:  I'll send everything to Susan and
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          1  explain how it works.  And I've given a copy to both



          2  the State of Montana and the State of Wyoming.  So they



          3  have what I have.



          4            SPECIAL MASTER:  Okay.  And what I can do is



          5  I can -- hopefully Susan could complete that before the



          6  holidays, because I think we go off on -- I think the



          7  20th of December, I think, is the last day.  Then the



          8  university closes down for something like two and a



          9  half weeks.  So I'll make sure she gets that out.



         10            And then if there's any issues of



         11  disagreement between the two lists that Wyoming and



         12  Montana has and what Susan sends, then we can, at that



         13  point, resolve those.



         14            MR. DRAPER:  That will work.



         15            SPECIAL MASTER:  Okay.  Excellent.  Anything



         16  else on the exhibits?



         17            MR. DRAPER:  That's all I can think of at the



         18  moment, Your Honor.



         19            SPECIAL MASTER:  Okay.  Excellent.  So then



         20  we -- the posttrial briefs, I've looked to see what



         21  both other special masters have done.  I'm familiar



         22  with, of course, what other courts do.



         23            By my own preference, I'm looking for advice



         24  from all of you on this.  My own preference would be



         25  trial briefs that actually integrate the law and the





                          Bray Reporting (406) 670-9533

�                                                                  6012











          1  facts rather than setting up a set of proposed findings



          2  of fact and then, afterwards, a discussion of the law.



          3  I just find that it's much easier to pick out those



          4  together.  And I believe that's what the special master



          5  in Kansas v. Nebraska did, or at least it looked to me



          6  that way from the posttrial briefs that actually came



          7  in.



          8            MR. DRAPER:  That's correct, Your Honor.



          9            SPECIAL MASTER:  So that would be my



         10  preference in terms of format.



         11            The second thing is that -- and, again, my



         12  understanding from the Kansas v. Nebraska case was that



         13  the way in which the special master there handled



         14  things was that both sides had a date by which they



         15  filed their posttrial briefs and then, in that case,



         16  all three sides, but that in this case, both sides



         17  would have an opportunity to file posttrial brief on



         18  the same date and then respond to the others posttrial



         19  brief.



         20            MR. DRAPER:  Yes, two simultaneous filings.



         21  So there would be one opportunity for each state to



         22  respond to the other's initial filing.



         23            SPECIAL MASTER:  One of the things I like



         24  about that is it gives both sides an opportunity to



         25  respond to the other side.  It also means I would get
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          1  sort of everything at once rather than sort of in



          2  piecemeal going on.  But I would appreciate any



          3  thoughts that either side have on that particular



          4  approach.



          5            MR. DRAPER:  Those two filings of



          6  simultaneous briefs seem to be a good mechanism, and it



          7  worked well in that case.



          8            SPECIAL MASTER:  So, Mr. Kaste, this is



          9  probably a little bit different than the courts in



         10  Wyoming do this, as you keep reminding me on things.



         11            MR. KASTE:  Well, there's the right way and



         12  the way everybody else does it.  Obviously, my



         13  experience has generally conformed to the Rules of



         14  civil Procedure that provides for the proposed findings



         15  and conclusions at the close of the case.



         16            I think that can be done just as effectively



         17  in the manner that you have described with regard to



         18  the simultaneous briefings.  I think that that would



         19  work very well.  I think it's important from my



         20  perspective, as I would like to respond to what the



         21  State of Montana has to say.  And I'm sure from their



         22  perspective, they would like to tell you that I'm full



         23  of it too.



         24            So I think it would be a good procedure.  I



         25  think we're going to need maybe a significant amount of
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          1  time to put that first brief together.  And I think



          2  some of the time that may be necessary may be dependent



          3  upon the amount of time it takes to get our complete



          4  transcript.  And this has been a very long trial.  And



          5  I don't know what the timeline is on that.  I certainly



          6  don't want it any faster than you want to do it.



          7            MR. DRAPER:  I would add to that.  I think I



          8  see it in a similar way.  The first thing we need is



          9  the transcript, because I assume you want specific



         10  references.  If we're saying someone said this, then we



         11  need to give you the page and line that that was said



         12  so that you can take a look at it yourself if you want



         13  to.



         14            SPECIAL MASTER:  Yeah.  On the -- you know,



         15  the reason why, as I say, I like the law and the facts



         16  integrated together is that, at least the way my mind



         17  works, I think of it in terms of issues.  And I've



         18  actually even found district court opinions that set



         19  out all the facts and then later discuss what the law



         20  is to be -- to be less understandable than those that



         21  integrate the two together.  And that's probably the



         22  way in which I will do my report to the Supreme Court,



         23  is in that style.



         24            Now, if you want to, of course, you are more



         25  than free to also submit proposed findings.  I'll be
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          1  happy to take anything.  But I would integrate them.



          2  And, of course, in that context, you can always have a



          3  discussion of the law and then, you know, specific



          4  discussion of what you think the facts are in applying



          5  the law in that particular issue.



          6            MR. KASTE:  I think I would envision doing



          7  what I typically do in most briefs and start with a



          8  factual section and then integrate those facts into the



          9  legal arguments later on.  And that's not necessarily



         10  issue specific, but I like to tell a story at the



         11  beginning.



         12            SPECIAL MASTER:  Okay.  And in a moment we



         13  can go off the record and talk about when you might get



         14  the completed transcript, because you're absolutely



         15  right, Mr. Draper.  One -- I would say the two most



         16  valuable portions of this, from my perspective, will



         17  be, number one, the discussion of the law, because we



         18  haven't been doing that during the trial itself; and



         19  then second of all will be actual references to



         20  sections of the trial that you believe are most



         21  relevant to the factual issues that I'll need to make



         22  recommendations to the Court.



         23            So you will need the full transcript on that.



         24  And my thought was probably something in the nature



         25  of -- and, again, we can find out when the transcript
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          1  would be available.  But on the assumption that it



          2  probably won't be for a couple of weeks, that it would



          3  then be -- you know, like a month period of time after



          4  you got the transcript for filing the first one.  And



          5  then probably a somewhat shorter period of time, you



          6  know, something like 20 days or something like that



          7  after that for the reply.



          8            But, I realize, number one, the holidays are



          9  coming up.  So I'm more than happy to reflect that.



         10  But, you know, I do want to make sure that I get a



         11  report to the Supreme Court on a somewhat prompt basis



         12  at this particular stage.  And I'm thinking out loud.



         13            You know, it's probably -- it's unlikely the



         14  Court is going to be considering this particular report



         15  in this session, because by the time they receive the



         16  report, ask you all whether or not you have exceptions



         17  to it, and then you file exceptions, it's going to be



         18  past the last day in which they have a conference.  But



         19  it would be nice to set all of this up so that they



         20  could, you know, ideally consider it at the very



         21  beginning of the next term.



         22            So -- but I'll consult with the Court as to



         23  when they would like, if possible, to get the report.



         24  But, again, the sooner the better so that they don't



         25  evaluate me badly on this.
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          1            MR. DRAPER:  Your Honor, I put in a request



          2  along those lines.  I was, frankly, thinking in terms



          3  of something like 60 days after we get the end of the



          4  transcript.  There's five weeks, five full weeks of



          5  testimony here and hundreds of exhibits that need to be



          6  marshaled in a way that's most helpful to you.  And



          7  that kind of a time frame is, I think, more conducive



          8  to getting that done in a way that's most helpful to



          9  you.



         10            MR. KASTE:  I'm glad he squealed first,



         11  'cause I was going to ask for the same thing.



         12            SPECIAL MASTER:  I think this might be the



         13  first time, on the record at least, where the two of



         14  you have actually agreed on a procedural issue.



         15            MR. KASTE:  That can't be true.  Can't be.  I



         16  can't think of one.  But it can't be.



         17            And Mr. Brown was whispering in my ear that



         18  we may have had a conversation with our court



         19  reporter -- and she can just nod if this is correct --



         20  that she was hoping to get this transcript completed by



         21  about the end of January?



         22            SPECIAL MASTER:  Let's go off the record for



         23  a second.



         24                      (Discussion held off the



         25                      record.)
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          1            SPECIAL MASTER:  So let's go back on the



          2  record.  So then the question becomes, I do think,



          3  given the nature of the case, it probably will be



          4  valuable also to have a posttrial hearing.  And, again,



          5  my understanding, from what I could see from the



          6  record, was that the special master in Kansas v.



          7  Nebraska actually issued you a draft report, and then



          8  he held the hearing after the draft report; is that



          9  correct?



         10            MR. DRAPER:  That's the way he did it, Your



         11  Honor.  He had that hearing after rather than before



         12  issuing the draft.



         13            SPECIAL MASTER:  So I've been thinking about



         14  this.  And the advantage of doing it that way, of



         15  course, is that there you have a very clear direction



         16  to respond to.  The only concern I have about that is



         17  the concern that even subconsciously, once somebody has



         18  actually written something down in the form of a draft



         19  report and then circulated it, it becomes more



         20  difficult for that person to actually then change their



         21  opinion based on what they hear somebody say.



         22            And as I say, I think that's just the way



         23  things work subconsciously.  I would certainly, if we



         24  did it that way, be as open as I possibly could.  But I



         25  just wonder whether or not there isn't that problem
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          1  there.



          2            And I wonder whether or not the better way of



          3  doing it might be, instead, to have a hearing before I



          4  actually issue a report publicly, but to give some



          5  guidance on what I consider to be some of the key



          6  questions and issues, both factually and legally, on



          7  which I would appreciate the most guidance.



          8            And to be effective, that would require that



          9  I have been working on a report and at least have sort



         10  of a sense of, you know, when I sit down to actually



         11  write it, what are the sections that become most



         12  difficult to write because it's hard to see exactly



         13  factually or legally a clear, unbriefed answer.



         14            MR. DRAPER:  I might offer my reaction to



         15  that, Your Honor.  I think your notion is very good.



         16  If you would like to get the comments of the parties



         17  and answers to any questions you might have before you



         18  kind of lock yourself into what you think needs to be



         19  decided, I think that there's a great advantage to



         20  that.



         21            I, as a party -- and I would think Wyoming



         22  might agree with this -- that when you have first read



         23  those briefs and you have questions for each side that



         24  you haven't either -- you have a true question or you



         25  feel you need to clarify as to what the thinking is or
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          1  give a party a last chance to defend a position or



          2  something, you give them that opportunity.



          3            And it gives you the most flexibility, I



          4  think, in terms of coming to a report with the full



          5  input of the parties based on the record.  And I think



          6  your notion of if there are particular issues that you



          7  want the parties to be sure to be ready to address at



          8  an argument, that specifying those can be very helpful.



          9            SPECIAL MASTER:  Mr. Kaste.



         10            MR. KASTE:  It's a weird day.  I think the



         11  idea of promulgating a draft report, people just don't



         12  change their minds that often.  And then it makes the



         13  hearing seem somewhat superfluous.  I think the way in



         14  which you handled the summary judgment proceedings by



         15  issuing some notes about the questions that you wanted



         16  answers to worked very well.  Perhaps a little earlier



         17  notice about those questions would be nice to give us a



         18  little bit of a heads-up about what we should prepare



         19  for.



         20            But I think that the report ought to come out



         21  after the hearing.  And I do think that the better use



         22  of all of our time would be for you to identify for us



         23  what it is you have concerns about in advance of that



         24  hearing.  I thought that worked very well.



         25            SPECIAL MASTER:  Okay.  So several things.
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          1  One of the things that I will try to do, actually even



          2  before the end of this calendar year, on the assumption



          3  that the record in this case is not going to be ready



          4  before then and, therefore, you don't need to know



          5  today, I will try to set out at least sort of the



          6  various areas that I want to make sure that the



          7  posttrial brief addresses, as well as any particular



          8  questions that would be useful for me.



          9            I mean, we've begun to do that a little bit



         10  in the closings, and I think I can probably do a little



         11  bit more of that so that at least when you're doing the



         12  posttrial briefs in whatever format order that you want



         13  to present them, you know that you've addressed the



         14  various issues that I might have.



         15            And then what I will do before the posttrial



         16  hearing is, again, to set out the particular questions,



         17  both factual and legal, where it would be useful to



         18  have some particular discussion during the hearing



         19  itself.  And in order to do that effectively, I'll need



         20  to be drafting, at least penciling out, sections of the



         21  special report.



         22            So I should be able to do it earlier than I



         23  did on the summary judgment motion where, the truth of



         24  the matter was, that it was only about four days before



         25  that I finished all the various papers that you had
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          1  given me as part of the summary judgment.  So I wasn't



          2  able to get you those questions much ahead of time.



          3            So why don't we go ahead and do that in that



          4  fashion.  And then what I will do after that is I will



          5  submit a -- this is all subject to change, but I will



          6  plan to submit a draft report.  And just like I did for



          7  the last draft -- or the last report that I submitted



          8  in this particular case, I will circulate that ahead of



          9  actual filing, not for argument on it at that



         10  particular stage, but instead to make sure that, in



         11  fact, I have correctly stated what the evidence shows



         12  in various areas.  And if there's just something that



         13  you find that's just blatantly incorrect, you can point



         14  that out to me.  So it won't be as if you won't have an



         15  opportunity to look at the report also.  Okay.



         16            MR. KASTE:  And I guess I would suggest with



         17  regard to timing that we just sort of operate on our



         18  court reporter's schedule.  And oftentimes, in various



         19  courts, the time for a brief runs from the date in



         20  which the transcript is certified.  And perhaps we



         21  would just tie our 60-day window to some notice from



         22  Vonni that she's done and that we have them all and



         23  then tack 30 days onto that for the response brief.



         24            So not necessarily set a specific date.  And



         25  that would accommodate, in the event there's some kind
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          1  of hiccup with regard to the transcript that causes it



          2  to be a few days later than expected, we don't have to



          3  run around and file orders changing dates.



          4            MR. DRAPER:  I think that's, again, a great



          5  suggestion.  Tying it to when the complete transcript



          6  is available to the parties is a very typical and



          7  logical procedure.



          8            SPECIAL MASTER:  Okay.



          9            MR. KASTE:  So don't hurry, Vonni.



         10            SPECIAL MASTER:  Well, no, let me think.  I



         11  will issue an order next week on this.  There are two



         12  things I want to give thought to based on what we've



         13  talked about so far.  The first is whether or not to



         14  give 60 days or 45 days on that first brief.  And what



         15  I want to do is talk to the Court, get a sense of the



         16  overall schedule and see how this actually flows in



         17  order to make sure that this is also useful from the



         18  standpoint of the Court's overall schedule.  But I



         19  understand both sides request to have 60 days rather



         20  than a shorter period of time.



         21            And then the second question is whether or



         22  not to just go from when the final transcript is to be



         23  certified or whether or not to sort of set a date that



         24  will be changed if that certification is later.  And



         25  that's so that Vonni knows that I have a particular
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          1  date that I'm aiming for, although I'm sure she will



          2  get this done as quickly as possible.



          3            And then if we do end up, for example, with



          4  January -- end of January for the transcript, then it's



          5  the end of March for the -- if it's 60 days, it would



          6  be the end of March for the initial posttrial brief and



          7  then the end of April for the second one, the replies.



          8  And that probably means we'll be talking about the



          9  latter part of May, then, for the actual hearing.



         10            Wouldn't want to push it much beyond that.



         11  But at the same time, that would -- I will need time to



         12  actually process what you've sent me.  And so what I'll



         13  probably do, then, is get you my thoughts and questions



         14  about ten days ahead of time, and then we would have



         15  the argument.



         16            And any problem with having that at Stanford?



         17            MR. DRAPER:  Absolutely not, Your Honor.



         18            MR. KASTE:  Why do you want me to go to



         19  Stanford so bad?  No, that's --



         20            SPECIAL MASTER:  'Cause you didn't make it



         21  the first time we did one.



         22            MR. KASTE:  If that's convenient for you, and



         23  given that we don't have to move the entire trial



         24  there --



         25            SPECIAL MASTER:  That's what I'm thinking.
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          1            MR. KASTE:  If just a few of us have to go,



          2  then that would be great.  And I do want to express,



          3  again, how thankful we all are, and in particular, all



          4  of our witnesses, probably on both sides, that this



          5  trial was conducted here in Billings.  It has made a



          6  world of difference for the various folks that have had



          7  to sit in that witness chair.



          8            SPECIAL MASTER:  I'm sure it did.  And I also



          9  hope for those of you, like Mr. Hayes, who has been our



         10  most dedicated member of the audience for this trial,



         11  you know, I hope it also helped all of you to have it



         12  here.  But I'm glad we were able do that.



         13            And by the way, I thanked this morning,



         14  again, the district court for actually hosting us here.



         15            So, okay.  So I think that, then, takes care



         16  of those various matters.  And I'm just checking here.



         17            MR. DRAPER:  I want to thank Mr. Kaste for



         18  making our record 100 percent by coming into line on



         19  that last point.  We're 100 percent, at least since the



         20  trial finished here.



         21            SPECIAL MASTER:  Okay.  And, actually, I



         22  should say that Billings has been a delightful place to



         23  spend this period of time.  I've actually gotten to



         24  know a variety of people in the town.  So although it



         25  tends to be the -- at Stella's that I think I know the
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          1  most people at this particular point.



          2            Okay.  Anything else that people can think



          3  about at this point administratively?



          4            MR. DRAPER:  Not that I can think of at the



          5  moment, Your Honor.



          6            SPECIAL MASTER:  Okay.  Then what I will do



          7  is I will embody all of this into another case



          8  management order.  As I say you know, I think there are



          9  only those sort of two questions that are open:  The 60



         10  days versus 45 days; and second of all, whether or not



         11  to have a fixed date to set this from or whether or not



         12  to do it from the actual certification of the final



         13  record in the case.



         14            And I will then embody this in an order.  As



         15  part of that order, I'll also set out particular areas



         16  I want to make sure the posttrial briefs are focused



         17  on.



         18            MR. DRAPER:  Very good.



         19            SPECIAL MASTER:  Okay.  Then I would say at



         20  this stage -- you know, I've already said what, you



         21  know, I thought about the overall presentations.  But I



         22  just want to say it really has been delightful to be



         23  here with all of you for the last two months.  That's a



         24  long period of time.



         25            And I know that's been true, not only for all
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          1  of the attorneys, but, again, people like Mr. Hayes,



          2  who was here diligently following the proceedings, as



          3  well as people like Mr. Book and Mr. Hinckley and



          4  Mr. Aycock who were here as experts, and also counsel



          5  for North Dakota, who it must not always have been easy



          6  to sit there and not be able to get up and actually



          7  make argument on your own; although, I'm sure the state



          8  of North Dakota didn't mind.



          9            So thank you very much for your presentations



         10  in this case.  It was expertly done.  And I appreciate



         11  it very much.  And I'll look forward to seeing all of



         12  you next year probably at Stanford University.



         13            So at this point, I'm going to do two things.



         14  First of all, I'm going to wield this thing.



         15            And so that's the end of the trial in Montana



         16  v. Wyoming, No. 137, Original, in the Supreme Court of



         17  the United States on the liability phase of the case.



         18            So we're now off the record.



         19                      (Trial Proceedings concluded



         20                      at 2:58 p.m., December 4,



         21                      2013.)
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