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MONDAY, OCTOBER 28, 2013, 9:01 A M

SPECI AL MASTER: Good norni ng, everyone. Be
seated. So | hope everyone had a nice weekend. | was
able to get out on Saturday and see sone of the area
around here, which was really quite a pl easure.

Unfortunately, | was too optimstic at the
end of Friday when | estimted how nuch tine we've
actually taken so far. | went back and | took a | ook
at the anount of tinme that had been predicted by the
various sides. And if we take the nost optimstic
scenario that Montana had, we're a day behind there.

| think that's sort of the good news. The
bad news is they are only two days ahead of the worst
scenario. At this stage, there's not a | ot of
difference. But as we go on in the trial, there's
likely to be nore difference that will develop. And we
seemto do well on some w tnesses, and then we seemto
fall behind on the next w tness.

And | don't want to end up where -- there was
a story that Everett Dirksen once told about -- he was
tal ki ng about the federal budget or was trying to tell
a story about the federal budget. And it involved a
boy in second grade. And the math teacher said, Billy,
can you take out a sheet of paper? And let's assune

there's a cat that fell down a 300-foot well. The
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cat's trying to get out. And assune that the cat is
able to clinb up a foot. And every tinme it clinbs up a
foot, it falls dowmn two feet. Howlong will it take
before the cat can clinb out of the hol e?

And Billy worked for half an hour. And the
teacher said, have you cane up with an answer yet? And
Billy | ooked up and said, well, if you give ne a few
nore pieces of paper that | can work with and a coupl e
of hours, I'"'msure | can get that cat in hell pretty
soon.

That's not what | want to end up with in this
particular case. |If you ook at Wom ng's estinmate,
we' re about two days behind sort of even nore
aggressive scenario that Wom ng had.

So at this point, I'd like to ask counsel to
do several things. Nunmber one, speed up to the degree
that you can. | realize that sonetinmes speeding up
takes a little bit, even nore preparation. This is ny
norni ng for quotations. But as Mark Twain's fanous
guotation of he didn't have tinme enough to wite a
short letter, so he wote a long letter instead. So it
takes a little bit of time, so let's do that.

Second of all, on the exhibits, as |
nent i oned before, you can certainly draw on the

exhibits later. And | realize that sonmetinmes you want
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to have the witness read a portion of an exhibit,

ei ther because you want to ask sone foll ow up questions
to that portion of the exhibit, or because you want the
wWitness to actually testify that, in fact, what the
exhi bit said happened did happen or you need it for
context or a foundati on.

But if you're only having the witness read
sonething in order to drawit to ny attention, |I'm
perfectly happy for you to say, Your Honor, there's the
foll om ng passage, and we'd really draw your attention
to that particular passage. That's fine. | wll then
look at it. | will mark it. | will read it carefully.
And, of course, you can rely on it later.

Expert qualifications. Fromny standpoint,
nost of the qualifications that are set out in the
expert reports, that's fine. If you want to expand on
it alittle bit for purposes of the Suprene Court,
that's fine too. But you don't need to go through
great |lengths unless the other side is actually going
to challenge. And if the other side challenges, then
"1l permt you to have even nore tinme to set out the
expert qualifications.

One of the reasons why | suggested that we
exchange exhibits or identify exhibits tw days ahead

of tine is so that there would be tine to resol ve any
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type of questions that cane up at the end of Friday
Wi th respect to the new exhibit that we had. And, you
know, | think at this point, if you can cut down on any
extraneous topics, that's great. Fromny standpoint,
it's hard sonetinmes to know whet her sonething is an
extraneous topi c because |I don't necessarily know
exactly where you're headed. And so that's why both
sides should continue to feel free to just raise a
concern if they think that you're going in a
direction -- the other side is going in a direction
that is not really necessary. Because you have a nuch
better sense of the case and whether or not sonething
Is actually noving in the wong direction.

| would start at 8:45 a.m in the norning,
except | have a feeling the court reporter m ght
| mredi ately get up and |leave if | suggested that we
woul d do that on a regular basis. But, if necessary,
we can go in that particular direction.

So anyway, those are all suggestions, but
It's just a request that we try to nove things a little
bit faster in order to -- what |'d love to do is to
finish up all the cases in chief by Novenber 21st. And
at this stage, we can probably do it if we don't fall
any further behind. But we certainly will not be able

to achieve that if we didn't.

Bray Reporting - (406) 670-9533




© 00 N o O b~ w NP

N DN DN N DD P P P PPk
g b~ W N B O © 00 N OO OB~ w N +» O

Page 1572

Vol une 8 - COctober 28, 2013
M v W, et al. No. 137 Original

The ot her concern, | know, M. Kaste, that |
think it was M. Schreuder that has a tine limt as to
when can he testify; is that correct?

MR. KASTE: Yes. Dr. Schrelder has a trip to
South Africa. W've worked with Montana to make sure
M. Larson and Dr. Schretuder wll testify on the 12th,
probably following a little bit into the 13th of
Novenber, which will allow Dr. Schretder to get to
South Africa. W'Ill interrupt wherever we are to
ensure those two individuals testify by that tine.

SPECI AL MASTER: Excellent. So thank you,

M. Draper.

Thank you, M. Kaste, for working that out.

But, again, in addition to that, there's just
the desire to get this case conpleted so that we can
then go on to the posttrial briefings.

kay. | think that's it. And, again, |I'm
not sure any of my suggestions will individually add up
to alot of saved tinme. But, again, as Everett Dirksen
actually didn't say, but paraphrasi ng what he didn't
say, a mnute here and a mnute there, ultimately we'l|
be tal king about real tine.

So, M. Draper, do you want to have
M. Aycock cone back up at this stage, or do we have

sone other matters that we need to di scuss?
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MR. DRAPER  Yes, Your Honor, | would like to
report that we did take out sone of the responsive
guestions to Exhibit Ms57, the series of Bureau of
Recl amati on report excerpts. W have attained the
reports that we didn't already have and provi ded those
to Womng this norning. So we have those avail abl e
for review today fromthe Bureau of Reclamation. And
we're prepared to nmake copies if Wom ng requests that.

We' ve al so subdivided the exhibit and put the
reports in chronol ogical order to follow your
suggesti on.

Furt her, because we have w tness scheduling
| ssues where witnesses are comng in fromout of town,
sonetinmes far away, we are breaking M. Aycock's
testinony now to take several w tnesses today. And
t hen we expect M. Aycock to cone back on this
aft er noon.

So we woul d propose to start with our first
W t ness today being M. Christopher Tweeten. And the
exam nation will be done by M. Yates.

SPECI AL MASTER: Ckay. Thank you.

MR. DRAPER So we would call M. Tweeten to
t he stand, please.

THE CLERK: Please take a seat. State your

nane and spell it for the court reporter.
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© 00 N o O b~ w NP

N DN DN N DD P P P PPk
g b~ W N B O © 00 N OO OB~ w N +» O

Page 1574

Direct Exam nation by Ms. Yates
CHRI STI AN TWEETEN - Cctober 28, 2013

THE WTNESS: M nanme is Christian, not
Chri stopher. Excuse ne. Christian is spelled like the
religion; David, D-a-v-i-d; the |ast nane is Tweeten,
spelled T-we-e-t-e-n.

M5. YATES: Your Honor, pursuant to your
request, the purpose of M. Tweeten's testinony is to
i nformthe Court about the function of the Mntana
Reserved Water Ri ghts Conpact Conm ssion, its role in
the settlement of the Northern Cheyenne Tribe's federal
reserved I ndian water rights, and the actual water
ri ght conpact anong the Northern Cheyenne Tribe, the
Federal CGovernnent, and the State of Montana.

SPECI AL MASTER: Ckay. Thank you.

CHRI STI AN TWEETEN,

havi ng been first duly sworn, testified as follows:

DI RECT EXAM NATI ON

BY MS. YATES:
Q Good norning, M. Tweeten.
A Good norning, M. Yates.
Q What is your current business address?

A My current address is 101 West Artenos Drive,
and it's spelled A-r-t-e-mo-s. And that's in
M ssoul a, Mont ana.

Q And by whom are you currently enpl oyed?

A | am sel f-enployed as an attorney. | also
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Direct Exam nation by Ms. Yates
CHRI STI AN TWEETEN - Cctober 28, 2013

serve as an adjunct professor of law at the University
of Montana School of Law in M ssoul a.

Q And what do you teach at the School of Law?

A | teach several courses in the clinical
program And in the spring senester, |'ll be teaching
adm nistrative | aw

Q Coul d you pl ease descri be your postsecondary
educati on?

A. The first two years of ny coll ege education
were taken at what was then known as Northern Montana
Col | ege, now known as Montana State University Northern
in Havre, Montana. | then transferred to the
University of Montana. | received ny bachelor's degree
in English at the University of Montana in 1974 and ny
| aw degree from University of Mntana School of Law in
1977.

Q Coul d you pl ease descri be your work
experience after | aw school ?

A | clerked for a year here in Billings for the
Honorable WIlliam J. Janmeson, Sr., United States
District Judge. After that, | worked from 1978 until
1989 as an assistant attorney general in the Ofice of
the Attorney General in Hel ena.

| spent three years in private practice then

with the firmof Hughes, Kellner, Sullivan & Al ke --
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Direct Exam nation by Ms. Yates
CHRI STI AN TWEETEN - Cctober 28, 2013

it's K-e-I-I-n-e-r; Alke is A l-k-e -- in Hel ena.

In January of 1993, | returned to the
Attorney CGeneral's O fice as the chief deputy attorney
general. | served in various |eadership attorney roles
in the Attorney General's Ofice from 1993 to 2010.

| left the Attorney CGeneral's Ofice at the
end of 2010, immedi ately began teaching at the | aw
school in Mssoula, and started to organi ze ny private
practice, which is what |'ve been doing since then.

Q Are you a nenber of the Mntana Reserved
Wat er Ri ghts Conpact Comm ssion?

A Yes.

Q And how | ong have you been a nenber of the
Mont ana Reserved Water Rights Conpact Conm ssion?

A | was appointed to the conpact comm ssion in
1984.

M5. YATES: Your Honor, |I'mjust going to
start referring to the Montana Reserved Water Rights
Conmpact Conm ssion as the conpact conm ssion because
It's just easier than trying to say the entire nane
every tinme | want to tal k about the conpact conm ssion.

SPECI AL MASTER: | think any tinme you can
save by reducing a nanme, sounds great. Can | just
verify, also, that M. Tweeten is testifying as a

perci pi ent witness and not as an expert?
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Direct Exam nation by Ms. Yates
CHRI STI AN TWEETEN - Cctober 28, 2013

MS. YATES: Correct.
SPECI AL MASTER: Thanks.
BY MS. YATES:

Q Are you chai rman of the conpact comm ssion?
A | am
Q How | ong have you been chai rman of the

conpact conmi ssion?

A | was elected chairman -- the chairman is an
el ected position selected by the other nmenbers of the
conpact commi ssion. And | was elected sonme tine in the
md-'90s. | can't put ny finger on the exact day.
|'ve never traced the docunents back. But probably
‘94, somewhere in that range.

Q And coul d you explain what the conpact
comm ssion is.

A Certainly. The conpact conmi ssion was
created as part of the legislation that put on the
statew de water association in Mntana. 1In 1979, the
| egi sl ature substantially revanped the water use | aws
I n Montana and created a Statew de Water Adj udi cati on,
which |I'msure you've heard about. It divided the
state into 80 or 90 water basins and required anyone
hol ding a water right in Montana to nake a filing
before the Montana Water Court by a certain date and

then to conduct an interstate state litigation of their
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Direct Exam nation by Ms. Yates
CHRI STI AN TWEETEN - Cctober 28, 2013

wat er rights clainms against all of their neighbors in
that particul ar basin.

The result would be a decree in each basin
that would set forth the anmount and priority of water
rights in that particular basin. This was required by
the 1972 Montana Constitution, which required the
| egislature to create the centralized record keeping
system for water rights.

Unl i ke Wom ng, Montana never had one until
after the 1972 constitution. Qur water rights records
were scattered fromone side of the state to the other
and every place in between. Sone water rights had no
docunenting records at all. Some were filed in county
courthouses. And there was sinply no way to know on a
consi stent basis how water rights would be proofed up
if there were to be a general stream adjudication on a
particul ar stream

So the constitutional conventions fixed that
by requiring the state to create this statew de
dat abase of water rights. And inplenmenting that
constitutional requirenment, the |egislature decided
that the only rational way to do that was by a
st at ewm de general stream adjudication, where all the
streans woul d be adjudi cated. Extraneous clains would

be thrown out. And only those clains that could be
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verified would be included in this centralized
dat abase.

The adjudication pertained to clains up to
July 1st of -- that existed prior to July 1st of 1973.

Q M. Tweeten, if | could just interrupt you.
We' ve had di scussion on the adjudication.

A Ckay. Well, in putting the adjudication
toget her, the | egislature understood, based on advice
fromsonme of the preem nent water |awers in Mntana,
that in indication to the water rights that existed
under state |law, there were these creatures called
federal reserved water rights which arose under federal
| aw, not state |law, and had conpletely different
attributes than a water right that existed under state
| aw.

Based on a survey of the | andscape of the
adj udi cations that included federal reserved water
rights, the | egislature concluded that while it needed
to have those federal reserved water rights in the
adj udi cations in order to nmake them general stream
adj udi cations, it did not want, necessarily, to clog up
the litigation process with years- or decades-I ong
litigation of a federal reserved rights claim

So they -- the legislature decided it would

be preferable to settle those clains out of court and
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put in an alternative dispute resolution process for
t hose cl ai ns.

And that's what the conpact comm ssion is.
The comm ssion is obligated by statute, or was
obligated by statute to nake contact with all of the
I ndian tribes and federal agencies in Mntana that
coul d conceivably claimfederal reserved water rights,
and to solicit themto enter into negotiations with the
Comm ssion, with the aimof reaching an out-of-court
settlenent of those federal reserved water rights
clains that could then be plugged into the adjudication
decrees without further litigation before the Water
Court.

So the conpact conm ssion was created. |t
consists of nine nenbers. Four of those nenbers are
appoi nted by the governor. Four are appointed by the
| eadership of the legislature. And the legislative
nmenbers are bipartisan. The statute requires that two
be appoi nted by the | eaders of the House of
Representatives and two by the Senate. And within
t hose houses, there has to be one republican and one
denocr at .

So that consists of eight of the nine. The
ninth nenber is a nmenber appointed by the Attorney

General. So those nine nenbers nmake up the conpact
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conmmi ssi on.

By practice, the conpact comm ssion divided
itself up into negotiating teans because there were
close to 20 entities that wi shed to engage in
negoti ations of federal reserve rights clains in
Mont ana. So rather than have all nine conpact
comm ssi on nenbers working on all 20 projects at the
sane tinme, we divided ourselves into negotiating teans
so a smal l er group of conm ssion nenbers, supported by
staff, would be assigned to each negotiation that we
under t ook.

So the conpact conmi ssion split all of the
federal agencies and tribes in Montana. Al of the
tribes responded affirmatively to the requests that
they cone to the comm ssion and negoti at e.

SPECI AL MASTER: If | could interrupt you for
a nonent. |'mjust curious, given that |'d already
ruled on, | think, one of the major interpretation
guestions with respect to the Northern Cheyenne Tribe's
Conpact, where this particular testinony is ultimtely
goi ng to head.

M5. YATES: Your Honor, it's inportant to
under stand the negotiation process of the conpact.
Because they are bargai ned-for conpron ses. Each

conponent is integral to the conpact, and we still have
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the 20,000 acre-feet of storage for the Tongue River
Reservoir for the Northern Cheyenne Conpact right at
| ssue and how it's going to be fulfilled.

SPECI AL MASTER: Ckay. That's fine. Just
in -- again, you sort of walked in where I"'mnow really
Interested in saving time. Wat |'mnot sure is
whet her | need all of the background on exactly the
makeup, for exanple, of the Montana comm ssion.

M5. YATES: W'l pick up speed, Your Honor.

SPECI AL MASTER: Ckay. Thanks.

BY Ms. YATES:

Q | do have one further foll owup question on
your explanation of the conpact conm ssion. Wat is
the staffing level for the conpact conm ssion?

A Well, there was a tinme when we had a staff of
ten or nore scientists and technicians. W had
hydr ol ogi sts and soil scientists, attorneys. W had a
G S speci ali st who was responsi ble for mapping all of
the necessary things that require mapping wth respect
to the commssion. So we had a very |large staff at one
poi nt .

As the Conm ssion's work has wound down, the
size of our staff has wound down as well to the point
where we're now -- our staff consists of one attorney.

W have a hydrol ogist. W have an agricultural
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engi neer and our G S specialist. So now we have a
staff of four that supports the work that the

comm ssion is doing. W've resolved all of the federal
reserved water rights clains in Montana, with a

si ngul ar exception of the rights pertaining to the

FI at head I ndi an Reservation in northwestern Montana.

So we have 17 conpacts that have been
approved by the Montana | egislature. And three of the
si x I ndian conpacts have been approved by Congress as
well. One of them Fort Peck, has been determ ned
doesn't require congressional approval. The other two
are the subject of bills that are currently before the
Congress. Those will be Bl ackfeet and Fort Bel knap.

We have federal agency conpacts with the Park
Service and Forest Service, the Fish & Wldlife
Service, and the U S. Departnment of Agriculture dealing
with their respective federal reserved water rights
clains in Montana. So we've negotiated 18 conpacts,

I ncludi ng Fl athead. Seventeen of the eighteen have
been ratified by the Montana | egi sl ature as required by
our statutes.

And one, the Flathead Conpact, remains. It
was submtted for ratification. Didn't pass | ast
session; we expect to submt it again in the 2015

session, which would conplete the conpact comr ssion's
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wor k.

Q And, M. Tweeten, are these conpacts found
in Title 85 Chapter 20 of the Montana Code Annot ated?

A Yes, they are.

Q Are you aware of any other state that has an
entity simlar to the conmpact conm ssion?

A No.

Q If reserved water rights are not conpacted,
what happens?

A Wl |, under the Montana adjudication, they
have to be quantified one way or the other. So they
woul d be quantified through negotiation or put into the
Water Court litigation process and litigated in front
of the Montana Water Court.

Q What are the filing deadlines?

A The filing deadline for general water rights
clains was, | believe, in 1984. Filing deadline for
federal reserved rights clains, as it stands right now,
I's June 30th of 2015.

Q And were protective filings nade by the
Federal Governnent at the beginning of the claimfiling
peri od?

A. To ny knowl edge, they were, yes.

Q And what is the process to finalize a conpact

with federal Indian reserved water rights?
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A The process is that the conpact is agreed to
between the tribes and negotiating parties and the
conpact comm ssion. It is then reduced to witing,
submtted to the Montana legislature in the formof a
bill. Qur statute requires |legislative approval for
all of our conpacts, so it then goes through the
Mont ana | eqgi sl at ure.

The next step for a tribal conpact is to go
to Congress. Because we've been advised by the Justice
Departnent that federal |aw requires that tri bal
conpacts be ratified by Congress in nost cases. So all
of our conpacts, wth the exception of Fort Peck, have
gone to Congress. Once Congress ratifies the conpact,
it Is then placed before the tribe for final
consi derati on under whatever process tribal |aw
provi des.

The tribes get the last crack at the conpact
approval process because the tribes are desirous of
seeing the entire package that includes not only the
conpact but al so whatever federal funding and federal
prograns m ght be put in place for the inplenentation
of the conpact. And those are all added on during the
congressional ratification process. So, for exanple,
in Crow, the conpact cane back from Congress with a

$435 million federal appropriation. And that package
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was then placed in front of the tribe by referendum
and the tribal nmenbers approved it.

Rocky Boy's, on the other hand, that was
ratified by the Tribal Council because it was
determ ned that's what tribal law required. But in any
event, once it cones back from Congress, the tribe's
then allowed to review the entire package, the conpact,
as well as the federal legislation and then give its
final approval or disapproval.

So once that occurs, then the next step is to
take the water rights conponent of the conpact and
integrate it into the water court decree for the
affected basins. And that's done by a filing that's
made by the Attorney CGeneral in the Water Court. The
Attorney General will nove for the inclusion of the
conpact. It's then placed before the Water Court,
whi ch uses a consent decree standard in evaluating the
conpact for purposes of determ ning whether it should
or should not be incorporated in the decree. That is,
Is it a reasonable settlenent? Is it fair to all
parties? Is it within the scope of what m ght be
achieved if the matter were litigated?

And appl ying that standard, the Water Court
then nakes a determ nation as to whether the conpact

ought to be included in the decree or not. And the
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i ncl usion of the water rights portion of the conpact is
the final step in finalizing the conpact process.

Q And is there an opportunity for state-based
users to participate in the Water Court process?

A Yes, there is. State-based water users can
object to the inclusion of the conpact in the Water
Court decrees. The scope of their objection is fairly
limted. The Water Court does not have the authority
to rewite the conpact's water rights provision. It
can either approve them or disapprove them So
obj ections can be made as to the legality or
fundanental fairness of the conpact with respect to
wat er user's water rights. And the Water Court can
then review those objections and nmake rulings on them
as it sees fit.

Hi storically, nost of those objections have
been resol ved through negotiations and di scussi ons.
And relatively few of themget to the point where the
Water Court has had to rule on them

Q And coul d you please briefly describe the
process the conpact comm ssion goes through when it
negoti ates a federal Indian reserved water right
conpact .

A. Certainly. Al of themare different,

obvi ously, 'cause all the reservations are different.
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They have different organic docunments. Sonme have
executive orders by the Northern Cheyenne. So nost of
them are treaty-based reservations. So --

SPECI AL MASTER: Just as background, what |I'm
nost interested in, obviously, is the negotiation
process for the Northern Cheyenne. So | know you were
just asked a general question, but if you could focus
It as much as possible on the Northern Cheyenne
situation, that would be great.

THE WTNESS: Certainly. And, again, these
are events that took place nore than 20 years ago. My
recall of themis not absolutely perfect at this stage.
But we solicited negotiations wth the Northern
Cheyenne Tribe. W agreed to enter the negotiation
process. Communi cation went back and forth informally
bet ween the conpact commi ssion and the tribes over a
peri od of several years.

Utimately, during that period of tine also,
a good deal of legal and technical work woul d have been
done with respect to researching the executive order
and its admnistrative history, trying to figure out
what produced the executive order that created the
reservation and what the circunstances were that |ed
the president to make that decl aration.

A good deal of work would have been done to
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gat her existing water rights records dealing with the
streans that flow through the reservation. In this
case, there are principally two: Tongue River
Reservoi r and Rosebud Creek.

Any existing water rights records that could
be gat hered woul d be gathered. That would include a
review of the clains that had been filed in the Water
Court Adjudication to try to determ ne just how nuch
wat er was bei ng clai med out of these water sources by
people claimng rights under state | aw.

We di scovered at that tine that Rosebud Creek
arises on the Crow Reservation. So there was a
potential reserved water rights claimon the part of
the Crow and Rosebud Creek as well.

There had been historically, over the years
and decades prior to that tinme, a good deal of
techni cal work done regarding soils classification.

And so all of that information would have been
reviewed. \Whatever water supply records that were
avai |l abl e woul d have been reviewed so we could get sone
sense of the hydrol ogy of these two water rights bases.
How nmuch water do they typically produce?

On the Tongue River, we had the interesting
artifact that there was a dam that had been built in

the 1930s by the State of Montana to contain the waters
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of the Tongue River and store themfor future rel ease
downst r eam

And there were contract rights that existed
out of that dam The tribe actually had one. The
Tongue River Water Users' Associ ation had anot her.
There may have been -- I'mnot conpletely famliar with
all of them But | know those two exi sted.

Mles Cty sits is the nouth of Tongue River.
It's a substantial nunicipality by Mntana standards.
And the water needs of Mles Gty would have been
exam ned, and attenpts woul d have been made to project
how much water m ght be necessary in the future to
sustain the population of Mles GCty. So all of the
techni cal woul d have been done during this initial
period of tine.

Utimtely, as a result of the discussions
that took place, it was decided that the tribe woul d
make the initial proposal with respect to the terns of
a conpact for the Northern Cheyenne Tribe reserved
water right. And that was done. They nmade a proposal
that called for a |large allocation of direct flow water
out of the Tongue River.

The perpetuation of the tribe's storage
contract behind the Tongue Ri ver Dam cont ai ned sone

fairly limted provisions for the protection of
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exi sting uses, which was one of the nobst inportant

| ssues, obviously, for us as a state representative at
the negotiating table. There are -- in every situation
on where you're dealing with tribal reserved water
rights, the tribe's treaty-based priority date or its
executive order-based priority date wll always be
anong the earliest if not absolutely the earliest
priority date in the basin.

BY MS. YATES:

Q M. Tweeten, if | could interrupt you, |I'd
| i ke you to go through the process first, and then
we'll tal k about sone of the details. Are these
sover ei gn-t o-soverei gn negotiations?

A By statute we are obligated to treat them as
gover nnment -t o- gover nnent negoti ations. The contacts
nmade with the tribal government is recognized by the
United States as the official governnental
representative of the reservation. W also include the
United States in our discussions as a party because the
United States is frequently the hol der of at |east sone
of the federal reserved water rights that exist on
every reservation. So the United States -- and it's
also the trustee for the tribes, obviously. So we
i nclude the United States in our discussions as well

bot h t hrough the Departnent of Interior and the
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Departnent of Justice. So we make these -- we're
required to make them governnent -t o-gover nnent,
soverei gn-t o-soverei gn negoti ati ons.

Q And do you enter into nmenoranduns of
under st andi ng that govern the negotiations?

A We do. We have both substantive and nore
procedural shape of the table type nenoranduns that we
enter with our negotiating partners.

Substantively, the major one is the
acknow edgnent by all parties that these are
negoti ations for settlenment of litigation and,

t herefore, any statenents made or information devel oped
as a result of these negotiations is covered by Rule
408 of the Federal Rules of Evidence.

Procedural ly, we have -- we woul d
traditionally have a nenorandum of understanding with
the tribes and the United States about things |ike open
neet i ngs, whet her our negotiating sessions would be
open to the public or conducted in private, how
rel ati onships with the nedia woul d be conducted. In
other words, typically, if we wanted to talk to sone
representative of the press, if we were contacted by a
newspaper reporter who wanted information, our
obligation under the MOU would be to notify the other
parties of the MU to |let them know that the press had
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been i nquiring about this particul ar issue.

The tribe, in particular, are, | think,
interested in making sure that their side of the story
gets told in the press as well as the state
governnment's side of the story. So they are interested
I n maki ng sure that when the conpact comm ssion would
be contacted for information or comment, that the tribe
woul d have an opportunity to participate in that
di scussion with the nedia as well.

Q M. Tweeten, when your staff reviews the
potential scope of federal reserved water right, iIs
this just a paper review of executive orders and
treaties, or is it sonething further?

A One of the mgjor conponents of an anal ysis of
a federal reserved water right is to determ ne the
pur pose for which the reservation was created. Because
t hat purpose, again, governs how nmuch water woul d be
necessary to neet the federal reserved water right
requi renent under the Wnters Doctri ne.

So we need to determ ne what the purpose was
for the establishnment of the reservation. East of the
Continental Divide in Montana, all of the treaties and
executive orders are to a greater or |esser extent
agriculturally oriented. The attenpt on the federal

government's part was in an attenpt to review and
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donesticate the tribes and culturate themto the idea
of agricultural living as opposed to the hunting and
gat hering society that they had been previously.

So the reservations woul d be set aside.
Indian irrigation projects would be set up typically on
the reservations. And the intention of the Governnent
was that agriculture would be the dom nant industry on
the reservation. So for these east of the nountains
tribes, irrigated agriculture was obviously a focus.
And in order to analyze that problem it requires not
just a review of all the docunentation that you can
find, but also you need to understand the soil
characteristics and the agricultural irrigation water
duties that are required in order to raise a crop in
the particular soils that are found wthin the
reservation.

Fortunately, the soils in virtually all of
eastern Montana have been classified at one point or
another in time. So there were good records avail able
as to what the soil characteristics have been on
reservations that we've dealt with. And we know from
talking to individual farnmers out there how nuch water
t hey have been using to irrigate those | ands.

So scientists can look at all of that data

and determ ne what a water duty is for a particul ar
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acre of soil and a particular classification. And
using all of those nunbers, it's possible to conme up
with an estinmate of what the agricultural water right
woul d be for potentially irrigable |ands on the
reservations. So it's both a scientific study and an
exam nation of the organi c docunents.

Q And is it standard for the conpact comm ssion
to review the purposes of the reservations fromthe
tribe's perspective?

A Federal |law requires that. Federal |aw
requires the treaties be interpreted as the tribes
woul d have understood them since the -- | guess in the
same sense that any document traditionally is
interpreted nost directly agai nst the person that
drafts it.

In this case, | think that rule applies with
extra force because the tribes were not skilled in
drafting docunents. They didn't speak the English
| anguage. And their understandi ng woul d have been, in
sone cases, substantially different fromthe intention
that the drafter of the docunent m ght have intended to
purvey. And the Suprenme Court has said in those
circunstances the tribe interpretation has to be
controlling. So we try to read those docunents as we

think the tri bes woul d have understood t hem and t ake
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that into consideration in assessing what the purposes
of the reservation m ght be.

Q And in | ooking at the purposes of the
reservation, do you consider existing uses as well as
future uses?

A For the tribes, certainly.

Q And you di scussed previously about tribes
east of the Divide tend to have an agricul tural basis.
Wul d they also be entitled to donmestic water?

A Certainly. Anything that the tribes -- that
woul d be necessary in order to nake the reservation a
habi t abl e honel and for the tribes woul d have been
i ncluded in the purposes of the federal reserved water
right.

Q Wul d that al so include nunicipal and
domestic uses?

A It would include rmunicipal, domestic,
potential future industrial uses that m ght be
avail abl e as wel |.

Q And | just want to confirmwth you that you
were a nenber of the Northern Cheyenne Tri be
negoti ating teanf

A. That's right.

Q And coul d you please just briefly informthe

Court where your statutes are in the Mntana Code
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Annot at ed that govern the conpact comm ssion.

A Certainly. There are two, actually, sets of
statutes. One is sinply the statute that creates the
conpact commi ssion and places it in the organization
chart of state governnent, if you will. And those are
found historically in Title 2 of the Montana Code
Annot at ed.

The statutes that actually determ ne what the
powers, duties, and responsibilities and I[imtations
are on the conpact conm ssion are found in Title 85 in
the water use portions of the statutes.

And there are particular statutes there that
deal with the resolution of Indian rights within the
context of the water adjudication.

Q What were the State's goals in negotiating a
settlement with the Northern Cheyenne Tribe and the
Federal Governnent?

A Several. Most basically, our objective was
to resolve the tribe's claimw th out-of-court
settlenment so we woul d achi eve the ultimte purpose of
trying to conpact rather than litigate. More
specifically, we went into every negotiation wth the
tribes and the United States with the objective of
preserving, to the greatest extent possible, those

wat er rights that had conme into existence under state
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| aw between 1973 and the tinme that the reservation had
been creat ed.

Federal reserved rights are unquantified
wat er rights that can expand association in the future
as tribal needs expand. And when, in the interim
between the creation of the reservation and the tine
when those tribal rights finally cone to be put into
use, there are nunerous water rights that are required
i n those water sources by persons acting under state
| aw. The tribe's rights, because of their early
priority date, have the opportunity to displace those
| ater state | aw based rights in tinmes of water
shortage, which can be -- you know, in Mntana,
droughts can last for years or a decade or nore. And
when water is short chronically and the tribes get
their water first in every year, the continued
exi stence of these irrigation-based farm ands that have
been acquired and operated by non-Indian famlies for
soneti mes generations, can be jeopardized by the early
priority date that the tri bes have.

And our principal fact-based objective in all
of these negotiations is to try to mnimze to the
greatest extent we possibly can the chance for the
tribes to displace those existing state-based water

rights, which is why all of our conpacts have to a
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greater or |esser extent sone provision in which the
tribes agree to recogni ze and protect existing uses
under state law up to the date of the conpact. The
tri bes have been extraordinarily generous, | think, in
under st andi ng the potential damage that can occur to
t he regi onal econom es when agriculture is put at risk.

So they've agreed to, in exchange for bargain
for consideration, allow those uses to continue in dry
years under certain conditions, despite the fact that
the tribes have the earlier priority date.

Q M. Tweeten, did the state have any goal s
Wi th respect to the Tongue R ver Dam and Reservoir?
A Certainly. Even nore specifically wth

Nort hern Cheyenne, we had the unsafe dam problem The
state built the Tongue River Damin the 1930s up to
engi neeri ng standards that were then in place.

As | believe the Court knows, there had been
a fairly large flood event in the late 1970s. One
t hing that happened during the flood event was the
spillway of the Tongue River Damnearly failed as a
result of the huge amount of water that had to be
passed out of the dam because of the snownelt that
occurred during that fl ood event.

There was a recogni zed unsafe dam on the

federal safety of dans list. And the state was faced
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with a dilemma as to how we were going to get this
reservoir repaired. The state had not deened itself to
be financially able to conduct the repair itself. One
| dea that was passed to us as a conpact conmm ssion was
the idea that perhaps it would be possible to, as part
of our conpact, secure the repair and rehabilitation of
the Tongue River Damto elimnate the damsafety

probl em

Q Turning now to the actual negotiations on the
Nort hern Cheyenne Tri be Federal Water Conpact, what
were the possible priority dates for the Northern
Cheyenne federal reserved water right?

A Well, | can't list themspecifically at this
point intinme. But | can tell you that the 1881 date
of the original executive order was one possible
priority date. There was a |l ater executive order that
was around the turn of the Twentieth Century, |
bel i eve, that could have been another possible priority
date. | believe there were one or two others that were
under consi derati on.

Q And as you stated previously, the Northern
Cheyenne Tribe made the first settlenent proposal; is
that correct?

A. That's right.

Q Do you recall what the first settl enent
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proposal included for a water right out of the Tongue
Ri ver?
A | believe it called for 85,000 acre-feet of

direct flow water fromthe Tongue River.

Q Did it also include a storage conponent ?
A It also included retaining the existing
contract that the tribe had. | believe it also

provided that part of their direct flow right was to be
stored behind the dam
Q If I were to tell you that approximately
17,500 acre-feet were proposed for storage in the dam
woul d you agree with that?
SPECI AL MASTER: | think this is, at this
point, leading the witness. |If you want to point to a
docunent, you're wel cone to.
M5. YATES: W don't have a docunent in
evi dence right now.
SPECI AL MASTER:  Ckay.
THE WTNESS: Well, prior to the tine that
you asked ne the question, | would not have recalled
t he nunber.
BY MS. YATES:
Q Okay. D d the 1988 proposal al so include
ot her sources, other water sources?

A It did cover water in Rosebud Creek as well.
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It also proposed a fairly large allocation of stored

wat er from behind Yellowtail Damon the Big Horn River

as well.
Q M. Tweeten, could you please take out
Exhi bit M627, which has previously been adm tted.
A Yes.
Q s this the conpact ultimately reached with

the Northern Cheyenne Tribe and the Federal Governnent
to settle the Northern Cheyenne Tribe's reserved water
rights in the Tongue River?

A Yes.

Q kay. If you would, please, take a | ook on
the first page. And take a look at the fifth and
si xt h whereas cl auses.

A kay.

Q And coul d you pl ease read those.

A The fifth clause is "Wereas, the Northern
Cheyenne Tribe and the United States agree that the
Tribal water right described in this conpact shall be
In satisfaction of the tribes' reserved water rights
clainms and any clains to water rights nmade on behal f of
the tribe by the United States."

And the sixth clause is "Wereas, it is in
the best interest of all parties that the reserved

wat er right clains of the Northern Cheyenne Tri be be
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settled through a water conpact.”

Q And with respect to the fifth whereas cl ause,
I s that your understandi ng of one of the primary
pur poses of the conpact?

A Certainly. Conclusively determ ning the
quantity of the tribe's water right is certainly one of
t he purposes.

Q And turning your attention to the sixth
whereas clause. Wiy was it in the best interest of the
parties to settle through a conpact?

A Well, first of all, it is alnobst always
better to settle than to litigate in any context.
Settlenment elimnates substantial uncertainty on both
sides. And if an am cable settlenent that neets the
needs of both parties can be reached w thout having to
go through costly and lengthy litigation, that's always
a benefit.

Wth respect to federal reserved water rights
clainms, it is -- the conpact comm ssion has certainly
believed, and | think that's a belief that's shared by
the United States and the tribes that we've negoti ated
with, that because of the limtations on a decreed
wat er right as opposed to one that's settled, a
settl ement has substantial advantages.

A decreed water right consists of a priority
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date and an anmount of water. There is no provisions in
a decreed water right for adm nistration governing how
that water right is to be admnistered. There is no
consi deration of whether the decreed water right can
actual ly be converted by the tribe into a wet water
right; in other words, whether the tribe actually wll
have the wherewithal to take that decreed water and put
It to use for irrigation, for exanple.

Qur experience has been that with nost of our
reservations in Montana, the reservation's creation
coincided with the creation of an irrigation project
for the Indians on the reservation. In alnost every
case, in fact, in every case, the Governnent fell down
badly in its obligation to keep those projects in good
repair. As a result, the tribal irrigation projects in
Mont ana are all del apidated, all require substanti al
upgr adi ng before they can actually carry water to their
greatest potential.

The fact that the irrigation, the neans of
irrigation on our reservations are so poor nakes a
sinple decree that the tribe is entitled to X anount of
acre-feet of water for its present and future needs
substantially less useful to the tribe than it m ght be
if there were also provisions in a settlenent, for

exanpl e, that provide the nmeans to upgrade those
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irrigation processes to make them actual ly deliver
water for irrigation for the use by the Indians. And
that's what we've acconplished in our settlenents is
provi di ng substantial federal contributions to
settlenment that resolve clains by the tribes that the
Government breached its trust responsibility by letting
these irrigation projects becone del api dat ed.

The tribe rel eases those clains in exchange
for federal appropriations to make the Governnment's
default good by making those irrigation projects
usable. W're able to do that in a conpact that can't
be done in a negotiated settlenent. Congress won't
appropriate noney for just general purposes of
Inproving irrigation districts. They will appropriate
noney for an Indian water rights settlenent.

And historically that's been the case in the
| ast two decades, that when tribes come to Congress
asking for noney for programmtic needs |ike
irrigation, they go away enpty handed. \When they cone
to Congress with a settlenent, Congress is wlling to
open the federal checkbook and spend substantial suns
of noney to try to make that settlenent effective. And
that's a substantial benefit of settling as opposed to
litigating, fromthe tribe's perspective. They get not

only resolution of the uncertainty as to the anount and
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priority date of their water right, but they also get a
| arge infusion of federal resources to try to make sure
that they can use that water in the way that they were
originally promsed that it would be used to provide a
|l ivelihood for tribal nenbers on the reservation.
Whereas, |'msure you know, poverty rates are

hi gh, unenpl oynent rates are the highest in the United

St at es.

Q M. Tweeten, could we take a | ook at Article
2.

A Sur e.

Q Page 3 of 16 of the exhibit.

SPECI AL MASTER. Ms. Yates, can | just also
ask a question? |I'msort of curious as to how this all
fits into the case. So | assunme that Wom ng i s not
pl anni ng on chal | engi ng the reasonabl eness of the
settlenment itself of the Northern Cheyenne Tribe's
clains. Although, what you're probably going to argue
Is that it's perfectly fine settlenent, but Wom ng
shoul dn't have to have any responsibility for neeting
its terns.

Am | correct on that?

MR. KASTE: Pretty nmuch, yeah. And we
weren't there. W weren't parties to this conpact. It

says what it says. So explaining what it says seens to
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be a bit superfluous at this point. You're famliar
with the provisions of the conpact.

M5. YATES: Your Honor, | disagree that it's
superfluous. | think it's inportant to understand,
again, that these are bargai ned-for conprom ses and we
settled what could have been a huge direct flow water
right straight fromthe Tongue River with an 1881
priority date in part for 20,000 acre-feet stored in
the Tongue River Reservoir with a 1937 priority date.
Had we litigated, the tribe would have had a direct
flowright fromthe Tongue River with an 1881 priority
dat e.

So it's inmportant for the Court to understand
that in the process of acconplishing this settlenent,
It was not a rubber stanp. It was a very rigorous and
active settlenment with experts and public
participation.

MR. KASTE: And, again, our point is great.
W weren't parties to that. It doesn't affect the

obligations of the parties under the Yell owstone R ver

Conpact.

SPECI AL MASTER. So ny only point -- and,
again, I'mnot going to cut off the testinony at this
poi nt, but instead, that Womng, | think -- |I'm going

to actually ask them Do you concede this was a
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reasonabl e settlenent fromthe standpoint of Montana?

MR KASTE: Sure. Doesn't matter.

M5. YATES: Your Honor, if they are willing
to recogni ze the 20,000 acre-feet with a 1937 priority
date, which can be done.

MR. KASTE: For purposes of that conpact, for
purposes of internal admnistration within the state of
Montana, it has a 1937 priority date. Does it for
pur poses of the Yell owstone R ver Conpact? Different
guestion. Not infornmed by this testinony.

M5. YATES: | disagree. | think it's
| nportant for the Court to understand.

SPECI AL MASTER: Ckay. So, again, what
['"'m-- what | think the U S. Suprene Court, which
obviously has dealt with a variety of these types of
cases before, and, therefore, has strong famliarity
with Indian reserved water rights cases, | think that
the nost inportant thing here is any questions with
respect to the relationship between the conpact itself,
t he Northern Cheyenne Conpact and the Yel |l owstone River
Conpact or between the Northern Cheyenne Conpact and
reservoir operations. | just don't want to go into
great detail wth respect to the specific terns of the
Nort hern Cheyenne Conpact because, again, | think they

speak for thensel ves.
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And | think we can probably fairly easily
establish that, in fact, the State of Mntana spent a
| ot of time negotiating this conpact and reached a
reasonabl e settlenent, which, again, | don't think is
somet hi ng which Womng is going to chall enge.

M5. YATES: Your Honor, |I'Il try to adapt the
guesti on.

SPECI AL MASTER: Ckay. Thank you.
BY MS. YATES:

Q Ckay. M. Tweeten, can the tribal water

right in the conpact be |ost by nonuse?

A No.

Q s that provided for in the conpact?

A It is.

Q Does the conpact discuss operation of the

Tongue River Reservoir?

A It does.

Q And does the conpact provide for an advisory
commttee on reservoir operations?

A It does.

Q Was that inportant to the tribe and the
Federal Governnent in negotiations?

A. It was. The -- again, the tribes are very
interested in making sure that these are wet water

rights with respect to storage. The storage conponent
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in a state-owned reservoir, the tribes wanted to have
sone | evel of assurance that the operation of the
Tongue River Dam fromyear to year would be done with
consideration of the obligations of the state to store
20,000 acre-feet of water for the use of the tribe.

And they weren't willing to sinply | eave that
up to the Montana Departnent of Natural Resources and
Conservation. So the parties agreed on the creation of
this advisory board that would fromyear to year create
an annual operating plan for the reservoir. The
menber shi p on the advisory council includes nenbership
designated by the tribes -- tribe, as well as by the
United States. And the advisory council then cones up
with the operating plan that would be put in place for
t he subsequent year so the tribes have sone guarantee
that their needs with respect to stored water in the
reservoir are going to be taken into consideration

every year when the operating plan is devised.

Q Did the conpact al so resol ve pending
litigation?

A It did.

Q I s that addressed in the conpact?

A. It is. Thereis a -- there are terns dealing

with the lawsuits that had been filed by the United

States in the 1970s seeking a decree, general stream
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adj udi cations in federal court. Those federal court
cases have been dism ssed as they pertain to the
Nort hern Cheyenne Tribe's clainms. And also the
litigation of the Northern Cheyenne Tribe's clains
before the Montana Water Court has al so been concl uded
at this point.

Q And are the water rights provided for in the
conpact in full satisfaction of the Northern Cheyenne
Tribe's federal reserved water rights based on the

Wnters Doctrine?

A Yes.
Q Is that provided for in the conpact?
A It is.

Q When was the conpact initially passed by
Mont ana, the Montana | egislature?

A It was submtted to the legislature in 1931
and passed by a large margin in both houses and signed
by the governor in 1991.

Q And when was the conpact ratified by
Congr ess?

A 1993 or '4, | think.

Q And woul d you pl ease take a | ook at Mont ana
Exhi bit 528 previously admtted. And is this the
Settlenment Act ratifying the conpact?

A It is. M recollection nowis refreshed, it
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was 1992.

Q Ckay. What was one of the prinmary purposes
of the Settlenent Act?

A Well, ratification of the conpact by Congress
in order to make it fully able to be inplenented,
obviously, fromthe State's perspective. |In addition,

t he question of cost share and what the federal
contribution to settlenment woul d be was al so addressed
in the settlenent |egislation.

Q And does the Settlenent Act provide for
rehabilitation of the Tongue River Reservoir to
I npl emrent the Conpact's reserved water rights clains in

t he Tongue Ri ver Basin?

A Yes.
Q Is that provided for in the conpact?
A Yes. The two pieces of |egislation |ock

together in that way.

Q And, again, did the Settlenent Act require
approval by the Northern Cheyenne Tribe before the
settl ement becane effective?

A It did.

Q And was it approved by the tribe?

A It was.

Q And did the Settlenent Act require entry of a
decree in the Montana Water Court approving the
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conpact ?
A It did.
Q And coul d you pl ease take a | ook at Exhibit
MB62A and B.
A Yes.
Q Coul d you explain what these docunents are?
A These are the Water Court decree inplenenting
or incorporating the water rights conponent of the
Nort hern Cheyenne Conpact into the Water Court decrees
in the Tongue River and Rosebud Creek Basins, and the
Big Horn Basin as well actually bought the storage.
M5. YATES: Your Honor, | nove for adm ssion
of 362A and B.
SPECI AL MASTER:  Any obj ection?
MR. KASTE: Just a clarification. 1'm not
sure where the delineation in M362 is between A and B.
This was an exhibit that was -- had nultiple docunents
inside it.
M5. YATES: Ckay. 362A includes Bates Nos.
23573 through 23586. That is Exhibit A which would
I ncl ude the order on the decree enconpassing the
proposed A. And B is Bates Nunber Montana 23593, 94.
MR. KASTE: Thank you for that clarification.
| have no objection.

SPECI AL MASTER: Ckay. Thank you. So
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Exhi bits M362A and MB62B are both adm tted into
evi dence.
(Exhi bits MB62A and M362B
admtted.)
BY MS. YATES:

Q And what is the priority date provided for in
t he decree for the 20,000 acre-feet stored in the
Tongue Ri ver Reservoir?

A. It is designated as the earliest water right
for stored water in the reservoir.

Q The Northern Cheyenne were al so --

SPECI AL MASTER: Yes, M. Tweeten.

THE WTNESS: Well, the priority date for the
reservoir is 1937. So that woul d nmake the water right
for the Northern Cheyenne Tribe to |later than 1937.

BY MS. YATES:

Q Okay. The Northern Cheyenne were al so
decreed 30,000 acre-feet of storage in the Big Horn
Reservoir also known as Yellowtail Reservoir operated
by United States Bureau of Reclanmation. And what is
the priority date decreed for that 30,000 acre-feet of
storage? You want sone hel p?

SPECI AL MASTER:  You should feel free to
point it out if there's a specific section.

THE W TNESS: Yeah, | believe it's basin 43P,
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Big Horn River.
BY MS. YATES:

Q Ckay.

A And the decree provides that the Northern
Cheyenne's water rights shall be the sane as the
priority date which is ultimtely adjudged to be the
priority of the United States storage water in the Big
Horn Reservoir.

Q | just want to step back for a second and
clarify one issue. D d the Settlenent Act include
addi tional financial provisions that then had to be
approved by the Montana | egislature after the initial
ratification?

A It did.

Q And were those approved by the Montana
| egi sl ature?

A They wer e.

Q And what year was that?

A That woul d have been 1993.

Q And is the passage of the acceptance of the
financial provisions, is that found in Montana Code
Annot at ed?

A. It is. It's a statute that imedi ately
follows the Northern Cheyenne Conpact, which is
85-20-301. And immedi ately follow ng that conpact, |
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bel i eve under the statutes that -- yes, 85-20-302 is
the statute that accepts the conditions that were

pl aced on the legislation by Congress that had to be
accepted by the State of Mntana.

Q And in your experience as a |long-tinme nenber
of the conpact comm ssion and chairman, are these
conpact bargai ned-for conprom ses?

A. | ndeed, they are.

Q And do you typically go beyond your
litigation position in negotiating conmpacts?

SPECI AL MASTER: Could | just interrupt just
for one second? It's really just a clarification
guestion. Wen you were asking M. Tweeten earlier
about Exhi bit M362A, you spoke about 30, 000 acre-foot
storage. And I think you neant 20,000. But if you
neant 30,000, | would | ove to see the particul ar
provi si on.

M5. YATES: Your Honor, | was tal king about
t he 30,000 acre-feet in Big Horn Lake.

SPECI AL MASTER: So where is -- I'msorry.
Now | need help. So | know there's the 20,000, which
I's mentioned on page 5 of Exhibit M62A under storage
and exchange water. That's the 20,000 acre-feet of
wat er per year neasured at the Tongue River Reservoir.

So what's the nunber that you're referring
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to.
M5. YATES: |It's Bates stanped No. 23584.
SPECI AL MASTER: 584.
M5. YATES: And that would be basin 43P. The
conpact includes a simlar storage provision --
SPECI AL MASTER: |'m sorry?
M5. YATES: -- in a federal reservoir as it
did in a state reservoir.
SPECI AL MASTER: Thank you very much.
BY Ms. YATES:
Q Goi ng back to ny | ast questioning, does
Mont ana go beyond its basic litigation position in
negoti ati ng these conpacts?
A Yes. It's |like any other negotiation. You
don't -- if you're negotiating in good faith, you don't

ordinarily enter negotiation for settlenent saying, |

wll go as far as | think ny litigation exposure is and
no farther. It requires conprom se on both sides. It
al nost always wll require sone departure fromthe best

case that you think you can get in litigation and sone
addi ti onal consideration being added on top of that to
make the deal attractive enough to the other side so
they are willing to settle.

Q I n your experience, again, as a long-tine

nmenber of the conpact comm ssion and as chairnman, is
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each conponent to a settlenment inportant to settlenent,
overall settlenment of the federal reserved water
rights?

A Qur saying was that nothing is settled until
everything is settled. Al of the parts of the
settlenment need to relate wwth each other. [It's very
rare that you have one provision in a conpact directly
relating to a provision in the conpact so that they can
be said to be equal, quid pro quos on both sides.
Ordinarily you have to | ook el sewhere in a settl enent
in order to find that full extent of the consideration
that's being offered on one side as well as the other.
When you take one piece out, it changes the way the
scal es bal ance for purposes of deciding how the case
shoul d be settl ed.

So | don't think -- you can | ook at any
I ndi vi dual conponent of the settlenent in isolation and
try to evaluate it and deci de what the equal
consideration on the other side is. Everybody puts a
package on the scale. And both sides decide that the
scal es bal ance, and that's how you reach a settlenent.
So all of the parts relate to each other, and none of
them can be viewed in isolation.

Q And, again, in your experience as a long-tine

nmenber of the conpact comm ssion and chairman, do you
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consi der the 20,000 acre-feet of storage in the Tongue
Ri ver Reservoir to be integral to the Northern Cheyenne
Reserved Water R ghts Conpact?

A Certainly. There wouldn't have been a
settlement without it.

Q s it your understanding that the State of
Montana's obligated to store the 20,000 acre-feet for
the Northern Cheyenne Tribe each year?

A Yes.

Q And why did the parties agree to satisfy the
tribe's federal reserved water right in the Tongue
Ri ver froma conbination of direct flow and storage in
the Tongue Ri ver Reservoir as opposed to only direct
fl ow?

A Well, storage is -- stored water is generally
nore val uabl e than direct flow because it provides
greater flexibility for the parties in terns of when
and how they want to use their water. So while tribes
initially demand 85,000 acre-feet of direct flow, it
seened reasonable that a nuch snmaller anobunt in terns
of acre-feet mght be satisfactory to the tribes if
sone conponent of it consisted of storage in addition
to direct flow

So we proposed that in the course of fixing

the Tongue River Dam we would raise the | evel of the
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dam create new storage, and allocate that new storage
to the tribe. And we -- | think the engi neers gave us
a sense of how nmuch new storage could be created. And
we settled on a figure of 20,000 acre-feet and reduced
the anobunt of direct flow substantially to account for
the fact we were offering them 20,000 acre-feet of

st orage i nst ead.

Q What is your recollection of the actual
direct flow anmount in the Tongue River fromthe
Nort hern Cheyenne Tri be?

A 12,500 acre-feet.

Q In your experience as a long-tinme nenber of
t he conpact comm ssion and as chairman, what do you
bel i eve woul d have happened had the United States and
the Northern Cheyenne Tribe and the State of Mntana
not reached a conpact ?

A Wll, as | said, there'd be litigation in
front of the Montana Water Court. There woul d have
been litigation in front of the Water Court.

M5. YATES: Your Honor, | have no further
guesti ons.

SPECI AL MASTER: Ckay. Thank you very nuch.

So, M. Kaste, any cross-exam nation?

W're going to take a norning --

MR. KASTE: It wll be, |like, two m nutes.
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CROSS- EXAM NATI ON
BY MR KASTE:

Q Morni ng, M. Tweeten.

A Mor ni ng.

Q If | understand right, the State of Wom ng
was not a party to the negotiations that resulted in
the Northern Cheyenne Tribe Conpact; correct?

A Correct.

Q And you understand, being famliar with the
Nort hern Cheyenne Tri be Conpact, that it does not
purport to alter or amend anything in the Yell owstone
Ri ver Conpact; correct?

A That's correct as well.

Q Al right. You said a couple of things in
the course of your testinony. One was that during this
negoti ati on process, state-based water users could
object. Did |l get that right?

A Not during the negotiation process. But once
the attorney general namde the notion for incorporation
of the water rights conponent of the settlenent into
the Water Court decrees, that would be noticed out to
all of the claimants in the basin. And there would be
a period of tinme set during which they could | odge
objections to the conpact in the Water Court.

Q Sure. And what I'minterested in is those
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fol ks, those claimants are all from Montana; right?

A They all were the holders of water rights in
Mont ana.

Q Very good. And | think | heard you say that
one of the goals of the State of Montana in the course
of these negotiations was to m nim ze displ acing
st ate- based water rights?

A. That's right.

Q That's right? And that neans you didn't want
to put a burden on the existing water right holders in
Mont ana; correct?

A That's right.

Q Ckay. Affecting water users in Wom ng
wasn't really a relevant consideration, was it?

A It was certainly a rel evant consideration.

Q And let ne see if | understand that this is
how you dealt with that consideration. Mntana's
obl i gati ons under the Northern Cheyenne Tri be Conpact
come out of its allocation of water under the
Yel | owst one Ri ver Conpact; correct?

A No.

Q No?

A. Not according to the conpact.

Q Al right. Thank you very much.

SPECI AL MASTER: Ms. Yates.
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M5. YATES: | have just two questions, Your
Honor .

SPECI AL MASTER: That's fi ne.

REDI RECT EXAM NATI ON
BY MS. YATES:

Q M. Tweeten, are you aware that the Northern
Cheyenne Tribe negotiations were discussed at the
annual Yell owstone River Conpact Comm ssion neetings?

A Yes.

Q kay. Are you also aware that anyone with an
interest in water can object in the Montana Water
Court ?

A Yes.

M5. YATES: Thank you. That's all | have.

SPECI AL MASTER: Ckay. Thank you. So,

M. Tweeten, thank you very much for your testinony
t hi s norning.

Ms. Yates, | know that you sort of probably
were not expecting that | would be trying to push
things a little bit faster this norning. And, you
know, | think one of the reasons why | was also trying
to nove us a little bit further along is, again, |
think United States Suprene Court does have a | ot of
famliarity with the federal reserved water rights and

negoti ati on of federal reserved water rights conpacts.
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But you did an excellent job of adjusting to ny
concerns and, | think, getting the relevant testinony
t hat you needed this norning.

So let's take the norning break at this
point. It is alittle bit after quarter after the
hour. |If we can cone back at, say, half past, that's a
little bit less than 15 m nutes. But hopefully that
will be a sufficient period of tine. So thank you
agai n very nuch.

(Recess taken 10:18 to 10: 32
a.m, Cctober 28, 2013)

SPECI AL MASTER: Ckay. Thank you.

M. Kaste, you've noved.

MR. KASTE: W' ve reached that point in the
trial where I'"'mnot going to do a wtness, and there's
going to be a lot nore going on with M. Kuhl mann.

SPECI AL MASTER: Ckay. Thank you.

M. Draper?

MR. DRAPER  Your Honor, our next witness is
M. Jason Whiteman. We would call himto the stand at
this tine. And M. Swanson will do the direct
exam nati on.

SPECI AL MASTER: Ckay. Thank you very nuch.

(Jason Wi teman sworn.)

THE CLERK: Have a seat, please. State your
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name and spell it.

THE WTNESS: M nane is Jason Wi teman.
J-a-s-0-n; Witeman, Wh-i-t-e-ma-n.

SPECI AL MASTER: So good nor ni ng,

M. Wi teman.

M. Swanson.

MR. SWANSON:  Your Honor, |'mwell aware of
our adnonition regarding the last witness. So we'll do
our best to actually not replow sone of the sanme ground
M. Tweeten covered in his testinony. And if at any

point you feel we are, in fact, doing that, feel free

to interrupt, and we'll nove on.
We do have -- M. Witeman's testinony wl|
focus on his role -- it will touch on his role as a

menber of the Northern Cheyenne negotiating team But,
in fact, the ngjority of his testinony is regarding the
tribe's adm nistration of the water rights, uses on the
reservation, and sone involvenent of their
representative with the reservoir advisory conmttee.
SPECI AL MASTER: Thank you very nmuch. And,
again, | want to enphasize, both for purposes of
counsel and also for the w tnesses, the reason why |
was trying to shorten the |ast piece of testinony was
sinmply because as | understand it, Womng is not

claimng, and | think M. Kaste confirnmed, that Wom ng
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is not claimng that Montana entered into an
unreasonabl e settlenent with the Northern Cheyenne
Tribe, but is instead claimng that since they didn't
have anything to do with that particular settlenent;
that they shouldn't have to increase the anmount of

wat er that they woul d otherw se have to rel ease down to
Montana as a result of that.

| do think that questions about how the
conpact is adm nistered, the ways in which the conpact
interrelates with the Tongue Ri ver Reservoir are
rel evant to this particul ar proceedi ng.

But you don't have to worry. | wl|
definitely tell you if | think that we're spending too
much tinme on an issue that we really don't need to
address at this particul ar stage.

MR. SWANSON: Thank you, Your Honor.

JASON WH TEMAN,
having been first duly sworn, testified as foll ows:
DI RECT EXAM NATI ON
BY MR SWANSON:
Q Good norning, M. Witenman. How are you?
A Good nor ni ng.

Q Coul d you state your address, please, for the

A My post office is box 382, Lane Deer,
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Mont ana. And the physical address is referred to as
MIle Marker 39, Hi ghway 212.

Q You know you're in rural Mntana when mle
mar ker i s an address.

A Yes.

Q Are you a nenber of the Northern Cheyenne

A Yes.
Q What' s your current occupation?
A My current occupation is a counselor for a

hi gher ed and job-training program But prior to that,
| worked for the Northern Cheyenne Tribe for 30 years,
from 1976 to 2006.

Q Can you describe sone of your positions that
you had working for the tribe in those years?

A Yes. | was first hired as assistant
geol ogi st; assistant hydrol ogi st; hydrographer; water
adm ni strator; Water Resources adm nistrator; and al so
director for the Natural Resource Departnent that
provi des oversight to three different branches which
was Environnental, Natural Resource, and Fish and
Wildlife.

Q Can you tell us the years when you were the
Wat er Resources adm ni strator?

A Yes. | want to distinguish or clarify that
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prior to our Tribal Water Code adoption, the Tri bal
Wat er Code, prinmarily the conm ssion of the
hydr ogr aphi ¢ wat er adm ni strator was hydrol ogi ¢ data
col | ecti on.

Then after the adoption of the Tribal Water
Code, the Water Resources adm ni strator was
I npl enenting the Tribal Water Code.

Q So you were the admnistrator of the Water
Resources prior to the adoption of the Northern
Cheyenne Water Code?

A Yes.

Q We'll talk nore about that water code in a
mnute. But it was adopted in 2000; is that correct?

A That's correct.

Q And then were you the Water Resources
adm ni strator after the adoption of that water code?

A At the tinme, | was the director for Natural
Resources. And M. Allen C ubfoot was the Water
Resources adm nistrator. And I'lIl spell his nane.
It's A-l-l-e-n, Cubfoot, CIl-u-b-f-o0-0-t, Sr.

Q What were your duties as the natural
resources director at that tinme?

A. My primary role was, again, providing
oversight with the prograns, including attending

neetings that, in this case, specifically was a Tongue
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Ri ver Reservoir Water Users' Association, the Tongue
Ri ver Advisory Commttee, and, of course, as an

adm ni strator was just involved in input in our water
rights.

Q And so when the -- when M. C ubfoot was the
Wat er Resources adm nistrator and the tribe was
I npl enenting its water code, you were supervising his
I npl enentation of that code?

A Correct.

Q What does that nean? Can you tell us what
activities were involved in inplenenting that code?

A The primary purpose of the water code was to
regulate the tribe's water rights within the Northern
Cheyenne reservation's boundaries. And, again, that
was after -- there was three dates on there, if |
recall correctly. Wter code was '99, 2000, and 2001,
whi ch was anended twi ce after that wth 2000, 2001.

The primary was to have tribal nenbers apply
for a water right use on the Northern Cheyenne
reservation. But also it included within the conpact
that we could | ease water off the reservation, in
sinple terms. And we had individuals that were Tongue
Ri ver Water Users' Association nenbers that |eased
wat er fromthe Northern Cheyenne Tribe's water right.

Q So M. Clubfoot was involved with those | ease
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arrangenent s?

A That's correct.

Q And you supervi sed hi mthrough those
activities?

A Yes.

Q kay. So before we go into a little bit nore
about that code, can you just tell us alittle nore
about, were there any water projects on the reservation
that either you or M. C ubfoot adm nistered?

A As far as?

Q Li ke, wells or anything |like that?

A Ckay. Then, again, prior to the water code,
there was no permt process. But after the water code,
there was a permtting process in place that tri bal
menbers would submt their application. And one of the
areas was donestic groundwater use. And that's either
in alluvial or nonalluvial aquifers.

Q kay. And then were you involved -- in both
of these roles, | would say, the Water Resources
adm nistrator as well as the natural resource director,
were you involved in | ooking at water supply issues in
the Tongue River?

A. Yes, we were involved with -- primarily with
the neeting in the Tongue River Water Associ ation

neetings or advisory conmttee neetings where the
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Mont ana Departnment of Natural Resources provide
hydrol ogic data to -- as an outl ook of supply water
that was available, in this case, to the Northern
Cheyenne Tri be.

Q Do you renenber what years those were when
you were nost focused on that?

A | don't specifically renmenber. Don't recall.
But it's in the 2000s.

Q In the neetings you tal ked about, do you
remenber what neetings you went to or where they were?

A The neetings -- | want to clarify that it was
generally two sets of neetings that we were -- really
three sets of neetings there. One was a Tongue R ver
Wat er Associ ation neeting where the United States was
an official commttee nenber of the Association. Then
the advisory conmttee is a tribe -- is an official
committee nmenber of the advisory commttee and the
United States as well.

Q Go ahead.

A There were neetings held throughout -- what |
refer to as the Tongue R ver Basin, both the Mles
Cty, Ashland, Lane Deer, and sonetines Sheri dan,

Wom ng. And we actually had -- we were hosted by
different -- that was to allow Water Users' Associ ation

menbers and the tribe and United States to attend these
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neeti ngs here.

And the third one was the neeting prior to
2006 is when | resigned. And 2006, there were at | east
two neetings, if not three, two neetings that |
attended between Womnm ng and -- excuse ne -- the State
of Montana to address sone concerns about water issues
or water supply. One was in Sheridan; the other was in
Thernopolis, Wom ng.

Q Were those Yel |l owst one Ri ver Conpact
meeti ngs?

A Yes, they were in regards to the Yell owstone
Conmpact .

Q So, M. Tweeten testified a nonent ago. Were
you able to see his testinony?

A Yes.

Q And he tal ked quite a bit -- and we won't go
into all the details, but he talked a bit about the
negoti ati on process for the Northern Cheyenne Conpact.
Were you a nenber of that negotiating teamfor the
tribe?

A Again, for clarification, of course, as a
tribal enployee at that tinme, | was appointed by the
Nort hern Cheyenne Tribal Council on the Northern
Cheyenne Tribe Water Rights Negotiation Conmttee. And

| was invited to a |ot of these neetings as a
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committee, both through the negotiation and after the
ratification of our public law 102 -- ratification by
Congress, public |aw 102374. W also were still

| npl enenting the conpact provisions. And that's what |
just nmentioned earlier.

Q And M. Tweeten described it as a | ong
process goi ng back and forth between the entities.
Wul d you agree with that testinony?

A. That's correct. The process was well over a
decade of negotiations and inplenenting the conpact.

Q And M. Tweeten testified as to the water
right that the tribe received in the conpact as a
result of that. And he testified about a direct flow
right of 12,500 acre-feet. Do you agree with that?
Was that your understandi ng?

A Yes. Again, that was to satisfy the tribe's
reserved water right within a conpact and, of course,
ratified by Congress.

Q And then he also testified that there was a
storage right in the reservoir of 20,000 acre-feet. Do
you agree with that?

A Yes, that's correct.

Q And he testified that the storage right, he
felt, was inportant to the tribe. And | just want to

ask you that question: Was the storage right inportant
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to the tribe as part of your negotiation process?

A As part of the negotiations, the tribe
subordinated their -- the 1881 date to the -- pursuant
to the Mles City Decree and also to protect the Ml es
City Decree water users and senior water rights users
and to negotiate the additional storage water and
expansi on of storage water in the Tongue River
Reservoir, which is equivalent to up to 20,000
acre-feet of reserved water right.

Q When you say the tribe agreed to subordinate
the 1881 right, are you referring to subordinating the
direct flowright that the tribe had?

A It's -- that, again, it was -- yes, pursuant
to Mles City Decree in the conpact.

Q (kay. And so |I'm |l ooking; you may have sone
docunents there in front of you, M. Witeman. And |I'm
going to just refer you briefly to Montana Exhibit 527.

At the bottom of page 3, we're discussing the
tribe's water rights. Before we talk about the direct
flow, | wonder if we could ook at No. 1 where it says
"existing nonagricultural uses.” And if you could |ook
at that first sentence and explain what the tribe
wanted to get out of that particular sentence where
it's protecting existing uses.

A Those particul ar uses were exenpt -- or
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grandf athered in, not exenpt -- but grandfathered in
fromthe water rights. And nonagriculture use is

ei ther including sone of the alluvial aquifers use and
al so the nonalluvial. It doesn't specifically nention
that, but that's what | recall.

Q Okay. And then going to the top of the next
page.

A. Ckay.

Q The -- top of page 4, please.

A Ckay. "The water rights of the Northern
Cheyenne Tribe are as follows: Existing
nonagri cul tural uses and al so where the Tongue Ri ver on
A 2" -- excuse nme, |'msorry. "The tribe's direct flow
water right in the Tongue River and its tributaries may
not be used in a manner that adversely affects the
Mles City Decree water rights.”

Q So is that what you referred to when you said
that the tribe agreed to subordinate its direct flow
right to the Mles City Decreed rights?

A That's correct.

Q And, again, you did that in exchange for the
storage right in the reservoir?

A. That's right.

Q Okay. Now, M. Tweeten testified that he

understood that the priority date for that reservoir
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right was 1937; is that your understandi ng?
A Yes, that's ny understandi ng.
Q Since we're on Exhibit 527, | think I'll just
cover a couple of things briefly before we nove on.
On page 4, which is the page we're on, under
kind of the mddle of the page there, there's a heading

that says "c: Shortages." Do you see that?

Can you tell us, what was your understandi ng
of whether the tribe has experienced shortages in its
reservoir and direct flow rights under this conpact?

A kay. My understanding fromthe -- "1
start with the direct flowis the Mntana Departnment --
or referred to its acronym DNRC, were our technical,
basi cally hydrol ogi c data, provided hydrologic data to
determ ne when the direct flow right users that's
i ncluded in the Northern Cheyenne Tribe was -- during
the water shortage years, there was sone linmtations on
the direct flowright. |[I'lIl give an exanple where
maybe sonetine in July woul d be an exanpl e where the
direct flow right was ceased. And then also the
contract water in the Tongue River Reservoir, that's
I ncl uded in Northern Cheyenne's -- the hydrol ogi c data
provi ded the storage waters of what was avail able for
t he Northern Cheyenne Tribe. And pursuant to our

conpact, we did agree to share shortages with, in this
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case, the contract users.

Q So when woul d that shortage situation for
your reservoir rights kick in? 1Is that only years when
the reservoir doesn't fill all the way?

A That's correct, yes.

Q Do you renenber any years when that has
happened?

A In the 2000s.

Q kay. We'll come back to that. And then |
think we'll just cover one nore thing on this docunent
before we nove on. That's at the bottom of page 8.

Now, is it your understandi ng under the
conpact that the tribe can allow the use of its water
rights off of the reservation?

A Yes.

Q How does that work?

A W woul d provide notifications to the State
of Montana, that specific agency was Mntana DNRC,
180-day notice. And we did experience sone
notification issues that, where after that, we notified
the Montana DNRC of -- to neet that criteria, 180-day
noti ce peri od.

Q "' m 1l ooking at the bottom of page 8 of this
conpact docunent, 527. |Is that what you're referring

to the 180 days' advanced witten notice?
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A Yes.

Q And then is there a restriction on where that
wat er can be used off the reservation?

A There is sone restrictions to -- nunber one
just primarily 180-day notice. And also their -- nost
of it was the Tongue Water Associ ation nenbers applied
for the tribe's water right. And this was not the
direct flow, but the contract or the 20,000 acre-feet
of storage water that was avail abl e.

Q ' m | ooking at the bottom of page 8 there.
Under 4ai, it says "Wthin the Tongue River Basin." |Is
It your understanding that that water has to be used
wi thin the Tongue Ri ver Basin?

A Yes.

Q And | think since you discussed it briefly,
we' Il ook at Exhibit 528, Mntana 528, which | believe
you have there.

MR. SWANSON: And | believe this was al ready
adm tted, Your Honor, through M. Tweeten.

SPECI AL MASTER: That's correct.
BY MR SWANSON:

Q And the only thing I want to ask you about
this, M. Witeman, is did you or any tribal nmenbers
have any role in asking for this to be ratified by

Congr ess?
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A This particular act is, as | nmentioned, or as
Christian nentioned earlier, is -- to add to this is
that Montana -- what led up to this was the Mntana --
excuse nme. The Northern Cheyenne Tribe |egislation had
approved of this conpact. The next step was to the
Montana | egislation that also put -- including the
Congress here, which was public law -- was ratified by
Congress by public [ aw 102374.

Q kay. And if we go to page 3 of this
docunent, the Bates nunber on the bottomis MI-15148.
There's a Section 5 near the top that says "Use and
transfer of the tribal water right." And | wondered if
you could |l ook at the sub-A "Adm nistration and
Enf orcenent” sentence and read that for us, please?

A From nmenory here, that provision provides
where United States regulates the tribe water right
until the tribe had their tribal water code approved by
the Secretary of the Interior.

Q So until the tribe had adopted its own Water
Court, the Secretary of the Interior adm nistered your
water; is that right?

A That's correct, yes.

Q Did that |lead the tribe to adopt the water
code?

A. Yes.
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Q And if we could go ahead and turn to that
docunent now. That document should also be there in

front of you. Montana Exhibit 365. Could you identify

that for us when you get to it? | know you're still
| ooki ng.
A | was primarily the author of this particular

wat er code, and including our tribal water rights
attorneys that devel oped this water code.
Q And has the tribe -- has the Northern
Cheyenne Tri be adopted this code?
A Yes.
MR. SWANSON:  Your Honor, | would nove
adm ssion of Exhibit Mntana 365.
SPECI AL MASTER:  Any obj ection?
MR. KUHLMANN: No obj ecti on.
SPECI AL MASTER: Ckay. Exhibit M65 is

admtted.
(Exhibit M365 admtted.)
MR. SWANSON: |I'mnot sure if | heard that
nunber right. | think |I said 365. But it may have
sl urred.

SPECI AL MASTER: That's what you said, and I
think that's what | said.

MR. SWANSON: Ckay. | wasn't sure if | heard
MB65.
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SPECI AL MASTER: It is M365, just to be
cl ear.
BY MR, SWANSON:
Q So, M. Witeman, w thout going into great

detail here, can you just explain how a tribal nenber

on the reservation can use water by -- through this
code?

A Pursuant to this code here, the tribe
would -- | want to say have tribal nenbers apply for a

wat er right through this process, the application
process. But this also included Tongue Ri ver Reservoir
Wat er Users' Association nmenbers to also apply for

| easi ng water fromthe Northern Cheyenne Tri be.

Q And those woul d be | eases off the
reservation; is that correct?

A Yes.

Q So before we get to that, in ternms of
on-reservation use, a tribal nenber can apply through
this code to use water on the reservation?

A Yes.

Q And what do you -- do you give thema permt
or a water rights certificate of sone kind?

A. First stepis to let the tribe nenber woul d
apply for a permt with required docunentation. Then

the tribe, in this case the Tribal Water Resources
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adm ni strator, would issue a permt to the individual.

Q Do you know -- and | know you' ve been away
fromthis for several years. But do you know of any
tribal nmenbers that are using water on the reservation
ri ght now?

A Yes.

Q Can you tell us who they are?

A The ones | recall is -- on surface water is

Cinton Snmall and Ann Messer, Me-s-s-e-r.

Q Do you know what they use the water for?
A Primarily use it for agriculture purposes.
Q Do you nean |ivestock?

A Ckay. That's -- the ones | nentioned were

for irrigation purposes. Annie Messer uses a canal
referred to as the Birney Canal. And they divert it to
a single pivot irrigation system And dinton Small
uses water for a spreader di ke that punps the water
from Tongue Ri ver out.

But al so during nonirrigation season, as |
mentioned, is that they use the water for fishery
pur poses, but also livestock. | recall when the --
when | first started working in '76, nore of a
historical, that tribal nenbers use their -- | would
say, use their lands or |eased |land as a wi nter feeding

area along the Tongue River. So their livestock were
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actually utilizing the water out of Tongue River.
Q And do you know where that is along the
river? There is a map here if you want to point to it.

But just kind of a general area where that is.

A The general area that | recall seeing was --
again, from'96 -- '76 back when | was hydrol ogi st
technician, | was north of Ashland, about three, four

mles north of Ashland, and south of Ashland woul d have
been the nmouth of Logging Creek as a tributary to
Tongue River. And there was a -- oh, also, in addition
tothat, a little further south of Ashland was anot her
famly that had |livestock wi nter feeding grounds

adj acent to Tongue R ver.

Q So these livestock were watering out of
Tongue River during the winter?

A That's correct.

Q And do you know how many |ivestock we were,
in total, tal king about?

A As -- when | was out in the field collecting
groundwat er data or surface water data, |'d say between
500 to a thousand livestock, primarily cattle.

Q Were there any horses?

A There were sone horses, yes.

Q Do you recall how nany?
A

| don't recall how many. But there were sone
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horses that were utilizing the Tongue River.

Q Were there --

A For dri nki ng.

Q Were there any sheep?

A No sheep, no.

Q Any ot her ani mal s?

A The only two that | recall is cattle and
horses. Livestock.

Q Does anybody in the tribe have domestic bison
her d?

A No, | don't recall that.

Q Ckay. But you -- in the past, had there been
a bison herd?

A Excuse ne. The |ast question you asked is
tribal nmenbers did use both during irrigation -- even
before irrigation season, they did fish out of Tongue
River. That was one of the npbst inportant issues to

our tribal nenbers.

Q Was that winter fishing or sumrer?

A Both. Both during winter season and al so
nonirrigation -- including irrigation season too.

Q Did you consider the |Iivestock watering and

the fishing, did you consider themrights that were
prot ect ed under the conpact?

A. Yes.
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Q Was that -- were they under that existing
stock water and donestic use clause?

A Yes.

Q | think we'll talk alittle bit nore -- well,
|l et me go back to the irrigation. W talked briefly --
you di scussed Ms. Messer and M. Small. And you
mentioned irrigation. Do you know, |ike, how long in
the summer they irrigate, when they begin and when they
end?

A | -- primarily during irrigation season, that
they used it both when there was water direct fl ow
right as well as the tribe's storage water.

Q So -- go ahead.

A |"'msorry. That's during normal and during
when we had to experience sone water shortages.

Q Are they using the tribe's conpact water
right for their practices?

A Yes.

Q Do you know if they are using the direct flow
or the storage or perhaps both?

A Bot h.

Q Did you know how nuch acreage they are
irrigating?

A | -- it would be M. Allen O ubfoot, the

WAt er Resources administrator, actually has the
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information. | was not the appropriate staff person

t hat recorded that.

Q Do they irrigate and rai se hay every year?
A Yes.
Q And then you nentioned surface water. \Wen |

asked earlier about a permt, you specifically said
surface water referring to Ms. Messer and M. Small.
So are there any -- is there anybody that's using
groundwat er through a permt as well?

A Just fromny -- | want to say ny tour along
the Tongue River, | did observe where tribal nenbers
use subirrigation water that just relied on the
al luvi al groundwater, again for agriculture purposes.

Q And are they required to get a permt for
t hat ?

A No.

Q Are they -- are the tribal nmenbers required
to get a permit for the stock water use that you

menti oned earlier?

A Yes, after the code was i npl enented.

Q Afterwards? Ckay.

A Yes.

Q But would they -- was there any exenption if

they could provide it was historic existing stock water

use?
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A There was sone historical use of stock water.
Q So | wonder if we could turn to the reservoir
I ssue. | know you've nentioned that you were at

mul ti ple neetings dealing with the Tongue R ver Water
Users' Association. | asked you at the beginning if
you agreed wwth M. Tweeten that the reservoir was
expanded in part to support the tribe's storage right.
Are you aware of a Reservoir Advisory

Committee that's in the conpact?

A Yes.

Q And can you just tell us what the tribe's
I nvol venent is on that Reservoir Advisory Commttee?

A The tribe's role was an official conmttee
menber. And al so through that process, we were
informed in this case by Montana DNRC about the water
availability in Tongue R ver.

Q Did -- what do you nean by that? 1Is that an
ongoi ng conversati on?

A That's the annual -- an annual operating plan
that we relied on.

Q | wonder if you could | ook at Montana
Exhi bit 316. And we're just going to briefly |Iook at
this. It may not be in your list of exhibits 'cause I
don't intend to spend rmuch tinme on it.

SPECI AL MASTER: Thi s has been i ntroduced?
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MR. SWANSON: Yes, it has. |It's the
Qperating Plan for the Tongue River Reservoir, Your
Honor .

THE WTNESS: Are you referring to the
operating pl an?
BY MR SWANSON:

Q Yes, Montana Exhibit 316.

MR. SWANSON:  Your Honor, may | approach and
hand a copy to the w tness?

SPECI AL MASTER:  Yes, you nay.

THE WTNESS: Thank you.
BY MR SWANSON:

Q If you |l ook at the | ast page of that
docunent .
A kay.
Q There's a group of signatures there. Can you

identify any tribal nenbers there?

A Yes. It's the third one down is Ceri Snall
was the president at that tine for Northern Cheyenne
Tribe. And she signed off on 5/2/02.

Q And are there still -- is there still a
tribal nmenber that's on this commttee?

A Yes.

Q Did this tribal nenber or any other tri bal

officials, perhaps yourself, have any role in
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devel oping this operating plan?

A The -- at that tinme, | recall was den
McDonal d, Calvin WIlson was a tribal nmenber, which was
al so our tribal attorney that was -- played an active
role in developing the plan. And United States,
because of the trust assets involved, was John Wite,
he's the agency superintendent that al so was invol ved
wi th devel opnent of the plan, the Tongue River
Reservoir Advisory Commttee plan, the bylaws and
policies. But in addition to that, nyself -- | and a
college intern with a juris doctorate reviewed and nade
comments on this particular plan, including our tribal
attorney, Jeanne Wiiteing. And | specifically
requested for United States to al so provide review and
coments on this plan.

Q And did you ultimtely support or reconmend
support of this operating plan?

A Yes.

Q If you could | ook at page 5 of this docunent,
the paragraph that's nunbered 11.

SPECI AL MASTER: Sorry. This is page 5 or 67

MR. SWANSON: | believe it's Montana 15109 at
the bottom | can't tell if that says A5 or A6.

SPECI AL MASTER: A6, | think. Yep. There

doesn't appear to be an Al.
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MR. SWANSON: Ckay. It does say A6.
BY MR SWANSON:

Q Looki ng at paragraph 11, M. Witeman, did
you review and agree with these winter flow nunbers
com ng through the reservoir?

A Yes.

Q And can you tell us why you supported those
flow | evel s?

A. Primarily, what we were concerned about was
ice jam-- well, first of all, during this tinme, the --
at wwnter flow nonth, our concern was that the tribe
used water during nonirrigation season wth |ivestock
pur poses, fishery. And in addition to that, as it's
quoted in here in the operating plan, the operating
plan is preventing ice jans which creates flooding.
And one of the areas that was always a big concern was
St. Labre property. That is a facility that provides
an educational facility, a private educati onal

facility. And that's St. Labre.

Q Have you ever seen ice jam problens around
St. Labre?
A Yes, | recall. Not the specific year, but I

do recall there was sone ice jans that created fl oodi ng
and St. Labre was affected by that.
Q Was that before or after the conpact?
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A Bef ore the conpact.

Q And could you tell us how the ice jans
created the flooding, if you recall?

A It was not actually involved with the
actual -- this, to ne, would be the -- that regulating
the outflow of the Tongue River Reservoir at that tine
wasn't really seriously taken a | ook at until that
actual |y happened. And when ice jans had happened
around St. Labre property, that's why that particul ar
provision is included in there, to address preventing

ice janms during nonirrigation season.

Q So how do you understand that the winter flow
| evel s, | guess, mitigate the ice jam problenf
A Well, really it's a hydrologic flow on Tongue

Ri ver that needs to be managed in order to prevent ice
jams. And if it wasn't managed, then it does create
ice jans and also, as | nmentioned earlier, creates
damages to property.

Q Thank you. So turning to sunmer. W' ve
talked a | ot about winter. Let's talk about sunmer
wat er | evels on the Tongue River Reservoir and -- in
the river and on the reservoir, | should say. You
testified earlier that you understand that if the
reservoir doesn't fill all the way, that the tribe's

rights can actually, | guess, be shorted?
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A Yes. Again, pursuant to the conpact that we
agreed to share shortages in the reservoir.

Q And do you renenber any years when, | guess,

t hey becane a probl em when the shortages reduced the
anount of water that was available to the tribe and the
wat er users?

A Yes. It was in the 2000s.

Q And do you recall if anybody tried to | ease
or did successfully | ease water fromthe tribe in those
year s?

A Yes. There was victins fromthe Tongue River
Water Users' Association -- again, |let me back up.

That first we were notified either through the Tongue
Ri ver Advisory Commttee or the Tongue River Water
Users' Association that the Northern Cheyenne Tri be was
i nformed that there was a water shortage in the
reservoir. And we were both with the contract water
and storage water 20,000, what was available to the
Nort hern Cheyenne Tribe and the individuals that nostly
uses -- Water Users' Association nenbers, requested to
| ease water for irrigation purposes. And there's

where -- there were starting and ending dates for this
irrigation, generally around two weeks, that they both
upstream-- this is off the reservation, that requested

to | ease water fromthe tribe. And the tribe, again,
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t hat was under Water Resources, issued permts to Water
Users' Associ ation, which are generally upstream and
downstream for the irrigation -- that | ease water
during irrigation, water shortages years.

Q |"mgoing to ask you to | ook at a docunent
that's Montana Exhibit 344. And this is a very --
fairly long docunent. |'mjust going to | ook at two
pages that are in the mddle of that begi nning on page
Mro9161. There are a total of pages begi nning at
01961. Have you been able to find that page,

M. Witeman?

SPECI AL MASTER: What is that?

MR. SWANSON: The specific page isn't on the
screen. | think it will pop up in a second. And this
has al ready been adm tted.

BY MR SWANSON:

Q | just want to ask you: Do you understand
what the purpose of this docunent is? And can you
begin by identifying who wote it?

A Pursuant to the conpact, the tribe is -- one
of the requirenents of the tribe is to provide 180-day
notice to the Montana DNRC offi ce.

Q And who wote that docunent?

A. This particul ar docunent was issued by our

tribal water attorney, Jeanne Whiteing. And there's
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al so additional information that -- where M. Allen
Cl ubf oot was the Water Resources adm nistrator.
Q Let's | ook at that docunment next. That
docunent shoul d be Wom ng Exhibit 73.
SPECI AL MASTER: Has this been introduced
I nto evidence yet?
MR. SWANSON: This one has not, Your Honor.
SPECI AL MASTER:  Ckay.
BY MR, SWANSON:
Q So, M. Witeman, can you identify this
docunent, please?
A This particular docunent is, again, a notice
of off-reservation use to the Montana DNRC of fi ce.
Q s that the Northern Cheyenne Tri be
| etterhead at the top?
A Yes.
Q And turning to the next page, can you tell us
who wote that docunent?
A Okay. This particular docunent is signed by
M. Allen d ubfoot.
Q This is in 2004. Wat was your position in
20047
A | was director for the Natural Resource
Depart nent .
Q Were you M. Clubfoot's supervisor at this
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time?

A Yes.

Q Did you supervise himin witing this
particular letter of notice to DNRC?

A Yes.

MR. SWANSON:  Your Honor, | nove adm ssion of
Exhi bit Wom ng 73.

SPECI AL MASTER: Any obj ection?

MR. KUHLMANN: No obj ection.

SPECI AL MASTER: Ckay. Exhibit W3 is
admtted into evidence.

(Exhibit W73 admtted.)

BY MR SWANSON:

Q And just want to -- if you could just tell us
briefly what this docunent is going to do? W'Il end
up | ooking at a couple nore simlar docunments, and then
at the end, we'll talk a little bit nore about them
But this particular docunent, can you just tell us what
the tribe was trying to acconplish here?

A The particul ar docunent, again, it's a notice
to the Montana DNRC office that we are in the process
of leasing water to Tongue River Water Users'

Associ ation nmenbers for off-reservation use and
primarily for irrigation agriculture use.

Q And then if you could | ook at docunent
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Mont ana 387. That shoul d be a one-page docunent. You
there? Can you identify this, please?

A Yes. Again, this is a notification by the
Nort hern Cheyenne Tribe that provides a |ist of the
I ndividuals that are | easing storage water, tribe
st orage water.

Q I'"'m]looking at the line across the top that
| ooks i ke a fax machine receipt. Can you tell us what
PM Environnmental Protection refers to?

A Again, this is where we utilize the -- when |
was director for Northern Cheyenne Tribe for Natural
Resources and | provided oversight, what |'magetting to
I's providing oversight for the Environnental
Departnental Natural Resources and Fish and Wldlife.
And we use the Tribal Environnmental Protection
Departnment's fax.

Q This was sent on your business fax machi ne?

A That's correct.

MR. SWANSON:  Your Honor, | nove adm ssion of
Exhi bit M387.

SPECI AL MASTER:  Any obj ecti on?

MR. KUHLMANN: No obj ecti on.

SPECI AL MASTER: Ckay. Exhibit M387 is
admtted into evidence.

(Exhibit M387 admtted.)
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BY MR, SWANSON:

Q M. VWhitenman, |ooking at these nanmes here,
can you tell us, are any of these -- are any of these
nanes, are these off-reservati on water users?

A Yes.

Q Can you tell us which ones are?

A One woul d be Ann Messer, which is a tri bal
menber. And Cinton Small is also a tribal nenber that

was usi ng water on the Northern Cheyenne reservation.

Q So those two were using on reservation?
A That's correct.
Q That's why there's no anounts or paynents

listed next to their nanmes?

A Yes. They -- they didn't quantify their
water. But there was no issue about the anount of
guantified water they were using.

Q So the rest of the nanes on this list, are
t hese off-reservati on water users?

A Yes, that's correct.

Q And then we have one final docunent rel ated
to this, and that's Exhibit Mntana 350.

MR. SWANSON:  And this particul ar docunent,
Your Honor, is another where there's nultiple different
docunents put together as one exhibit. Wat | would

like to do is just pull two pages out of this
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collection and admt themas 350A. The two pages in
particul ar are Mro9281 and Mro9282.
BY MR SWANSON:

Q

A.

Q
us?

A.

M. VWhiteman, do you have those pages?
Yes.

Can you identify those -- that docunent for

First page is just agenda for the Tongue

Ri ver Reservoir Advisory Committee neetings.

Q

nment i oned,

And then can you refer to the page that |

the Mro9281? 1It's actually the 14th page

t hat packet. So you may have to flip through that.

apol ogi ze.
A

Q
A
Q

Ckay.

Can you identify this docunent?

Yes. \What nunber was it, again?

The bottom shoul d say Mrog281l.

SPECI AL MASTER: You want to approach the

W tness and --

MR. SWANSON:  Yes. May |, please?
SPECI AL MASTER: -- and help him
THE WTNESS: GOkay. | found it. Ckay.

BY MR SWANSON:

Q
A

Sorry about that.
Ckay.

in
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Q So can you go ahead and identify this
docunent, please.

A kay. This particular docunent, again, is a
notice to the Montana DNRC of off-reservation use on
Tongue River Basin.

Q Is that the Northern Cheyenne Tribe's
| etterhead at the top?

A Yes.

Q And who is the author of this docunent?

A Wul d be Al en C ubfoot, Water Resources
adm ni strator.

Q You testified a nonent ago that you were his
supervisor in 2004. |Is that still the case regarding
this letter?

A Yes, that's correct.

MR. SWANSON:  Your Honor, | nove adm ssion of
Exhi bit Montana 250A [sic] and, again, that woul d be
pages Mrog9281 and 09282.

SPECI AL MASTER:  Any obj ecti on?

MR. KUHLMANN: No obj ecti on.

SPECI AL MASTER: Ckay. Then Mntana
Exhi bit 350A is admtted into evidence.

MR. SWANSON: Wth or wthout the dash.

(Exhi bit M50A admitted.)
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BY MR, SWANSON:

Q M. Whitenan, | wonder if you could just read
the first sentence of the second paragraph on page 1.

A "This notice is provided in anticipation that
drought conditions may exi st during the 2005 irrigation
season. "

Q So this letter is witten in Cctober 2004.

But is it safe to say this is the tribe |ooking forward
to possibly needing to | ease water in 20057

A Yes.

Q And do you know whether the tribe did | ease
water off reservation in --

A | don't recall.

Q Wiy did you understand that water users off
the reservation were asking to | ease water fromthe
tribe?

A Primarily water shortage in Tongue River
Basi n.

Q Is it safe to say they had run out of their
st orage shares?

A Yes, both the direct flow right and al so the
contract water.

Q So once the | ease had been agreed upon, who
was responsi ble for releasing that water fromthe

reservoir? Was that the tri be?
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A No. The Tongue River Water Users'
Associ ati on and Tongue Ri ver dam keeper.

Q Did the Water Users' Association notify you
how much wat er had been used?

A Yes. Again, they were what -- the sinple
process was that the Northern Cheyenne Tribe, in this
case M. Allen Cubfoot, issued a permit. The Tongue
Ri ver Water Users' Association was notified of the
amount of water that needed to be rel eased for that
particul ar individual.

Q So do you consider it inportant that each
year the tribe receives its full share of stored water

in the reservoir?

A Yes.

Q And do you expect DNRC to fill the reservoir
and use its best efforts to fill the reservoir every
year ?

A Yes.

Q In addition to the 20,000 acre-feet we tal ked
about, does the tribe still have its contract right for

additional stored water?

A. Yes.
Q Is that the 7500 acre-feet?
A. That's correct.

MR. SWANSON:  Your Honor, could | have a
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noment with my co-counsel ?

SPECI AL MASTER:  You certainly may.

MR. SWANSON:  Your Honor, | have no further
guestions. | just may have a need to do redirect after
yoursel f and M. Kaste.

SPECI AL MASTER: Ckay. So who's doing the --

MR. KASTE: |'msorry. M. Kuhl mann.

SPECI AL MASTER: So, M. Kuhl mann.

Actual ly, while you' re getting ready, | can
ask one or two just quick clarifying questions.

EXAM NATI ON
BY SPECI AL MASTER:
Q So on Exhibit 226, which was the |ist of

wat er | ease applicants.

A That's correct. It's --

Q Do you have that in front of you?

A kay. Ckay.

Q So in this particular year, 2004 -- first of
all, is this with respect to the 2004 water year?

A Yes.

Q And so are -- these are applicants for a

| ease of the tribe's storage water rights?

A. That's correct.
Q Ckay. And you had nentioned earlier water
used by Ms. Messer and M. Small. D d they use their
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wat er fromthe storage water?

A The tribe's water. Excuse ne, let nme just --
first they used their direct flowright. Then we were
notified by the Montana DNRC of water shortage that the
direct flow-- all in Tongue River Basin were notified
that the direct flow right was not available. Then we
relied on the contract water. That included Tongue
Ri ver Water Users' Association and then also the
tribe's storage water and contract water, 7500 and the
20,000. And there were really no issues with our
tri bal nmenbers about the anmount of water they used.

Q (kay. And so, again, just to clarify. So in
t he years when you -- during the 2000s before you
actually left your position in 2006, the tribal nenbers
were taking water -- would initially take water from
their direct rights?

A That's correct.

Q And then after that, would you draw fromthe
storage rights that you had through the Tongue River
Water Users' Association?

A Just would be -- well, there's two areas:
the contract water and the 20,000 of reserved storage
wat er .

Q Right. And did you take themin any

particul ar order?
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A Mainly by -- with the individuals that were
on this list, it was different dates that they
approached the tribe -- submtted their application.
And we issued a permit to them So they were not

I ssued all at the sane tinme. They were different dates

on there.
Q | guess ny question, and feel free to tell ne
If you don't recall, but when tribal nenbers woul d need

to go to storage water versus direct flow waters --
first of all, do | understand that the tribe basically
has two rights on the reservoir? One is their contract
right, and then the second is the federal reserved
wat er right?

A kay. The individuals, these particular
I ndi viduals did not have a contract storage wth the
tribe's water right and storage water right.

Q Ckay. So would they use --

A The tribe's storage water.

Q kay. And so the tribe would provide water
to these two users?

A That's correct.

Q kay. And if you asked for sone water from
the reservoir for these users --

A. There really wasn't an issue, but they were

utilizing it when it was released. But we -- | nean, |
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was not involved with the notification process. But
M. Allen dubfoot is the one that notified the Tongue
Ri ver Water Users on this list here that they were
usi ng storage water.

Q (kay. But do you know, again, are there two
different types of storage rights that the tri be had?
The contract under the Water Users' Association, and
t he second were reserved rights?

A Yes.

Q And so to the degree that the tribe -- first
of all, did the tribe pull in any of these years for
Its own water use any of its storage rights?

A You nean, regarding the two tribal nenbers
when they used it?

Q (kay. Let's go back to the first. | should
probably understand this to make sure. So, again,
the -- so first of all, do you know whet her or not
during the 2000s, whether the tribe asked for any of
its storage water, either contract water or reserved
st orage water?

A | don't recall that specifically.

Q kay. Thanks.

SPECI AL MASTER: Sorry. M. Kuhl mann.
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CROSS- EXAM NATI ON
BY MR KUHLMANN:

Q | just have a couple questions for you,

M. Witeman. Looking at Exhibit M85, which was the
table that you were just speaking with the Speci al
Mast er about, there are -- don't appear to be any
measurenments next to Ms. Messer or M. Small's nane;
correct?

A Yes.

Q Do you know if Ms. Messer or M. Small's use
of the tribe's water is neasured each year?

A | don't recall if it was measured. It was
M. Allen O ubfoot was the Water Resources
adm nistrator at the tine.

Q And tal ki ng about the | easing of water to the
Tongue River Water Users' nenbers for off-reservation
use, do you know how nmuch was charged to those nenbers?

A | recall it was either 7 or $9 per acre-foot.

MR. KUHLMANN: | don't believe | have any
ot her questi ons.

THE W TNESS: Thank you.

SPECI AL MASTER: Thank you.

M. Swanson?
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REDI RECT EXAM NATI ON
BY MR SWANSON:

Q M. VWhiteman, | think we just wanted to
clarify some nunbers here.

MR. SWANSON:  Your Honor, when we | ooked at
Mont ana 387, which is this chart we've been | ooking at,
you referred to it as Exhibit 226 at one point. So |
just wanted the record to be clear on that. That 226
is actually the exhibit nunber it had when it was used
I n a deposition.

SPECI AL MASTER: Thank you.

MR. SWANSON: So Deposition Exhibit 226 but
Trial Exhibit Mntana 387.
BY MR SWANSON:

Q And, M. Witeman, | wonder if you could | ook
at the very top of that table, Northern Cheyenne Wter
and then in parentheses it says (20,000 acre-feet),
| ease applicants. Do you know if that indicates
whet her these water users were using water that was
fromthe contract water right of 20,000 acre-feet --
|"'msorry. | msspoke. And the conpact water right of
20, 000 acre-feet?

A Yes. It was fromthe 20,000 acre-feet of the
conpact.

Q And when we tal ked about Ms. Messer and
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M. Small and the anount of water that they were using,
did you recall if -- | guess, how big are their
operations? You tal ked about that they have |ivestock
and that they irrigate. Do they irrigate around
100 acres or 500 acres? Do you know?

A Maybe Messer's was, say, hundred acres or
| ess.

Q And M. Snall ?

A M. Small is less than a hundred acres.
Q So did you have any concern that they were
going -- that their use was goi ng beyond the tribe's

total direct flow and storage water rights of 32,000
acre-feet?

A There was no issue wwth M. Small or
Ms. Messer.

MR. SWANSON. Thank you, Your Honor. No
further questions.
FURTHER EXAM NATI ON
BY SPECI AL MASTER:

Q | hate to wade into this. But |let ne just
ask quickly. Because, again, | just want to clarify on
this. So the Northern Cheyenne Tribe, in addition to
Its 20,000 acre-feet of storage rights under the
conpact, also holds contract rights through the Tongue

R ver Water Users' Association; is that correct?
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A That's correct.

Q And earlier there was an exhibit that shows
the Departnment of the Interior Indian services with
rights to 7500 acre-feet of water. |[|s that the
gquantity of water that the tribe has through its
contract right?

A Yes.

Q Ckay. And do you know what the tribe uses
t hat 7500 for?

A Primarily irrigation purposes. But also
maybe just add a little nore information is that the
contract -- well, when there's a water shortage,
usual ly rel eased water either 7500 acre-feet, or in
this case 20,000 acre-feet.

Q Ckay. Thank you.

MR. SWANSON: Thank you, Your Honor.
SPECI AL MASTER: So thank you very much.
Very nmuch appreciate your testinony, M. Witeman.
M. Draper.
MR. DRAPER  Your Honor, | believe we're
ready to call our next wtness.
SPECI AL MASTER: Ckay. You may proceed.
MR. DRAPER We will now call M chael
Wi taker to the stand. Exam nation by M. Wchsler.

(M chael Whitaker sworn.)

Bray Reporting - (406) 670-9533



© 00 N o O b~ w NP

N DN DN N DD P P P PPk
g b~ W N B O © 00 N OO OB~ w N +» O

Page 1670

Direct Exami nation by M. Wchsler
M CHAEL WHI TAKER - Cctober 28, 2013

THE CLERK: Have a seat, please. State your
name and spell it.
THE WTNESS: M nane is Mchael B. Witaker.
M chael Bradley Witaker. Mi-c-h-a-e-1. Bradley,
B-r-a-d-1-e-y. Witaker, Wh-i-t-a-k-e-r.
SPECI AL MASTER: And can we just go off the
record for one second?
(D scussion held off the
record.)
(Recess taken 11:40 to 11:45
a.m, Cctober 28, 2013)
SPECI AL MASTER: Let's go back on the record.
So, M. Wechsler.
MR. VWECHSLER: Thank you, Your Honor. And

M. Whitaker will begin the conversation of regul ation
that occurs in Woning and Montana. | believe that it
wi Il show that Wom ng was using post-1950 water during

the years at issue.
M CHAEL VH TAKER,
having been first duly sworn, testified as foll ows:
DI RECT EXAM NATI ON
BY MR WECHSLER
Q Good norning, M. Witaker.
A. Good nor ni ng.

Q And | plan to ask you this norning really
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about five topics. 1'll ask you a little bit about
your background. 1'mgoing to ask you to describe the
hydr ographer reports a little bit to help famliarize
all of us here today. |I'mgoing to ask you generally
how regul ation in Wom ng works. |'mgoing to ask you
about sone regulation that specifically occurred in
Wom ng during the years that you were with the state
engineer's office. And finally I'"'mgoing to ask you a
little bit about reservoirs.

A Ckay.

Q So starting out with your background; by whom
are you currently enpl oyed?

A | retired fromthe State of Wom ng a nunber
of years ago. And ny wife is ny current boss.

Q | have two jobs. And ny wife is also the
boss of one of those jobs.

| understand that you're originally from

Kansas; is that right?

A That's correct. | grew up in northwest
Kansas, Atwood.

Q When did you nove to Wom ng?

A | started with the state engineer's office in
Cheyenne in 1973.

Q You received a BS in biology, | believe;

correct?
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A | did, fromFort Hays, Kansas State Coll ege
I n Hays, Kansas.

Q You just indicated that you began for the
state engineer's office in 1973. And | believe that
was originally in Cheyenne; right?

A That's correct.

Q Shortly thereafter, you noved up to Sheri dan,
Wom ng?

A. May of 1975, | noved to Sheridan as the
hydr ogr apher comm ssioner for the Powder River
dr ai nage.

Q At that tinme, your responsibilities were to

oversee the water rights in the Powder River drainage?

A That's correct.

Q And today, the Division Il, and that area of
Wonming is referred to as Division Il; is that right?

A Division Il, yes, enconpasses both Powder,

Tongue, Little Mssouri, Belle Fourche, and the
Cheyenne Ri ver drai nages.

Q Today, Division Il has a full-tine
hydr ogr apher conmm ssi oner; right?

A Today they have several full-tine
hydr ogr apher comm ssioners. Wen | first started back
in '75, we had one conm ssioner on the Powder River

drai nage -- one full-time hydrographer comm ssioner.
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That was nyself. W had anot her hydrographer
comm ssi oner on the Tongue River drainage. Then we had
several part-tinme, seasonal county paid enpl oyees

t hr oughout the divi sion.

Q And so it was a different arrangenent than it
I s today?
A Yes, it was.

Q When you were first the hydrographer
comm ssi oner, were those county enpl oyees who were
responsi ble for the actual distribution of water?

A They were for an appointed area. Usually
they were on one drai nage or maybe two drai nages. But
It was ny job to oversee them and assist them |If
there were any stream gauges or any reservoir water
that was released into those drainages, | was to nmake
sure they had the information they needed to distribute
t he water.

Q When did that change?

A That change occurred, | would say, sonetine
about 1990.

Q You were a hydrographer conmm ssioner unti

1987; do | have that right?

A. That's correct.
Q At that tinme, you becane the superintendent
of Division Il; correct?
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A Yes, | did.

Q And who was the superintendent before you, of
Division I1?

A. Paul Kawul ok, K-a-w u-I-o0-Kk.

Q In one of those great stacks of docunents, |
bel i eve you have Exhi bit M58.

A Ri ght on top.

Q | don't intend to ook at all of these
hydr ogr apher's annual reports, but | do want to get you
to confirmsonme things about them And | think we'll
only I ook at 458 and then the one from 2004 to get a
feel for the anatony of the docunent.

First | want to start with docunent M458.
Can you describe what this docunent is?

A It's the hydrographer's annual report for
1980, Water Division I1I.

Q That's the division where you worked; is that
right?

A That's correct.

Q And this is put out every year by D vision
I1; is that correct?

A That's correct.

Q And it shows the neasurenent and distribution
of water that was recorded by the hydrographer

comm SSi oners?
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A It does.

Q Can you turn with nme, please, to what is the
fourth page of the docunent? At the bottom you wll
have a little nunber WY110586. And at the top, it
I ndi cates "Recorded diversion and reservoir rel eases";
do you see that?

A Yes.

Q At the top, there's a list of nanes there.
And it indicates, | believe, M. Kawulok. D d I
pronounce that correctly?

A That's correct.

Q And that's who you just referred to as being
t he superintendent.

A | did.

Q Next is your nanme, M. \Whitaker, hydrographer
comm ssi oner; do you see that?

A Yes.

Q At sonme tinme you becane, is it called the
assi stant superint endent?

A No, | didn'"t. At that time, we did not have
t he assistant superintendent position. | went directly
fromthe hydrographer conm ssioner to superintendent in
' 87.

Q If you turn the page, and this time |I'm

| ooki ng at sonething that has the No. 110588. And it
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i ndicates in the center, "Annual report of recorded
di versions and reservoir releases in the Powder River
drai nage, 1980." Do you see that?

A Yes, | do.

Q At the bottom here, it indicates "Conpiled

by," and it indicates it was conpiled by you; correct?
A That's correct.

Q And then if you turn to page what has been
handwitten on the bottomwith the page 9 of this
docunent. And at the top, it indicates "1980 water
year summary."

A Yes.

Q And, again, this appears to be a sunmary
witten by you for the Powder River drainage?

A Yes, it is.

Q And then there's also a simlar report that's
given for the Tongue River drainage in this docunent;
right?

A There should be, yes. This may be only a --
no, it's in the back, yes.

Q And does this docunent | ook relatively
conplete to you? You probably don't renenber.

A. It does, as far as |'ve seen it, yes.

Q What year did they first start doing
hydr ogr apher reports in Wom ng?
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A In Water Division Il, we started, | believe,
about the tine | arrived there.

Q You arrived there roughly '78?

A " 75.

Q So this docunent here is 1980. So you think
there m ght be sone earlier ones other than or prior to
19807

A. Potentially. The docunents grew each year as
we got a little nore sophisticated and got nore
I nf or mati on.

Q For this case, we have only the years -- we
have records of the years starting in 1980. And so
begi nning in 1980, did you have simlar
responsibilities for creating the hydrographer's annual
reports for Division |17?

A Up to 1987, yes.

Q So between 1980 and 1987, you were
responsi bl e, generally, for conpiling the information
for the Powder River Basin and witing the summary; is
t hat accurate?

A That's accurate, yes.

Q And then one of the hydrographer
comm ssi oners was responsi ble for the Tongue; is that
right?

A. That's correct.
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Q Whi ch one of those -- |looking at the third
page of the docunent again, which one of these
hydr ogr apher comm ssioners was responsible for the
Tongue?

A The only ot her hydrographer that's listed on
t hat page, Richard diver.

Q In 1987, you becane the superintendent;
correct?
A Correct.

Q And at that time, did you have responsibility
for supervising and overseeing the creation of these

docunent s?

A I n general, yes.

Q Are those docunents kept at the state
engineer's office at Division Il in the Sheridan
| ocati on?

A I n bot h.

MR. VWECHSLER: Your Honor, at this point,
rat her than going through each one of the years, |
woul d nove the adm ssion of 458 through 480. M
recollection is that these were admtted for the
limted purpose of show ng what M. Book relied on in
his report. Those docunents cover all the years except
for 2001, 2002, 2004, and 2006, which are joint

exhi bits.
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SPECI AL MASTER M. Kaste?

MR. KASTE: | object to the adm ssion of
hydr ogr apher reports that don't relate to years in
I ssue. So '87, '88, '89, 2004, and 2006, | believe,
ought to be part of this litigation. Al of the
remai ni ng shoul d not.

SPECI AL MASTER. Ckay. So, sorry to
di sappoint you on this. But I'mgoing to admt all of
them recognizing that for nmany of the years, the
guestion of whether or not Womng is liable in those
years is not at issue. And, therefore, the only reason
why those particular reports would be rel evant woul d be
to the degree they shed any light on other years that
actually are at issue. And | trust no one will nake
any ot her argunents based on them

So do you need those recited again? O is it
cl ear enough on the record?

THE CLERK: So you're admtting 458 through
4807

SPECI AL MASTER: That's right. 458 through
480 with the, | guess, notation that for the years
where Wom ng's obligations under the conpact are no
| onger an issue, that those are admtted for the
pur pose of providing any light that they do on the

ot her years at issue.
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(Exhi bits M458 t hrough M480

admtted.)
BY VMR WECHSLER:
Q M. Whitaker, could you turn, please, to
Exhibit J61. And I'Il -- | know you have a | ot of
docunents there with you. | believe all the ones to

your left are now going to be docunents that we no
| onger refer to. And | hope all the other docunents
will be in the smaller stack.

So J61 shoul d be the 2004 hydrographers'
annual report.

A Yes, sir.

Q And using this docunent, | would like to just
tal k generally about the anatomy of one of these
docunents. So looking first at Exhibit J61 on the very
first page, we see the cover page; right?

A Yes.

Q And there's a map here. And up in the
ri ght-hand corner of the map -- and | understand this
to be a map of the state of Wonming. Do you understand
that the sane way?

A Yes, | do.

Q And up in the right-hand corner is shown
Division Il. And is that a fairly accurate depiction

of what you understand to be Division I1?
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A It is.

Q If you turn with nme, please, one page over,
and then on the page | abel ed W040702, we see a
description of the water districts. Do you see that?

A | do.

Q And here it indicates Water Division |1,
whi ch we've been tal king about. Can you highlight --
using this docunent, can you highlight the districts
within Water Division Il that are relevant to the
Tongue Ri ver Basin?

A Four, five, and el even.

Q When you were superintendent of Division I,
did you have particul ar water conm ssioners assigned to
t hose districts?

A We did, yes.

Q Starting in 1987, do you recall what water
comm ssioners were assigned to District 47

A John Gootz was working for us at that tine.
And his primary area was Districts 4 and 5.

Q And when did he conplete his work?

A He was there a couple years until he retired.
And then M. Bill Knapp took his place.

Q And that covers District 4 and 5; is that
right?

A Ri ght.
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Q How about District 117

A District 11 was picked up by Carm ne
LoGui di ce.

SPECI AL MASTER. M. Wechsler, can | just

I nterrupt you for one second? Wen you originally had
M. Wi taker go through his background, | don't
remenber you actually asking himwhen he left the
enpl oynent of the State of Womng. And it would be
useful for me, just as you go through various
guestions, to have a sense of whether he held any other
positions in Wom ng after he was superintendent and
when he finished with various responsibilities.
BY MR WECHSLER

Q M. \Whitaker, when did you retire fromthe

Wom ng State Engineer's Ofice?

A I n February 20009.
Q What position were you in at that tinme?
A Still superintendent of Water Division II.

Q You held that position from 1987 until 2009
when you retired?

A Correct.

Q Did you have any other positions?

A No, | did not.

Q But you did serve on what | understand to be

the Board of Control; is that right?
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A The State Board of Control is conprised of
the four division superintendents and the state
engi neer.

Q That was one of your responsibilities as
superintendent of Division II?

A Yes, it was.

SPECI AL MASTER: Ckay. Thank you.
BY MR WECHSLER:

Q You were tal king about M. LoCGuidice, is how
| understand his nane is pronounced. And |I'll have to
ask himat a break to see if |'ve got that right.

Do you know when he began as a water
comm ssi oner ?

A He began in 1988. | think we sent himto
snow survey school about the first day he got on the
job, and that was in January.

Q He repl aced you?

He did, in 2009, yes.
Are you famliar with M. Pat Boyd?
Yes, | am

And when did M. Boyd becone a conmm ssi oner?

> O > O >

| don't recall exactly. Pat, up to 2006, I
t hi nk Pat worked for us probably about eight to ten
years.

Q Looki ng back at Exhibit J61, we have a table
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of contents. And then I'd like to turn to the part of
t he hydrographer's report having to do with the Tongue
Ri ver Basi n.

It looks to ne like the Powder is first; is
t hat how you understand it?

A | believe so, yes.

Q And then as | see it, starting on page 89 is
where the Tongue River Basin information begins. Can
you | ook to that page, please?

A Yes.

Q On page 89, it shows a nmap of the Tongue
Ri ver drainage; right?

A The Tongue River drainage and the Little Horn
dr ai nage.

Q And the Little Horn is shown as District 6;
do | have that correct?

A That's correct.

Q The 4 and 5 shown on this map, the Tongue
Ri ver drainage, that's the Tongue Ri ver drainage, as it
says; right?

A Correct.

Q There's a nunber of nunbers there on the map.
And | understand those to correspond to the next page,
whi ch indicates a map i ndex; is that your

under st andi ng?
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A Yes.

Q So if we're looking for particular reservoirs
and recording stations operated by the Wom ng State
Engi neer, they are shown on that map index; right?

A Yes.

Q Does this only show those reservoirs and
recordi ng stations operated by the state engi neer?

A. It -- as far as reservoirs go, these are the
reservoirs that we routinely deliver water that's
rel eased fromthose reservoirs. But they have their
own conpany and their own managers.

Q Part of nmy question was -- what | intended to
be asking was, does it al so show USGS gauges?

A Yes, it does.

Q If you' d turn, please, to page 92 of Exhibit
J61.

A Yes.

Q This appears to be a report from M. Knapp
about the Tongue River drainage; is that right?

A That's correct.

Q And all of these -- we |ooked earlier at your
summary for the Powder River Basin. Here's one for the
Tongue R ver drainage. It looked to ne like all of
t hese hydrographer reports have a summary much |ike

this one; is that correct?
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A Through ny tenure, yes, that's correct.

Q And, generally, what goes into these
sunmari es?

A Just a basic breakdown of what happened
t hroughout the year, what kind of water was avail abl e.

Q Shows tines when water was released fromthe
reservoir; right?

A. CGenerally, yes. Gves a breakdown on the
reservoir operation, yes.

Q | apol ogi ze for speaking over you. |In fact,
if you look at the third paragraph here, there is an
I ndication here that there were reservoir rel eases that
began as early as June 9th; you see that?

A Yes, | do.

Q Water users tend to call for water to be
rel eased fromreservoirs when there's insufficient
direct flow, would you agree with that?

A That's correct.

Q And so, in a sense, it's a good indicator of
when water is going under regulation in Wom ng; right?

A That's correct.

Q Turn, please, with ne to page 96. You have

A. Yes, | do.

Q And here this is a reservoir sumary of
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reservoirs in the Tongue Ri ver drainage; right?

A Correct.

Q If you'd turn with ne to the next several
pages, we can see that there is pages indicating the
wat er distribution for some of the reservoirs in the
Tongue River Basin and Wom ng; right?

A Correct.

Q And so just taking one that we visited on the
basin tour as an exanple, and that's Park Reservoir,

t hat shows up on page 110.

A Yes.

Q Here, again we see sone indication of when
calls began, and it indicates water was first rel eased
on July 16th. Do you see that?

A | do.

Q Is that relatively common for these
hydr ogr apher reports to be indicating when water was

rel eased from storage?

A Yes.

Q It then has a table of the sharehol ders;
right?

A Correct.

Q And this shows who owned water in this

reservoir and how much was used?

A. That's correct.
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Q And then if you turn to the next page, then
it has nore detail ed pages showi ng the actual water
distribution fromthis particular reservoir; right?

A Ri ght. Through the nonths, yes.

Q And it seens to have sonething relatively
simlar for each of the reservoirs. Do you agree?

A Yes.

Q The hydrographer report then goes on to show
neasured di versions fromditches; right?

A Recorded di versions, yes.

Q Recorded diversions. And I'lIl | ook at page
129 as the Alliance Ditch as an exanple of this.

A Ckay.

Q And here we can see it shows the ditch, shows
it's fromthe Alliance Ditch; right?

A Shows the Alliance Ditch water diversion for
t hat year, yes.

Q And then it shows the source. And in this
particul ar case, it's Big Goose Creek?

A Yes.

Q Then it shows the diversions -- |I'msorry.
Did you call themrecorded diversions?

A. In the Alliance Ditch, yes. It's a six-foot
hard shell with an FMrecorder.

Q And it shows the actual neasurenents that one
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of the hydrographer comm ssioners made in each day of
the nmonth; right?

A These are continuous recorders. And these
records are conpiled off of the charts that cone -- are
pulled fromthe recorders. The FMs run for 30 days and
then have to be reset. On nost of them there's a
weekly variety. W had sone of those too. But as |
recall, nost of the weeklies were in the Tongue River
drai nage and the 30 days were in the Powder River
dr ai nage.

Q We know it has an FMrecorder because at the

top it actually indicates the type of neasuring device;

right?
A Ri ght .
Q It shows here that the recorded diversions

began on April 18th. Do you see that?

A Yes.

Q Does that nean that there were no recorded
di versions prior to April 18th?

A No, it doesn't nean that. There could have
been sone diversions prior to that. This is when we
got things going. |It's possible that that's the date
they turned the ditch on.

But we like to start recorders when there's a

little water in the pipe. |If you start it too soon,
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the float tends to stick into the nud. And then when
the water cones, init wll overtop and sink the fl oat,
and there goes your record for a nunber of days.

Q If | understand you correctly, where it
I ndi cates in Cctober, Novenber, Decenber, January,
February, 0 CFS during those days, that m ght not
necessarily nmean that there was no water flowng in the
ditch in those nonths?

A There was no water in those -- in the ditches
during the wi nter period.

Q But you indicated to nme that we don't know - -
just because there's no recording there, we don't know
that that nmeans that there's no water in the ditch;
right?

A Right. It's possible. W like to start that
recorder as soon as we see sone water in the ditch.
Typically, a seasonal stream gauge woul d be started up
prior to the 1st of April. But the ditch recorders,
like | say, we tend to want to see water in those
before we turn the recorder on.

Q And at page 145, turn there, please.

A Ckay.

Q There it has a different type of neasuring
device; right?

A Yes, it is.
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Q And coul d you pl ease describe that type of

recordi ng -- or neasuring device?
A The A-35 recorder is a continuous recorder
that has a chart that wll |ast about a year. And

typically they're reserved for stream gauges. But this
was put in a nunber of years ago. And that was the
recorder that was brought up to us to install.

Q In this hydrographer report from 2004,
begi nni ng on page 120 and endi ng on page 145, it has a
nunber of ditches where the diversions are recorded on
a daily basis; right?

A Yes. \Were there's a continuous recorder,
yes.

Q It doesn't include all of the ditches in the
Tongue River Basin; right?

A No.

Q So if we turn, then, to page 146, this at the

top indicates a spot discharges only. You see that?

A That's correct.
Q What does spot di scharges nean?
A That's an i nstantaneous reading for that day

when the water conmm ssioner or hydrographer woul d
happen to go by that ditch and take a readi ng on the
nmeasuri ng devi ce.

Q Sorme of these, like the first one shown here
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for Red HIIl, have a nunber of readings; right?

A Ri ght .

Q But if you turn with nme to page 149, here's a
di version that comes from Jackson Creek. And it
appears that they visited only one day that year; is
that right?

A It appears that that's correct, yes.

Q Turn with ne, please, to page 167.

A. Ckay.

Q l|"m | ooking at the last ditch there entitled
the South Side Tongue River and Dayton. You see that?

A Yes.
Q Are you famliar with that ditch?
A Yes.
Q And where is that ditch | ocated?
A Just above Dayt on.
Q Here it indicates that -- is it off of the
main stem of the Tongue River?

A It is.

Q Here it indicates that it was neasured tw ce,
on 4/7 and 4/16; right?

A It's on. There was no neasuring device in
t hat .

Q And sone of these sinply stay on; is that

correct?
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A Correct. |If there's no neasuring device in
the ditch to be able to determ ne the anount of flow in
the ditch at that day, then it's just designated on or
of f.

Q One of the ditches at issue in this case is
the Interstate or Pennoyer ditch; are you famliar with
that ditch?

A Yes.

Q Where is that | ocated?

A That's | ocated down close to the state Iine
on the west side of the Tongue R ver.

Q | | ooked through the spot discharges in this
hydr ographer's report from 2004, and | didn't find the
Pennoyer or Interstate ditch.

Can you, please, review the pages here and
confirmthat it's not shown?

SPECI AL MASTER: Can | just suggest this
m ght be a good tinme for the lunch break? Since you're
asking the witness to revi ew sonething, he m ght have a
little bit nore tinme to actually take a | ook at the
exhi bi t.

But let me just clarify. A nonent ago when
you were tal king about page 167, the bottom of the
page, the South Side Tongue Ri ver and Dayton diversion,

when you said that it indicates it's on, what is onis
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t he diversion ditch?

THE WTNESS: The ditch is flow ng water,
yes, sir.

SPECI AL MASTER: Ckay. Thank you.

kay. We'll break to the lunch hour. It is
about 17 after the hour. Wy don't we conme back at,
say, 20 after 1:00 this afternoon.

(Recess taken 12:17 to 1:23
p.m, COctober 28, 2013)

SPECI AL MASTER: Ckay. Thank you very much.
You can all be seated.

So wel cone back, M. Wiitaker. And it's one
of ny responsibilities to rem nd you you're still under
oat h.

BY MR WECHSLER

Q Good afternoon, M. Witaker.

A Good afternoon.

Q Bef ore the break, | asked you whether you
could confirmthat there was no insert here or table
for the Interstate or Pennoyer Ditch; were you able to
confirmthat?

A | didn't find any record for the Pennoyer
Ditch, no.

Q Bef ore we | eave this exhibit, it was pointed

out to me that there's something a little bit that I
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think | inaccurately characterized. So if you | ook
back at page 120, and this is just after the -- there's
several tables which cover reservoirs. And then this
IS where there begins to be neasuring devices or
records for flows in places other than the reservoirs.
Do you see page 1207

A Yes, sir.

Q And then | think | characterized this as
havi ng records of ditches. But, in fact, if you | ook
at the very first one, that's not a ditch; right?

A. No, it is not.

Q That's actually on a creek?
A Yes. That's just upstream of Park Reservoir.
Q And there's several here that are -- actually

| ook to be creeks and not recordi ng devices on ditches;
right?
A It appears it goes over to page 128, which is

t he Sheridan intakes.

SPECI AL MASTER: And | know |'ve been focused
on trying to speed up the tine that we're taking. But
| have to ask, what's an AccuBubbl er?

THE WTNESS: An AccuBubbler, it uses air
pressure. It actually has a little conpressor unit and
bl ows air pressure through the line. The elevation of

the water in the stream puts so nmuch pressure back on

Bray Reporting - (406) 670-9533



© 00 N o O b~ w NP

N DN DN N DD P P P PPk
g b~ W N B O © 00 N OO OB~ w N +» O

Page 1696

Direct Exami nation by M. Wchsler
M CHAEL WHI TAKER - Cctober 28, 2013

that that it gives you a reading.
SPECI AL MASTER: Thank you.
BY VMR WECHSLER:
Q Are any of these listings here records of
measurenents directly fromthe Tongue River nain stenf
A The ditch records, you nean?
Q Either the ditch or neasurenents from

nmeasuri ng devices | ocated on the Tongue Ri ver main

stem

A The south side, on page 167.

Q That was the spot discharge that we | ooked
at ?

A Ri ght .

Q Any ot hers?

A | believe that's all | saw in here.

Q Ckay. Moving on from Exhibit J61, and we

m ght refer back to it fromtinme to tine if necessary.
But | want to talk generally regulation that occurs in
Division Il in Womng. And so how do you understand

the term"regul ation"?

A Regul ati on i s when sonebody who is short of
their appropriation places a call. And when we receive
that call, then the first thing we do is to verify that

they are indeed short of water, nunber one; and nunber

two, that they are taking all the water that's
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available to that diversion. |If those two things are
net, then we proceed to regulate the stream

Q By regul ate, you nean actually the curtailing
of the water?

A We woul d turn off the nost junior water that
we find on until we can satisfy that calling right.

Q And the water conm ssioner wll take physi cal
control of the headgate; is that right?

A. That's right.

Q In general, in Wom ng, when you don't use
your water rights, they are abandoned; right?

A No. Sonebody will bring an action.

Q If you don't use your water rights and

sonebody brings an action, then you can | ose your water

right?
A Potentially you could lose it, yes.
Q Are you famliar with the term"forfeiture"?
A Yes.

Q And what does that nean?

A Basically, you would forfeit your right. But

that's not a termthat Wom ng uses. |t uses
abandoned.
Q There's two different kinds of abandonnment,

if | understand it correctly; is that right? Voluntary

and invol untary?
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A Correct.
Q So i nvoluntary abandonnment is akin to

forfeiture, would you agree with nme?

A | nvol unt ary abandonnent requires a board
action.

Q For nonuse?

A For nonuse.

Q So woul d you agree that the term"use it or

|l ose it" applies to Wom ng water rights?
A That's probably where it originated, yes.
Q And so | think you said in your deposition
that during your tinme at Division I, you only recall

t hree abandonnments that occurred during that tine; is

that right?
A If | said that, yes. The board actually had
several. But |I think we were referring to abandonnent

actions in Water Division I1.
Q | intended to limted that to Division II.

So to the extent | didn't, yes. You recall three that

occurred in Division Il; is that right?
A | believe that's what | said.
Q Do you have any additional information today?
A No.
Q So between the years that you were at
Division I'l, would you characterize the renai nder of
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the water rights as active water rights?

A Yes.

Q And so those water rights, essentially when
there's water available to them they m ght be taking
water until they are put into regulation?

A CGenerally, what we do, the individuals on the
streans turn on when they're ready to in the spring,
when water is available. And they can go ahead and run
wi t hout anything fromus. W don't touch a ditch when
they turn on. Wen we get a call for adm nistration or
regul ation, that's when we take control of the stream
and control of the headgates.

Q Typically, the nost water is available during
the spring runoff; right?

A Correct.

Q Let me get you to | ook at Exhibit M481, which
is titled "Handbook for Field Water Adm nistrators.”

A Wul d that be in this?

Q | don't believe so. It's a docunent, as |
sai d, which seens to be Handbook for Field Water
Adm nistrators wth the Bates No. WY037170. [It's about
a 14-, 13-page docunent.

A | don't see it here.

MR. VWECHSLER: Your Honor, may | approach?
SPECI AL MASTER: You certainly may.
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BY MR WECHSLER:
Q Do you have that now, M. Witaker?
A | do.
Q "' m |l ooking at page 8 -- first, let nme ask
you, do you know what this docunent is?
A It says it's a Handbook for Field Water
Adm ni strat ors.
Q Is this a docunent that you had when you were
t he supervisor for Division I1?
A This, | believe, yes, is an old one that's
been around for sone tine, yeah.
Q And this was created by the Wonm ng State
Engi neer's O fice?
A Yes, it was.
Q And is this a docunent that was used in
Division I17?
A It was used by all the water conm ssioners.
It was referenced a lot of tines as a guide.
MR. WECHSLER  Your Honor, |'d offer Exhibit
MA81.
SPECI AL MASTER:  Any obj ecti on?
MR. KASTE: No objection.
SPECI AL MASTER: Ckay. W thout any
objection, then, Exhibit Mi81 is admtted into

evi dence.
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(Exhibit MA81 admitted.)

SPECI AL MASTER: And, M. Wchsler, for ny
pur poses, it would also be useful if you're going to be
aski ng questions about this, if you could provide sone
sense as to when this particul ar handbook was utili zed.

MR. VWECHSLER:  Sure.

SPECI AL MASTER: So, M. Draper.

MR. DRAPER  Yes, Your Honor. | wonder if |
could just interrupt and ask that the nmonitors in the
back of the courtroombe turned on. | think that's
sonething that the controls are -- exist up near you
there. That would help people follow ng the
di scussi on. Thank you.

SPECI AL MASTER:. So let's go off the record
for a nonment.

(Di scussion held off the
record.)

SPECI AL MASTER: Ckay. Back on the record.
BY VMR WECHSLER:

Q M. Witaker, you were a water conmm ssioner
beginning in, | believe you said, 19797
A Correct.

Q Did they have a Handbook for Field Water
Adm nistrators at that tine?

A Yes, they did.
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Q Was it in the substantial formas this one

that you see before you?

A Yes.
Q And what was that document used for?
A It was just a guide to all the water

conmm ssioners that were spread around Wom ng.

Q And it's been used essentially since that
time for water conm ssioners; is that right?

A Yes.

Q When you left in 2009, were you using a
Handbook for Field Water Adm nistrators that was
substantially simlar to Exhibit M81?

A | believe there was one at the office or

multiple copies in the office, yes.

Q If you'd turn with ne, please, to page 8.

A Yes.

Q And |' m | ooki ng under the heading "surplus
water." Do you see that?

A Yes.

Q Do you know what surplus -- what that heading
"surplus water" refers to?

A Surplus water, to us, neant that anyone with
a pre-1945 right could take doubl e appropriation before
any rights after that tine received water.

Q That period was during the spring runoff
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peri od?

A That woul d be any tine.

Q Any time there was --
A Wat er avai |l abl e.
Q "Excess water" is the next heading on page 8

of that docunent. Do you know what excess water refers
to?

A Excess water was the next step. And that was
March 1 of '85, which neant that once the post-rights
to 1945, that was the doubl e appropriation for the
period between 1945 and 1985, before anything after
"85 woul d get water.

Q When is the tine of the year when typically
there is the nost water avail abl e?

A During the spring runoff period.

Q During the tinme that you were superintendent
of Division Il, were there tinmes there was surplus
wat er ?

A Sure. Wen the streans were flooding. What
we found was very few ditches would -- had the ability
to take doubl e appropriation, nunber one. Nunber two,
they were reluctant to open their ditches very nuch
during the high water period for fear they may --
sonet hi ng m ght happen. They m ght overtop and fl ood
the ditch out.
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Q Many of the ditches were |imted by their
physi cal capacity?

A That's true.

Q Sonmetinme during the typical water year, the
water levels would drop and a creek would go into
regul ation; right?

A Yes.

Q And at the tine where a creek in Wom ng
typically went into regulation was in m dsumer, |
bel i eve?

A Yes. Mbst of the streans in the Big
Goose-Littl e Goose drai nage went into regulation
shortly -- oh, the 10th of July to 15th, something |ike
t hat .

Q Depends on every year, of course?

A Yes. It would vary a little bit. But that
was the general tinme frane.

Q And | think you just said that at sonme point,

then, you would get a call for regulation; is that

right?
A Yes.
Q That call can be in witing?

A. We had the ability to do that, yes. And
there's a formfor it. And | understand that the

current policy is to get those forns signed if you're
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requesting regul ation.

Early in ny tenure, we took the call over the
phone if we knew the party. |[If it was a routine call
t hat happened every year and we were very famliar with
that particular ditch and the people on it, we'd go out
and verify they were short in taking everything. But
we wouldn't for the witing, the witten receipt.

Q Ever have a call that occurred in person,

nmeani ng the water user told you in person where it's

tinme to regul ate?

A Yes.
Q And of those ones that were done in person,
did you require -- every tine, did you require themto

submt a witten request?

A Not every tinme, no. Like |l said, if we knew
the calling party and it was sonebody that routinely
call ed every year on a particular ditch and we knew t he
situation on the stream sonething that we were on
al nost daily, we didn't necessarily need anything in
witing to instigate that. W knew it happened, and we

could see it comng. And we would respond to the call.

Q Are you famliar with the term"calling
right"?
A. Calling right would be the -- | suppose,

woul d be the calling appropriation, yes.
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Q When you have a calling right, you
essentially place the ditches above it that are
necessary into regulation; right?

A Yes.

Q But you woul dn't necessarily be regulating
the ditches below the calling right; is that right?

A No, you don't.

Q Because the objective is to get the water
down to the calling right?

A That's correct.

Q And so the only reason to have regul ati on
bel ow the calling right is if you have another calling
right; right?

A That's true.

Q Now, when you place a streamor creek into
regul ation, you would then go upstream and physically
control the headgates that were necessary to make sure
wat er got down to the calling right; is that correct?

A Yes. We would go up and verify that all the
di tches above there were in priority. And we woul d
only turn off the anmount that was junior to the calling
appropriation that we needed to satisfy them

Q Once they're satisfied, then you' ve net your
obj ective?

A For that day. But what happens on a stream
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is the flow continues to dimnish. And that call stays
active. So we would continue to have to shuffle nore
wat er down to that particul ar diversion.

Q And if it stays active, in fact, you may have
to cut back to an even earlier date; right?

A Yes. We'd have to continue to regul ate other
rights off to acconplish that.

When they have -- if they're going to shut
off for a period of tinme to hay or they are just
finished for the season, then we relinquish the call on
the stream

Q You typically put a tag on a ditch; right?

A W tag sone. Sone of themthat the guys talk
to all the tinme, they just tell them hey, we're in
regul ation. Everybody knows what's going on. It just
depended on the situation on the stream |If you had
sonebody that wasn't famliar with regul ation, we
obvi ously would put a tag on. Usually that woul d
pronpt a phone call, what's going on?

Q If you could | ook back, please, to page M481.
That was the docunent we just | ooked at, the handbook.

A Ckay. Wiat page?

Q Page 7, please.

A Seven? Yes, sir.
Q

' m | ooki ng above the headi ng "headgate."
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And then there's one paragraph there. And then the
second to | ast sentence of the paragraph above that,
this is the paragraph starting "prior to regulating”;
you see that?

A Prior to regul ating? Yes.

Q And the sentence |'mreading here, second to
| ast sentence in that paragraph says, "Wen regul ating
any diversion, it is required to attach a notice (or
tag) to the control device advising appropriators that
the diversion is under regulation"; you see that?

A Yes.

Q And that's sonething you did when you were
conmm ssi oner; right?

A Not every tinme. | understand that that's the
policy now.

Q If | could get you to | ook at Exhibit M99.
This is a single page -- it's actually a statute. At
the top, it's labeled "Section 41-3-604.
Commi ssi oners. "

A | don't believe I have that one either.

MR. WECHSLER: May | approach?

SPECI AL MASTER:  You nay.

THE WTNESS: Are we up to 40 yet?
BY MR WECHSLER:

Q "1l give you a second to | ook that over.
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A Yes.

Q When you were a conm ssioner and then
superi ntendent, was it necessary for you to be famliar
with the Wom ng Statutes related to adm nistration and
control of water rights?

A Yes.

Q And at that tinme, was there a statute
concerning water districts and conm ssioners and

specifically the powers of water comr ssioners?

A Yes.

Q Is this that statute?

A It appears to be.

Q I s there anything about this statute that you

recogni ze to be different fromwhen you were a water
comm ssi oner or a superintendent?
A No.

MR. VWECHSLER: Your Honor, at this point,
we' d nove the adm ssion of Exhibit M99.

MR. KASTE: |It's a statute. | don't know
that it's properly made an exhibit, but | don't object.

SPECI AL MASTER: W all seemto have nade
that a common policy so far. | think we've actually
permtted several statutes to be exhibits. To the
degree we don't need to, that's fine. But in terns of

bei ng able to make clear what particular statutory
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provisions we're referring to, | don't have any probl em
with this.

So we will admt into evidence Exhibit M99.
And just to clarify, it's MA99. Because earlier |
t hought you said Exhibit M.

MR. WECHSLER: It's M499. So to the extent |
said 4, | m sspoke.

SPECI AL MASTER: Ckay. Thank you.

(Exhi bit MA99 admitted.)

BY VMR WECHSLER:

Q M. \Whitaker, |ooking at the statute, the
second to | ast sentence, and you're welcone to | ook at
any other parts, but | wanted to draw your attention to
the sentence that says, "Wenever, in the pursuance of
his duties, the water comm ssioner regul ates a headgate
to a ditch or the controlling works of reservoirs, it
shall be his duty to attach to such headgate or
controlling works a witten notice, properly dated and
signed, setting forth the fact that such headgate or
controlling works has been properly regulated and is
whol |y under his control, and such notice shall be
| egal notice to all parties interested in the division
and distribution of the water of such ditch or
reservoir." You see that?

A Yes, | do.
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Q This was the law at the tinme you were a
comm ssioner; right?

A Yes, it was.

Q Al so when you were the superintendent of
Division I1?

A Yes.

Q There were tinmes -- you indicated there were
times when you didn't place a tag on the headgat e;
right?

A That's correct. If -- we would go up the
stream and set the different diversions to their
appropriation if they were above and if we had a call
on them O if they were all right, if they were at or
bel ow their appropriation, we would | eave them al one.

W would -- a lot of tinmes, we would talk to
the party that we knew to control that ditch. If it's
sonebody that we were very famliar with, and it
happened every year, we'd just advise themthere had
been a call. The streamis under regulation now. So
| eave your ditch al one.

If we didn't know the parties or if once we
had done that, if we go back the next day and sone
ditch is changed, then the tag woul d have been appli ed.
But initially, no.

The thought | al ways had was we work with
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t hese people. And we give thema chance. And if
they're honest and work with us, we don't have to take
this step.

Q You understand that a tag was required by the
statutes; right?

A Ri ght .

Q Did you understand that at the tinme you were
a conmm ssi oner ?

A We understood it was a tool that we could use
to control the streamif we needed to apply it. As I
stated, we didn't always feel that it was necessary.
But it's in the statute, yes. And | can't argue with
t hat .

Q Are you saying there are tinmes where you felt
| i ke the water users voluntarily conplied?

A Yes. Wen we told themthe streamwas in
regul ati on, nost of themwould work with us and | eave

their ditch where it was. And that was it.

Q You generally found that the water users were
willing to accept your direction?

A Yes.

Q If |I understand it -- if | understand your

testinony, there were tinmes that you did place a tag on
t he headgates; right?

A. That's correct.
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Q And if | understand, the tag itself has two
parts; is that right? It has a part you | eave on the
ditch, and then you also take the part -- half of it
back with you to the office; is that correct?

A Well, the tag itself is a book. And a
portion of the tag remains in the book when you tear
the notice out.

Q And t hen --

A. The notice is what you attach to the headgate
or diversion works.

Q And that notice allows water users to know,
hey, this is under regul ation?

A That's right.

Q The remai nder of that tag you indicate --
there's a place where you indicate that the ditch was
pl aced under regulation; right?

A There's a place at the bottom There's a
tabul ation at the bottom You put on it what you've
set the ditch to. And you can note that in the receipt
portion that stays in the book with you.

Q Those records are kept back at the Division
Il office?

A. They nost likely would be part of the weekly
adm ni strative report of the commssioner. O if they

kept the books after all the tags were ripped out,
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there woul d be a record there.

Q Typically, after you placed the tag on a
ditch, you wouldn't renove that tag until the fall;
right?

A Not typically. But in some cases, the
calling party would relinquish the stream back. He was
t hrough for the season for one reason or another. And
then we could go through and take the tags off, yes.

Q If they didn't relinquish the stream the tag
woul d stay on so that those water rights still couldn't
be used; right?

A It would stay on until we nmade a change.

Q Whi ch was typically the fall?

A We might have to regulate that particul ar
ditch alittle nore. So there would be a different
reading on the tabulation on the bottom of the tag.

But, yes, the tag would nost likely remain until the
call was off, yes.

Q By regulated a little nore, do you nmean crank
It down so that nore water coul d get downstreanf

A Ri ght .

Q We tal ked about there being a calling right
and the fact that you regulate the water rights above
the calling right but not necessarily below, right?

A. Correct.
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Q And so when you say that a water -- when you
say that a streamis under regulation to a particul ar
date, would you agree with ne that it's also rel evant
to be looking at where the calling right is? Do you
under stand my question?

A You m ght rephrase, please.

Q Sure. So when you have a calling right, it's
at a particular location in the stream right?

A. They designate, yes, that point. And as |
previously stated, the first thing we do when we
receive that call is to go out and verify that they are
taking all the water that's avail able and that indeed
they're short of this -- their supply for their
ori gi nal appropriation.

Q That calling right typically has a priority
dat e?

A Ch, it does, yes.

Q Like, I'll use just an exanple of 1887. So
you mght -- in Wonmng, |I've seen the term nol ogy you
m ght say, the creek was on regulation to 1887. Are
you famliar wth that kind of term nol ogy?

A Yes.

Q And so that neans that you're regulating to
that particular calling right; right?

A. Yes. You sonetines even have to include the
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day and -- nonth and day on that.

Q And that's because there m ght be multiple
rights with the sanme year?

A Ri ght.

Q So what that tells you is that there are
rights above that calling right that are in regul ation.
But | think you agreed with nme that it doesn't
necessarily nmean that the rights belowit are in
regul ation; right?

A No. They woul dn't be.

Q And the calling right is not always the
| owest on the stream correct?

A Not al ways. But the best water rights are
generally located at the |lower end of the stream

Q Sonetinmes they are at the | ow point of the
stream sonetines they could be higher; right?

A They coul d be, yes.

Q So that's why you have to | ook at where that
calling right is |ocated on the stream right?

A We al ways go and |l ook at the calling right --
or the calling |ocation and see what that ditch is,
what its right is, verify that they're taking all the
wat er avail able. Essentially, if sonebody places a
call, they have to dry the stream up.

Q Now, moving to the regulation of specific
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rights. W' re talking about calling rights. | just
want to identify a fewcalling rights on sone of the
creeks. And | want to start with Little Goose Creek.
We | ooked at Exhibit J61, and | believe there

was -- we |looked at a map that's on page 89.

A Ckay.

Q And is there a nunber associated with Little
Goose Creek there? Do you see it on the map?

A Yeah, there's several nunbers.

Q And it's -- those nunbers are 2, 3, 4, 5,
| ooks 1i ke maybe 37; is that right?

A Yes.

Q And that's -- so that's the | ocation of
Little Goose Creek; is that right?

A Yeah, it says Little Goose Creek right on it.

Q Do | understand correctly that typically the
calling right on Little Goose Creek is what's call ed
t he Burn-C euch Ditch?

A Yes.

Q It's spelled B-u-r-n, Gl-e-u -- does it have
a c-h?

A Yes.

Q | knew | was going to m spronounce it. |

shoul d have asked you how to pronounce it.

W can see the Big Goose Creek on this map as
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well. And it's |labeled Big Goose Creek. So that's
hel pful .

And then on the Big Goose Creek, if |
understand it correctly, the Alliance Ditch is
typically a calling right; is that right?

A Correct.

Q The Alliance Ditch is actually |ocated at the
base of the nountain; right?

A Correct.

Q And if | understand you correctly, the
Al'liance Ditch typically takes all of the water into
the ditch there at the base of the nountain; right?

A It does.

Q And the Alliance Ditch, there are rights
bel ow the Alliance Ditch; right?

A Correct.

Q Those rights, typically they' re relying on
return flows?

A Yes. Return flows and ot her sources.

Q QO her sources neaning there m ght be sone
smal|l draws or sonet hi ng?

A Ri ght. Beaver Creek and Rapid Creek
contribute quite a little bit of water.

Q And in a typical year, if it's the Aliance

Ditch that's placed under regul ation, there's no
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regul ation below Al liance Ditch; right?

A Generally, no, there's not. Not -- there's
been a couple of tinmes | think we've had calls from
ditches down |lower. But in a normal year, there
woul dn't be.

Q Do you know the years that there were calls
bel ow Al l i ance Ditch?

A. Not offhand. Potentially it could have been
these dry years in 2004, 2006. | don't know.

Q Yeah. You say potentially, but sitting here
t oday, you don't actually know?

A | don't know.

Q Do you know if there were any post-1950
rights below Alliance Ditch on Big Goose Creek?

A Not that |'m aware of.

Q Do you have Exhibit Mb there before you?

A | don't believe so.

Q It should be a big --

A. Yes, | do. | do. Sorry.

Q This is a docunent that 1'll represent to you
has been admtted earlier in this proceeding. It's an

expert report fromone of the experts fromthe State of
Mont ana naned Dal e Book. |If | could get you to turn,
pl ease, in that exhibit to page 321.

A Ckay.
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Q And 1'Il represent to you again, this is an
appendi x that was conpiled by M. Book show ng
post-1950 permt lists. And |I'mnot going to ask you
to verify that these rights are correct, unless you
know.

If you'll turn, please, to page 326 of that
docunent. Do you have that?

A Yes.

Q And this is under the heading "Appendi x G3,
Bi g Goose Creek post-1950 irrigation water rights."” Do
you see that?

A Yes.

Q There's sone water rights here. Let's see.
Are you famliar with the Kuzara Sprinkler rights?

A | know about where they are. |'m not
famliar with them of f hand, no.

Q You don't know the priority date?

A. No. Fromreading this, | do.

Q You don't independently know w thout | ooking
at that docunent?

A No.

Q Turning to the main stem of the Tongue. W
tal ked about Little Goose Creek and Big Goose Creek and
now the main stemof the Tongue. |If | understand you

correctly, there were no calls on Wom ng for
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regul ation of the main stemof the Tongue River; is

that correct?

A That's correct.
Q And you did not regulate the main stem of the
Tongue River when you were -- well, you worked on the

Powder; right?

A When | was a hydrographer, yes, | was on the
Powder .

Q At that time from 1975 to 1987, were you
aware of any calls or regul ation being done on the main
stem of the Tongue River in Wom ng?

A No, | wasn't aware of any.

Q When you were superintendent fromthe years
1987 t hrough 2009, were you aware of any regul ation

that occurred on the nmain stem of the Tongue in

Wom ng?
A No. No calls were placed, no.
Q And no regul ati on?

A The only thing | did at one point, and |
believe it was in 2004, M. Boyd reported one day that
the streamwas getting | ow at Ranchester. And a couple
of the ditches up by Dayton were taking a little over
their appropriation trying to run sone surplus water.
And | advised himto go shut them back to their

original appropriation.
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Q Is that the only exanple you can think of
during those years?

A Yeah. And that was just an internal thing
that | chose to do because Ranchester had a water
right, and their water wasn't all that great anyway.
So | had to keep sone water down there for them
Didn't want themto dry the river up there.

Q If | understand you correctly, they were
actually trying to take nore water than their right
entitled themto?

A The ditches up by Dayton that | referenced?
s that correct?

Q Yes. That's what |'m aski ng about.

A They were into their surplus water, yes.
They were a little over their appropriation.

Q Do you know if there are post-1950 wat er
rights on the main stem of the Tongue Ri ver in Wom ng?

A Yes, there are.

Q And can you identify those?

A There's one on Buyok's, and | think there's
one on Padl ock. There m ght be one further down, yeah.

Q How about the Interstate or Pennoyer Ditch
that we | ooked at before? And maybe it will refresh
your menory to | ook at Exhibit M again.

A Ckay.
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Q And I"mgoing to take you to that sane
appendix. It's G But this tine it's the Appendi x G,
which is entitled "Tongue River post-1950 irrigation
water right."

SPECI AL MASTER: Do you have a specific page
for hinf
BY MR WECHSLER

Q Yes, page 322. Do you have that before you?

A Yes.

Q And here I'mlooking at the first two of
your -- appear to be the enlarged Interstate Ditch with
a priority date of 1951 and 1954. And if you skip five
rights, the sixth and seventh one al so appear to be
associated with the Interstate Ditch. Do you see that?

A Yes.

Q Does that refresh your recollection that
there are, in fact, post-1950 water rights on the
Interstate Ditch?

A Yes.

Q And then I think you nmentioned the Buyok one,
and that seens to be here four fromthe top -- |I'm
sorry. Four fromthe bottom it indicates Buyok
irrigation system Do you see that?

A Yes.

Q And we al so | ooked in the hydrographers
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report from 2004, we | ooked at the south side right.
Do you recall that?

A Yes.

Q And there appear to be two post-1950 south

side rights as well; correct? Is that right?

A | don't recall that offhand.

Q We can check the records as to what those
Wer e.

A. Ri ght .

Q And then if you turn to the next page, |
t hi nk you nentioned the Padl ock Ranch, that there were
sone post-'50 rights there? And I'll just point those
out to you. This is on page 323.

A Ri ght .

Q The sixth right down is called the enl arged
Wagner Reservoir. And that belongs to the Padl ock
Ranch. Do you see that?

SPECI AL MASTER: So this is on page 3237
MR. WECHSLER: Correct.
THE WTNESS: | haven't found Enl arged
Wagner. Can you enlighten nme?
BY MR WECHSLER

Q Sure. If you start at the top of that

appendi x, which is | abel ed Appendi x &, and the first

right, I'mlooking under nanme of ditch, which is the --
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| ooks |ike the seventh colum. Do you see that? Were
it says nane of ditch?

A Yes.

Q And then the first one under that columm is
Wat son, WAtson Reservoir is the next one, foll owed by
t he Morgan Reservoir, the Belish Reservoir, and Mck
Supply, and the next one is the Enl arged Wagner.

A Yes.

Q Is that one of the rights that you were
referring to on the Padl ock?

A No. They had sone others.

Q Are you tal king about reservoir rights or
direct flow rights?

A Direct flow.

Q So the ones you see that are listed here are
actually reservoir rights; is that right?

A The Enl arged WAgner is, yes.

Q Are you also famliar with the Fivemle
Reservoir?

A Yes.

Q Does that also have primarily post-1950
st or age?

A. Probably. | don't see it on here.

Q You say "probably." Wiy do you say probably?

A It's seens to ne that that was a | ater
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reservoir developnent. |1'd like to verify it in this

t abul ati on.

Q Fair enough. In order to verify that, would
the best place be to |ook at the Division Il tabul ation
book?

A Yes.

Q And - -

A That's essentially what this is, except for

the | and tabul ati on.

Q And you' d be able to see on that tabulation
book the nanme of the right as well as the priority
date; correct?

A Yes.

Q And that's a joint exhibit in this case. So
we can do that at sone other tine.

When you were the superintendent of Division
Il, did you ever regulate any rights for the purposes
of the Yell owstone River Conpact?

A No.

Q If I could get you to turn, please, do you
have Exhibit J54? | hesitate to ask. And I'mgoing to
be | ooking at page, the nunerettes, the small Roman
Numeral s at the bottom page Roman viii?

A. J64, you said?

Q Fifty-four. Five, four.
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A Yes. | have that. Wich page?

Q Page 8, viii. It also has the Bates nunber
at the bottom W016207. Do you have that?

A Yes, | do.

Q At times where you were superintendent of the
Division Il, you attended Yell owstone Ri ver Conpact
Comm ssion neetings; is that right?

A Yes.

Q And | believe -- you can check if you want on
this docunent. But | believe you attended the

conmm ssion neeting in 2004; is that right?

A l"'msure | did. | don't think | mssed any.

Q Do you recall that that was one of the years
that Montana sent a witten call letter to Wom ng?

A Yes.

Q If you look with me down to the second --

it's the first full paragraph fromthe bottom It
I ndicates -- it starts with "Montana asked if Wom ng. "
Do you see that?
SPECI AL MASTER: Wi ch page are you on?
MR. WECHSLER: Wy016207. The Roman viii.
SPECI AL MASTER: So page 8 in | ower Roman
numer al s?
MR, WECHSLER: Correct.
SPECI AL MASTER: And, again, which paragraph?
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MR VWECHSLER: |'m |l ooking at the first --
the last full paragraph beginning with the words
"Mont ana asked if Wom ng had appointed a water
conmm ssi oner. "
BY MR WECHSLER
Q Do you see that, M. Witaker?
A Yes, | do.
Q And there you responded by sayi ng that
Wom ng does have two commi ssioners appointed to the
Tongue River. "However, Wonmng did receive a -- did
not receive a valid call for regulation froma Wom ng
appropriator on the main stem Tongue"; right?
A That's correct.
Q So for that reason, there was no
adm ni stration in 2004; correct?
A Correct.
Q M. Whitaker, could you turn, please, now, to
Exhi bit M93?
As you're looking for that, M. Witaker,
"1l explain to the Special Master that while he has
asked us to divide Exhibits into A, B, and C, this one
Is intentionally kept as a single exhibit because |
believe they are all alnobst identical letters.
This is a letter, M. Witaker, in hel ping
you |l ook for it, dated May 3rd, 2006, signed by you, it
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| ooks i ke, on Board of Control |etterhead. Do you

have t hat ?

A | don't believe | do. |'ml ooking.
Q If it helps, it looks like this.

A | don't --

Q W will get another one for you.

Sorry for the confusion with exhibits. W're
doing our best. But |I know there's a very |arge stack
of paper there, so sonetinmes they are hard to | ocate.

So you now have Exhibit M93; right?

A Yes, | do.

Q Do you recall this letter -- or this series
of letters, | should say?
A Yeah, | think it was a series of letters that

went out to water users along the main stem of the

Tongue.

Q Each of the letters is dated May 3rd, 2006;
right?

A Yes.

Q They appear to have identical |anguage except

for the addressee?
A Yes.
Q And then they're signed by you?
A Yes.
MR. WECHSLER:  Your Honor, |'d nove for the
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adm ssion of Exhibit MO93.
SPECI AL MASTER: Any obj ection?
MR. KASTE: No objection.
SPECI AL MASTER: Then Exhibit 493 is
admtted.
(Exhibit MA93 adnmitted.)
BY MR WECHSLER

Q As of this date, May 3rd, 2006, you didn't
have measurenment devices on all of the diversions on
the main stem of Tongue River; correct?

A No, we did not. Since we'd never had a call
or had to regul ate Tongue R ver, we had no reason to
order in nmeasuring devices.

Q And, in fact, the purpose of this letter was
to inform people that you were ordering -- is it fair
to say ordering thenf

A What we had done was tried to put the word
out to all the water users. A year or two ahead of
that, it was in anticipation of maybe being in this
litigation that we're here for today, that we would
need sone type of neasuring device. So we started
talking to the ditch conpanies early on about it. A
few conplied, and you al ways get sone that draw -- drag
their heels until you give thema drop-dead date. So

that was the purpose of this letter, was to get
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everybody advised with an order date they needed to do
sonet hi ng.

Q And the drop-dead date that you gave them was
May 1st, 2007; right?

A That's correct.

Q Since you didn't have any neasuring devices
before that on the main stem of the Tongue, were you
able to determ ne how nuch water was being taken by the
di ver si ons?

A If we had reason to check one, we all carried
measuri ng equi pment and woul d occasionally junp in a
ditch and neasure it, yes.

Q | f you had neasured that ditch, would it show
up in a hydrographer's report?

A If the guys had it, yeah, it should have
shown up in either their admnistrative report or the
weekl y diversion report, yeah.

Q Turn, please, to Exhibit MZ20.

A 520.

Q And this tinme, again, it's a letter with --
on Board of Control |etterhead dated Decenber 3rd,

2003, to M. John Cunmm ngs. Should be a singl e-page
docunent .
A. Do | get to yell bingo if we find one in ny

pile?
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SPECI AL MASTER: Yeah, you can. But you
don't wi n anyt hing.
BY VMR WECHSLER:
Q "1l give you a chance to | ook that over.

Let me know when you're ready.

A Yes.

Q Do you recall this letter?

A. | recall what this was about, yes.

Q Do you know M. Cunm ngs?

A | can't say that | do, no.

Q Do you recall witing a letter to soneone

from his conpany?

A Yes. There was neetings concerning a nunber
of folks in the Beatty Spur area and the fact that
Huber was going to try to develop a well in the --
adj acent to Tongue River.

Q And then it indicates here that the date is
Decenber 3rd, 2003; does that seemthe right tine
frame?

A Yes.

Q On the back, it has your nane, M chael B.
Wi taker. Do you see that?

A. Ckay.

Q It's not signed. Do you keep copies of

docunents that are not signed in Division |17
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A Not routinely. | think | signed nost of

them But evidently this one got overl ooked, yes.

Q Do you recall actually signing this letter?
A No, but | recall going to the neetings and
di scussing this project with the people. | can't say

whet her M. Cunm ngs was at those neetings or not.

Q Rat her than asking to admt this, since it's
not signed, why don't we just talk generally about the
pr oj ect .

Do you recall what this project was about?

A Yes. As | said, the -- there was a nunber of
folks in the Beatty Spur area having problenms with
their wells, and they attributed those problens to
Huber CD, a devel oper. Huber was | ooking for a
solution to the problem and was considering putting a
well in down close to Tongue River and supplying all
his houses with that water.

Q Do you typically call wells diversions?

A Di versions are sonething that | always |iked
to feel that they are off of a stream A well was a
wel | .

Q And do you regqulate wells in the Tongue R ver
Basi n?

A. W have the authority and the ability if

there's a call for regulation, yes.
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Q Have you ever done it?
A No.
Q In 2003, in relation to that Beatty Spur

project, were you of the opinion that if they put that
project in, that there would be water avail able for
t henf?

A Potentially, yes.

Q And woul d that water have been avail able for

themall the tinme?

A Potentially. | don't know what they were
going to do exactly. It would have been up to the way
t hey devel oped a well in the area.

Q We' ve been tal king about the main stem of the
Tongue River. Let's turn to Prairie Dog Creek.

A kay.

Q You're famliar with the Prairie Dog
drai nage; right?

A Yes.

Q And that's partly because when you were a
wat er conmm ssioner, you had responsibility over that
drainage; is that correct?

A Yes.

Q Coul d you turn, please, to Exhibit M94?
This one is entitled "Menorandum ™ again, on Board of

Control |etterhead.
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MR. VWECHSLER: May | approach?
SPECI AL MASTER:  You nmy.
BY VMR WECHSLER:
Q Let me know when you' ve had a chance to | ook
at it.
A "' m ready.
Q So this nmenorandumis dated August 7th, 2001.

At that tinme, you were the superintendent of Division

Il; correct?
A Correct.
Q It indicates it's a nmenorandumfromyou to a

M. JimWgner; right?
A To Ji m WAagner, yes, correct. President.
Q Who was M. Wagner?
A He was the president of Prairie Dog Water
Supply Conpany at the tine.
Q Do you recall witing this nmenorandunf
A Yes.
MR. VWECHSLER: Your Honor, at this point, I
woul d nove the adm ssion of Exhibit MO94.
MR. KASTE: No objection.
SPECI AL MASTER: Exhibit M494 is admtted
I nto evi dence.

(Exhibit M494 admitted.)
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BY MR WECHSLER:

Q The heading here is "adm ni stration of
water." And it does indicate in the first paragraph
t hat questions had recently arisen. Do you see that?

A Yes.

Q And then | ooking at the bold in the m ddl e of
the first page, it indicates "Policy regarding the
obligation of State Water Adm nistration personnel to
address problemcalls within the boundaries of
irrigation districts, organi zed conpani es,
associ ations, or other entities.”" Do you see that?

A Yes.

Q Do you recall that policy?

A Yes.

Q What is that policy?

A Basically that within the boundaries of
irrigation district or organized conpany or association
or other entity, they were to provide for the
adm nistration of the water within those boundari es.
The state water people would ensure that the proper
anount of water was going into their diversion. But
beyond that point, they would have to take care of
their internal problens.

Q The state water conm ssions did not regul ate

wthin those entities?
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A Essentially they don't go down ditch.

Q So you -- am| correct that in Division |1,
when you were there, you treated Prairie Dog Creek
essentially as a ditch; is that right?

A That's -- yes. That's what we did. W put
their appropriation in, their diversion in at Story.
And they have 15-odd different ditches that conme off of
Prairie Dog Creek. And they have little conpanies on
each one.

When | first started, they had a ditch rider
that woul d take care of the whole system And they
| ost that over tine. The gentleman passed away. And
they chose just to have the nenbers on the individual
ditches take care of their |aterals.

Q | believe there's -- do | have the nunber

correct? Sixteen laterals on Prairie Dog Creek?

A Well, 15 or 16, yeah. | believe that's
correct.
Q And none of those are regul ated by the water

conmm ssioners fromDivision |1?

A No. We turn their appropriation in up at
Story. Prairie Dog Creek itself generates very little
water. It doesn't conme off the nountain. And it's
essentially always been handl ed as a one-ditch system

Q Let's tal k about reservoirs. Do you stil
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have Exhi bit Ms? That was the big one, | think.

A VB?

Q M.

SPECI AL MASTER: The very thick one.
THE W TNESS:. Yes.

BY MR WECHSLER

Q Great. Can you turn, please, to page 467

A. Forty-six?

Q Forty-six. Four, six. Just to orient us,
I'"d like to take a look at the -- at a figure that's
shown in that docunent.

A Yes.

Q And towards the bottom of the green area, it
shows a nunber of reservoirs. Do you see that?

A Yes.

Q And is that roughly consistent with your
under st andi ng of the |l ocation of those reservoirs?

A Yes.

Q I n your deposition, you used a term
“highority"; are you famliar with that ternf

A Hi ghority versus priority, yes.

Q Can you explain what highority is and what
the distinction is?

A. Sonmetinmes it's better to be up high on a

system and take the water first.
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Q As opposed to having the older right?
A Yes.
Q And you adm nister the nountain reservoirs

according to the principle of highority; right?

A These reservoirs that you're referring to are
all located up on the nountain. And there's a series
of these that are sort of connected. And what -- in

the early part of the season, there's too nuch snow to
get up to the reservoirs. They essentially fill the
top one first, and then it spills and cones down to the
second one, et cetera. That's the highority. And it's
a pretty good way to manage these reservoirs. Because
once you capture that water in a reservoir, you can

al ways nove it down to a senior reservoir. But you
can't nove it back up for any reason. So, yes, that's

kind of where we coined the termhighority on the

system
Q So sonetinmes at the end of a season, were
there years -- end of a storing season, were there

years in which you had water in the upper reservoir but
not in the lower reservoir, but the |ower one, in fact,
had a senior priority? Did that occur?

A Yes, it did.

Q How woul d you address that?

A W can do it two ways: One, we can | eave the
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water where it was at, and it could be released to the
people in the |lower reservoirs that didn't have any
water to satisfy them O, two, we could physically
nove it down into those reservoirs.

Q So in other words, when you could actually
access the reservoirs. And when was that typically?

A It was late, usually later in the nonth of
May, maybe early June.

Q Am | correct that these reservoirs tend to
spill during the spring runoff?

A They do, yeah. And that's part of the
problemin M. Kaiser's runoff predictions. Because
there was a period when he didn't account for these
reservoirs spilling. And they had to fill from what
they had carried over the fall before. They had to
fill and physically spill before runoff would actually
start down the stream There was snow bel ow t hese
reservoirs that would give you sone early runoff. But
t hese were hi gh enough that they would catch that
really high stuff.

Q When you say M. Kaiser, are you referring to
Roy Kai ser, who | believe worked for NRCS?

A. | am Yes. And he always attended the
conpact commi ssion neetings and would give a report on

t he snowpack and his predictions.
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Q Peopl e were | ooking at snowpack in order to
estimate how nuch water would be avail able for both
Wom ng and Mont ana?

A Correct.

Q Goi ng back to the discussion about the
reservoirs. So they are filling in the spring period.
And you said that typically you can access them around
May 1st, did you say?

A. No. Not May 1st. Sonetine toward the latter
part of May. There was a nunber of years when actually
Park Reservoir was the one that would do it, would
actually hire sonebody to plow the road to get the
caretaker up there before the reservoir would spill so
they could open the gate and, in that way, not have the
entire flow going out through the spillway and
potentially having a problemthere.

Q For these reservoirs that have this highority
| ssue, at that tinme you could access those reservoirs,
were tinmes where you sinply allowed water to go from
t he upper reservoir into the | ower one to address the
priorities of the water rights?

A When that was occurring, nost of the tinme it
was early in May when the runoff would first start.

And until we could get up there, they filled by the

hi ghority system The top one would catch water and
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fill and spill to the next one down.
Q Then you'd adjust it once you could access

the reservoirs?

A Yeah.
Q Do you still have Exhibit 5 before you?
A Yes.

Q Let's look this tinme at page 36, which is a
listing of sone reservoirs.

A Yes.

Q Who reports the anmount of water that is
stored in the reservoirs?

A The ones that are on this list are in the
Littl e Goose-Bi g Goose drainage. And M. Knapp woul d
take that final elevation right around the 1st of
Oct ober.

Q And woul d he al so be responsible for
recordi ng the anmount of carryover storage?

A Yes.

Q Sonme of these reservoirs have multiple

priorities; is that consistent wth your recollection?

A Yes.
Q When doi ng accounting on reservoirs in
Wom ng, you essentially fill the senior nost right

first; is that correct?

A. Yes.
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Q During the irrigation season, users rely
first on direct flow water; right?

A Say agai n.

Q During the irrigation season, the water
users, the irrigators are relying initially on direct
flow water; is that right?

A If there's enough avail abl e, yes.

Q And then when it runs out or if there's not

enough, that's when they mght switch to stored water;

correct?
A Ri ght.
Q And that's the reason that we tal ked about

the date of releases fromthe reservoir is a good
I ndi cat or of whether the users are running out of
direct flow water; right?

A That's an indication of when the supplies are
di m ni shi ng, yes.

Q When you have rel eases of the reservoir, was
It necessary for water conmm ssioners to regul ate that
water to nmake sure it gets down to where it bel ongs?

A That's correct. There were different rel ease
days of the week for different reservoirs. And they
had -- the conpanies had an obligation to advise us of
who ordered the water and how nuch was rel eased and

where it was to be delivered. And we would take care
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of that.

Q You essentially shepherd it down to the right

pl ace?
A Yes.
Q And you do that by nmaking sure soneone el se

isn't taking it?

A Ri ght .

Q Now, do you al so have reservoirs in the
Tongue River Basin that are essentially single-owner
reservoirs?

A Correct.

Q And t hose single-owner reservoirs are not
regul ated by the state; correct?

A No. We only delivered the water fromthe
owner reservoirs to the ditches on the streamwhere it

was a conplicated system That's where we took over.

Q Turn, please, to page 39 of the sane
docunent .
A Ckay.

Q This is entitled "Table 9, Tongue River
post - 1950 storage capacity water rights greater than 20
acre-feet." Looking over the |ist here, do you
recogni ze sone of those reservoirs as single-owner
reservoirs in the Tongue Ri ver Basin?

A. Yes.
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Q And these reservoirs are privately owned,
right?
A Yes. There may be one -- nore than one

owner. But essentially it's a one- or two-party
operati on, yeah.

Q The state does not distribute water from
t hese reservoirs?

A No, we didn't.

Q Taking a | ook at sonme of the bigger ones
here. W see the Wndy Draw Reservoir at 533
acre-feet. And then can you see we tal ked earlier

about the Fivem |l e and Wagner Reservoir. Do you see

t hose?
A Yes.
Q Do you know if those take water every year?
A | believe they do.

Q And then the priority date of these
reservoirs are listed. Does that |ook relatively
consi stent with your understandi ng?

A As far as | can recall, yes.

Q Do you have -- and | hesitate to ask -- do
you have before you Exhibit W3? This --

A. | think you're going to get a bingo on that
one.

SPECI AL MASTER: Wi ch one are we tal king
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about ?

MR. VWECHSLER: W63 is a Septenber 4th, 2001,
letter to a JimWagner. It's nmulti pages, but it's
only the first page I'minterested in. | believe that

there's nmultiple pages that were listed here as part of
a deposition exhibit. But |I think that was probably
acci dent al .
BY MR WECHSLER:

Q Do you have that, M. Witaker?

A Not yet. |'ve got one. Exhibit 63, yes.

Q Geat. This is dated at the top
Sept enber 4th, 2001. You see that?

A Yes.

Q To a M. JimWagner. Do you see that?
A Yes, | do.

Q Appears to be fromyou?

A Yes.

Q Do you recall witing this letter?

A | do now, yes.

Q Did you before we | ooked at it together?
A Sure.

MR. VWECHSLER: Your Honor, at this point, |I'd
nove the adm ssion of Exhibit -- the first page of
Exhi bit W53.

SPECI AL MASTER: Are you planning to -- et
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nme just quickly ask: Are you planning on introducing
the rest of the W3 ever?
MR VWECHSLER  No.
SPECI AL MASTER: Ckay. Then W3 wi Il now be
reduced to just that first page.
MR. KASTE: | have no objection to that.
SPECI AL MASTER: Then Exhibit W3, which is
one page, Bates-stanped Wom ng 030351, is admtted
i nto evi dence.
(Exhibit W63 admtted.)
BY MR WECHSLER:
Q M. Whitaker, the first sentence indicates,
"As a followup to our tel ephone conversation this day,
It Is nmy understanding that the PDWC w shes to set the
headgat e on Kearney Lake for the winter flow rel ease on
Sept enmber 12t h, 2001"; you see that?
A | do.

Q First, what is PDWSC?

A That is Prairie Dog Water Supply Conpany.

Q Are they responsi ble for Kearney Lake?

A They are the principals on Kearney Lake, yes.

Q It continues, "wants to set the wnter flow
rel eases.” Do you recall setting the winter flow

rel eases in 20017

A No, | renmenber this letter because they were
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trying to do sone work on the outlet structure at
Kear ney Lake. And they wanted to get started about the
m ddl e of Septenber so they could acconplish that
bef ore the weat her turned and caught them And Prairie
Dog asked if that woul d be acceptabl e.

Q If | understand correctly, Kearney Lake is

not accessible typically during the winter; is that

right?
A That's correct.
Q You have to get there by snowrobil e?
A Even in the sumrer, you pretty much have to

get there by notorcycle or four wheeler or horseback or
a long hike.
Q | also understand it's very beautiful.
Now, are there -- is there water flow ng
t hrough Kearney Lake during a typical year?
A Normal |y we would set the outlet gate on

Kearney to rel ease about 3 to 4 CFS through the wi nter

peri od.
Q That flows all w nter |ong?
A Yes.

Q How big is Kearney Lake?

A. Trying to renmenber. | think it's about
6100 acres.
Q Kearney Lake fills nost every year?
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A Most years. There's been about two or three

that it hasn't.

Q So even though you have sone flow through the
reservoir in a typical year, it wll still fill?
A Well, normally, these wntertine flow

rel eases, the one on Kearney, WIIlow Park has one for

maybe 7 CFS; Park Reservoir has one for, | think, 4 and
a half. These are not -- these, just to maintain the
el evation in the wintertine rather than fill the

reservoir, they don't want anything getting up on the
concrete structures. And they need to be there in the
spring so they can open the gate before it all runs out
the spillway.

Q These reservoirs are interested in filling in
the spring runoff; is that right?

A All the reservoirs essentially do. There's
mnimumflowin the wintertine that high.

Q | want to ask you last -- just about your
understanding, if you had any, of water rights that
occurred in Montana. And so you didn't work in
Mont ana; right?

A No.

Q You were -- but you were aware that there
were water rights on the Tongue River in Mntana; is

that right?
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A | was aware that there is | ands under the
Interstate Ditch in Montana.

Q How about on the main stem of --

A Yeah. W always -- we becane aware of
vari ous diversions along the main stem of Tongue River
I n Montana through the conpact comm ssion neetings.

Q In fact, during those conpact conm ssion
meetings, there were occasionally reports about, say,
t he adj udi cati on process or various rights in Mntana;
is that right?

A One of the things we got at all the neetings
routinely was a report from M. Kerbel on what had been
done as far as their adjudication process in the
previ ous year.

Q Were you finished?

A M. Hayes woul d sonetines offer comments
about the Tongue River.

Q M. Hayes' comments related to the Tongue
Ri ver Reservoir?

A Sonetinmes the reservoir; sonetines the
vari ous diversions.

Q You were generally aware of the existence of
t he Tongue River Reservoir?

A. Yes. Being from Sheridan, | was well aware

of the Tongue River Reservoir.
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Q Did you know the priority date of the Tongue
Ri ver Reservoir?

A | knew it was sonewhere in the '30s. | think
| picked up earlier today it's 1937.

MR. WECHSLER May | have a nonent, Your
Honor ?

SPECI AL MASTER: That would be fine. You
think you're --

MR. WECHSLER | think I'"mdone unless I'm --

MR. BROAN: Not ?

MR. WECHSLER: Yeah. Unless |'m not.

SPECI AL MASTER: Wiy don't we take the
afternoon break at this point in tine. So | have close
to quarter to 3:00. So why don't we break now. W'l
conme back at 3:00. And, M. Witaker, | think you'l
be | ucky enough to be off the stand this afternoon. So
we' Il conme back at 3:00 then.

(Recess taken 2:43 to 3:01
p.m, Cctober 28, 2013)

SPECI AL MASTER: Pl ease be seat ed.

MR. WECHSLER: No further questions, Your
Honor .

SPECI AL MASTER: Thank you, M. Wechsler.

M. Kaste.
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CROSS- EXAM NATI ON

BY MR KASTE:

Q Good afternoon, M. Whitaker.

A Good afternoon.

Q I"mgoing to try and go through in
essentially the sane order the subjects that you
di scussed with M. Wechsler. And then |I'mgoing to ask
you sonething that's outside the scope of what he asked
you, but I'Il save that until the end.

At some point in your testinony early on, you
wer e | ooki ng at the hydrographers' annual report, and
you saw a rel ease date for one of the reservoirs. |
think it was June 9th. And you indicated to
M. Wechsler that dates on which rel eases occur from
reservoirs mght be a good indication of when
regul ati on began on that particular stream Do you
remenber that?

A Yes.
Q Can streans go into regul ation before

reservoir rel eases?

A Yes.

Q And does that occur?

A Yes.

Q Al right. | believe you talked to

M. Wechsl er about the process of abandonnent of water
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rights in Wonng. Do you renenber that?

A Yes.

Q Typically, how is an abandonnent action
initiated in Wom ng?

A Anot her party equal or junior in priority to
the one they're claimng to seek abandonnent on has to
file a petition with the Board of Control, a
decl arati on of abandonnent.

Q Al right. So typically those actions are
initiated by private parties?

A They're initiated by another water right
hol der on the sane systemthat would be benefited by
t he abandonnent or injured by the reactivation.

Q Al right. After talking abandonnment with
M. Wechsler and discussing that there had only been
t hree such actions during your tinme as the
superintendent of Division Il, | think you tal ked about
the remaining water rights in Division Il. And one of
the two of you just characterized those as active water

rights. Do you renenber that?

A Yes.
Q (kay. Because a water right is active and
still valid under Wom ng | aw, does that nean it's

actual ly using water at any given point in tinme?

A No. It's sinply a water right that's in good
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standing as far as we're concer ned.

Q And they nay or may not irrigate at that
particul ar year or any given tinme of year; correct?

A Right. W don't keep a clock on a five-year
period or anything. |If no action is brought against
It, we assune that it's valid and okay.

Q Al right. Then you started talking wth
M. Wechsler a little bit about the process of
regul ati on by the hydrographer comm ssioners in

Wom ng. Do you renenber that?

A Yes.

Q And you said a couple of different tines that
when you go -- or when you initiate the process in
response to a call, you go to the calling right. And I

t hi nk you said you make sure they are drying the stream
up. What does that nean?

A That neans they're taking all the water in
the streamthat's available to them

Q If, for exanple, a headgate -- or what's the

right termfor the damthat creates --

A Di ver si on.
Q A diversion is allowing water to go past and
I's unable to catch that water or unwlling to catch

that water. Do you honor the call?

A No. We would tell themto pick that water up
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and put it into their ditch. Once they had done that,
if they were still short, call us back.

Q Al right. And when you tal k about
regul ating up the streamafter you verified that they
are short of water and that their diversionis able to
dry up the stream are you and your staff physically
turni ng the headgates down?

A. If they're -- if anybody is over their
appropriation and they don't have a right to that
addi ti onal anmount ahead of the calling party, if that's
the right we have to turn down and get themto their
original appropriation, we do. W adjust all the
headgates i f necessary.

Typically, what we find is nost of the guys
pretty well know what they're entitled to. And that's
what they like to set their ditch to. It handles that
anmount of water. They can deal with it. They're in
priority. W' Il |look for the nost junior right.

Q And is that process one that continues every
day throughout the irrigation season, that there's a
constant adjustnent of the various rights in response
to the changi ng conditions?

A. Well, maybe not every day. But probably
every other day. The streamcontinues to dimnish as

t he sumrer goes on. So you have to readjust and maybe
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go find another -- the next junior in priority.

Q And do you utilize both the USGS and the
St at e- owned stream gauges in the course of the work you
do to regulate the streans?

A The stream gauges that are located in this
particular instance on Little Goose and Bi g Goose, we
operate even though they are USGS gauges.

Q And do you utilize the information fromthose
gauges in conducting the regulation that you' re engaged
I n?

A Yes, we do.

Q If | understand right, during the process of
regul ati ng, you have on occasi on, and have not on

occasi on, placed tags on headgates; correct?

A That's correct.

Q Now, you were provided with a statute from
M. Wechsler --

A Yes.

Q -- that said you're supposed to put tags on
all the time -- yeah, tags on all the tine; right?

A Yes.

Q If you don't put a tag on, does that nean the

streamisn't in regulation?
A. No. If we don't apply the tag and we are in

the process of regulating, that is probably sonebody we
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have contacted and advised themthat it's in
regulation. Like | said, we have to go through the
system The next two days, we'll go back through the
system |f sonebody has changed the setting on one of
t hose ditches and taken nore water after we had advi sed
them they will get a tag on that ditch then.

Q WIl they also on occasion get a |ock?

A Cccasionally we'll put a lock. W used to
like to use the railroad seals, but we can't get those
anynore. The | ocks are expensive.

Q So it sounds |like you give people the benefit
of the doubt, and if they prove thenselves not to be
trustworthy, you start elevating the systens you take
to ensure their conpliance?

A Exactly.

Q And ultimately, people can be prosecuted
crimnally in Womng if they ness around with the
headgate when it's under regul ation; right?

A They can.

Q But in order to prosecute -- if | understand
right, in order to prosecute themcrimnally, first the
tag has to be applied; right?

A. Ri ght .

Q Now, in addition to the fact that there may

not be tags denonstrating specific regulation on any
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gi ven day, the hydrographer conm ssioners, if |
understand it, keep diaries; right?

A They do.

Q Now, assuming that a tag wasn't applied to a
particul ar headgate on a particul ar day, could we | ook
to the hydrographer diaries to show what action may
have been taken with regard to that headgate on that
day?

A. Either the diary or the adm nistrative report
shoul d refl ect an action.

Q Al right. Now, if | understand right,
sonmetines in sone streans there is a direct flow
There's an anmount of water for direct flow, and then
there's also reservoir water in the sane stream is
that true?

A That's true.

Q And are you able to keep track in your
position -- is Division Il able to keep track of what's
reservoir water and what's the natural flow?

A Any time there's a rel ease on one of the
reservoirs that we work with the conpanies to convey
the water down to that particular owner of the water,
we keep an accounting on that, yes.

Q And if | understand right, do you see orders

fromthe reservoir operators?
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A Yes. The reservoir conpany.
Q They will call you up and say, we want to
rel ease a certain anount of water; correct?

A They send themin in witing or bring them

Q And then you're able to keep track of that
reservoir water as it nmakes its way down to
particul ari zed di versi ons?

A. We keep track of it, shuffle it into the
proper ditch that it's supposed to go into. W also
keep a running total. And when that individual's water
Is used up in the reservoir, we shut themoff. A |ot
of tines, the conpanies are pretty good about keeping
the books. And they'll catch it. |[|f they don't, we
usually do and rem nd them hey, so and so ran out.

Q And at the sane tine that you' re shepherding
the reservoir water down the stream are you al so able

to regulate the natural or direct flowin the stream by

priority?
A Yes.
Q You were asked, | think after that, about

calls within Wom ng on the main stem of the Tongue.
Do you renenber that?

A Yes.

Q And | think you said that there had not been
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calls on the main stem of the Tongue in 2004 and 2006
in Woning; is that right?

A Correct.

Q Now, was there a hydrographer conmm ssioner
enpl oyed by the Division in 2004 and 2006 with
responsibility for the main stem of the Tongue R ver?

A M. Knapp and M. Boyd woul d have been those
parties, yes.

Q And it's your understanding that no Wom ng
appropriator made a call on the river during those two
year s?

A Correct.

Q And are you famliar with Wom ng Statute --
| know the nunber m ght not nean nuch, but it's
41-3-606 -- entitled "Conmm ssioners performance of
duties request for regulation"? Do you recall that
statute fromyour tine as superintendent?

A Vaguel y, yes.

Q Vaguely. 1'mgoing to read just the second
sentence of it. Maybe I'll read the first in case the
Court's not famliar. It says --

MR. VWECHSLER: Your Honor, if we're going to
testify to this, could | ask for a copy of the statute?

MR. KASTE: Can you turn that on?

MR. VWECHSLER: Thank you.
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SPECI AL MASTER: Thank you.

MR. KASTE: |'m shocked and di snayed t hat
M. Wechsler has not nenorized the Wom ng Stat ut es.

SPECI AL MASTER:  You don't have a code book
| i ke Montana?

MR. KASTE: We do have a code titled 41 of
the Womng Statutes. It's all about water. And I
don't have a copy in hand.

SPECI AL MASTER:  Ckay.

MR. KASTE: |Is there a way we can -- that's
better. Very good.
BY MR KASTE:

Q So it's actually on the nonitor beside you.

Are you able to read that, M. Witaker?

A Yes, | am
Q Pl ease take a nmonent to read through the
substance of the statute, and then I'll ask you a

coupl e questi ons.

A Ckay.

Q | think you established that no -- is this
fair? No holder of a Wom ng water right nmade a call
on the main stem of the Tongue in 2004 and 20067

A Correct.

Q Is that, then, the limt of your hydrographer

comm ssioners' authority to regul ate?
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A Correct.

Q Woul d you or your hydrographer comm ssioners,
when you were superintendent, have the authority to
regul ate diversions in Wom ng based on a call from
Mont ana? AlIl on your own? Wuld you have that
authority?

A Not on our own. | believe we would want to
have the state engi neer order us to do so.

Q Fair enough. Did the state engi neer order
you or any nenber of your staff to regul ate any
di versions in Womng in 2004 or 2006 for the benefit
of the State of Montana?

A No.

Q So we can all agree that whatever fault there
Isinthis case, it belongs to M. Tyrrell?

A Yes.

Q Very good.

MR. WECHSLER: |'Ill just stand up now.

MR KASTE: He rests. No.

MR. VWECHSLER: Well, | --

SPECI AL MASTER: Are you anti ci pating?

MR, VWECHSLER: |'m anticipating he's going to
go outside the scope.

MR. KASTE: Not yet. | wll save it for

| ast .
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SPECI AL MASTER: But you can still junmp up if
you think he's not staying within that prom se.

MR. KASTE: | will build to the exciting
part. | hope.
BY MR KASTE:

Q Wth regard to the main stem of the Tongue
River and its tributaries, do | understand right that
regul ation occurs on the tributaries of the Tongue
Ri ver routinely?

A It does.

Q Can you tell us what tributaries of the
Tongue River get reqgqulated typically in a regular year?

A Bi g Goose, Little Goose, WIf Creek, Soldier
Creek, Little Tongue.

Q Now, we have a map on your screen of the
Tongue River Basin in Montana. And if you see where
I"'mdrawing, if that's the main stem of the Tongue
Ri ver.

A | lost it. There it is.

Q See the line that | drew? That's what |'m
doing is the main stemof the Tongue River. Have you
Identified nost or all of the tributaries to the Tongue
Ri ver that are regulated routinely?

A Yes.

Q So, for exanple, WIf Creek is typically a
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tributary that gets regul ated?

A It is.

Q In nost years or all years?

A Most years. Virtually every year.

Q Al right. And then if | understand right,
it's this piece bel ow Ranchester that you were
di scussing with M. Wchsler when you said there wasn't
regulation of the main stem of the Tongue; is that
right?

A Are you referring to when the two ditches up
by Dayton were running sone surplus water?

Q No. |I'mjust talking in general. | think
M. Wechsl er asked you a couple tinmes about there not
bei ng regul ation of the main stemof the Tongue. And I
just want to figure out if it's limted pretty nuch to
this area bel ow Ranchester and to the state |ine.

A There was virtually nothing on the main stem

Q Al right. So it could go farther upstream
t han Ranchester?

A Yeah.

Q Fair enough. Al right. You were asked
about a letter tal king about the Beatty Spur project.
Do you recall that?

A Yes.

Q Do you recall whether or not that project
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ever was conpl et ed?

A No, | don't. | don't believe it was.

Q Fair enough. All right. You were asked a
little bit about irrigation along Prairie Dog Creek.
Do you recall that?

A Yes.

Q Wher e does nost of the water that's used for
irrigation in Prairie Dog Creek cone fronf

A. It comes from North and South Piney Creek and
Kear ney Lake Reservoir.

Q If | understand right, that's water fromthe

Tongue Ri ver Basin?

A Yes.
Q And | think we went on the tour and you
showed the Special Master the crossover ditches. |Is

t hat where that Powder River water nmakes its way into
t he Tongue Ri ver drai nage?

A No. The crossover ditches are three big
ditches in Story, and they water from South Piney over
to North Piney. The actual ditch diversions are out of
North Piney. Uppernost is the Mead and Cof feen, which
can -- the return flows off of part of it go into the
Little Goose drainage. The mddle ditch is
Pi ney/ Cruse. Sone of that is conveyed down into the

Littl e Goose drainage. Part of it's conveyed -- the
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return flow s conveyed back into Prairie Dog. And then
the lower ditch is Prairie Dog Water Supply.

Q Okay. Now, Figure 2 from M. Book's report
that you tal ked about with M. Wchsler, and it shows
at the bottomthe reservoirs in the Big Horn Muntai ns.
You see those?

A Yes.

Q And | think as you were talking with him
about this highority system | think it's inportant we
try and figure out which of the reservoirs that applies
to.

Can you identify which of the reservoirs that
process invol ves?

A It's mainly Cross Creek, Big Horn, Last
Chance, Martin, WIIlitts, Ganger. Those.

Q Par k?

A Not so rmuch Park. Partially Park gets sone
wat er when the Big Horn fills and spills.

Q Ckay.

A It gets a portion of its supply.

Q Al right. If I understand right, these
things fill in the order of their elevation because
t hey nust?

A. Well, they nust. But also the fact that

there's still snow and nobody can get up there to nake
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any adjustnents on anyt hi ng.

Q Al right. But if |I understand right, do the
folks in Division Il keep track of whose water actually
bel ongs to who?

A Yes, we do. As soon as we get there, we can
sort it out.

Q Al right. And do the people in Division
Il -- or does the systemtake place with the intent of
the owners of all the reservoirs?

A Definitely. Most of the tinme, if there's
storage in one reservoir that needs to be transferred
to another reservoir because of priority and sonebody
didn't fill, nost of the tinme those owners work it out
and talk to us about it. They have done it for a
nunber of years. And they are a very cohesive group
and very easy to get along with each other.

Q Al right. Now, after tal king about sort of
our version of big reservoirs in the Tongue River, you
tal ked about the single-owner reservoirs wth
M. Wechsler. And | think he indicated that you don't
regul ate those reservoirs. So | want to tal k about
t hose for a second.

If | understand right, the fol ks that own
t hese reservoirs, these single-owner reservoirs, where

I's the place where they use the water in relation to
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their reservoir, typically?

A It's either immediately adjacent to the
reservoir or just a little ways downstream |In these
type of situations, what we |look for is there's no
I nterveners that can be injured; and, therefore, we
don't get a request to cone in and actually adm nister
any water that's rel eased fromthose.

Q Do they have -- do the reservoir operators
have the right to use the water that they have stored
when they would |ike to?

A Yes.

Q Al right. Now, it sounds to ne like this
probably doesn't occur, but I'll ask. [In the event
that one of these reservoirs is on a streamthat goes
into regulation, would they be required to stop storing
when regul ati on begi ns?

A It depends on their priority.

Q If they were out of priority, they would be
required to stop storing?

A Correct.

Q They woul d be regul ated |i ke anybody el se?

A Ri ght .

Q You talked with M. Wchsler about a letter
that tal ked about winter rel eases from Kearney Lake.

Do you recall that?
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A Yes.
Q Al right. There are a couple reservoirs in
the Big Horns that release a little bit of water over

the winter; isn't that true?

A Yes.

Q Do you count the water that they rel ease as
part of Division Il's work?

A. We know t he anpunt that they're set for.
Like | said previously, Park, | believe, is 4 and a

hal f. Kearney Lake is 3 to 4 roughly. 1It's kind of
hard to gauge. And WIllow Park is sonmething like 7, |
believe. O -- we're -- we usually check those

rel eases after they shut down for the w nter period.
And that's the setting it will stay through the w nter
period. That can be accounted, yes.

Q kay. And if | understand right, you know
how much generally has been rel eased over the course of
the winter. Can you count that against that
reservoir's fill?

A There is a provision in the statutes that any
time there's excess water rel eased and then the
reservoir doesn't fill in the spring, that that anount
coul d be accounted agai nst their storage, yes.

Q Have you had to do that with the high

nountain reservoirs in the Big Horns ever?
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A No.

Q VWhy not ?

A Generally, it doesn't cone into play. Wat
happens a | ot of tines, the bigger ditches down on
Little Goose, for exanple, they -- they m ght be short
of water early in the year. But they will not call for
regul ati on because they want to continue to store as
| ong as possible in the hopes that they will fill. But
there's no guarantee. There's other earlier rights
that don't have any reservoir water, so they may call
t hem out anyway. But the guys will keep shuffling
wat er down the streamto keep that | ower guy happy and
keep the call off as |long as they can.

Q Are there any upstream junior water
appropriati ons above these reservoirs?

A No.

Q kay. If there was one, if there was an
irrigator on Cloud Peak --

A Good | uck.

Q -- | don't know what he woul d be grow ng, but
let's say there was a guy up there. And this water was
all oned to pass through one of the reservoirs during
the course of the winter. And then that reservoir
attenpted to make a call on the upstreamjunior. Wuld

you al low that call?

Bray Reporting - (406) 670-9533



© 00 N o O b~ w NP

N DN DN N DD P P P PPk
g b~ W N B O © 00 N OO OB~ w N +» O

Page 1771

Cross- Exam nati on by M chael Wit aker
M CHAEL WHI TAKER - Cctober 28, 2013

A No.
Q | think there's been sone talk a little bit
about the one-fill rule in Womng. And | do hope to

clear up a msconception | think that's gone on, if

you'll hel p ne.

The one-fill rule in Womng, if | understand
it, entitles you to fill your reservoir one tine;
correct?

A Correct.
Q Okay. Now, if there's extra water avail able

in the system and nobody is calling for water, can you
put nore water in your reservoir than your one fill?

A | f they have space avail able and you get into
a situation, say you had a significant rainstormin the
m ddl e of the summer and there was a free river
situation at the tinme, the reservoir would then be in
priority to store a portion of that water, yes.

MR. KASTE: Now, M. Wchsler, you can stand

up.
BY MR KASTE:

Q Now |'m going to go outside the scope of your
di rect exam nation because I'ma little bit befuddled
why we didn't just ask you about it then. And I'm
going to ask you about calls that may or may not have

been made by fol ks in Montana. And now he's going to
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obj ect .

MR. VWECHSLER  Your Honor, | nean, it wasn't
within the scope of direct. W did allow Wonm ng --
we -- Montana and Wom ng had di scussi ons over whet her
or not the Wom ng wi tnesses ought to -- they ought to
put themon first. And ny understanding is they wl|
be putting on each of the other Wom ng w t nesses
first. They chose not to with M. Witaker. | don't
see why we ought to be able to go beyond the scope of
di rect.

MR. KASTE: Well, we would have to recall him
again in our case in chief. And, frankly, | cannot
under stand why you wouldn't want to hear what his
recoll ection is about calls.

SPECI AL MASTER: So at sone point, | would
actually love to hear it. |Is there a reason why, at
this stage, we should have your direct?

MR. KASTE: So that M. Whitaker, who doesn't
work for us, doesn't have to cone back here in two
weeks.

SPECI AL MASTER Ckay. And is it ny
under st andi ng, then, that you do not plan to call
M. Whitaker for another purpose?

MR. KASTE: No. | want to ask hi mabout one

particul ar subject nmatter that | would have reasonably
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antici pated thembringing up during their direct. And
then | wanted to ask him-- |'mgoing to be done.

SPECI AL MASTER: So, M. Wechsler, other than
the fact that M. Wiitaker will now be testifying out
of order in the mddle of your case, and | realize
you' d prefer that not to happen, but at the sane tine,
on the assunption that M. Witaker does not live a
bl ock or two fromhere, |1'd prefer not to force himto
cone back. Do you have any probl enf?

MR. WECHSLER: No, | will wthdraw ny
obj ecti on.

SPECI AL MASTER: Ckay. Thank you.

BY MR KASTE:

Q Al right, M. Witaker. This won't take
very long. But we have to go through that process, and
| apol ogi ze for the del ay.

There has been testinony in this case about
comuni cati ons between fol ks in Montana and folks in
Wom ng over the years. D d you ever see a
communi cation from anyone in Mntana prior to 2004 that
you woul d construe as a call on you or the State of
Wonming to regulate or deliver water to Montana?

A No.

MR. KASTE: No further questions.

SPECI AL MASTER:  Ckay.
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EXAM NATI ON
BY SPECI AL MASTER

Q First of all, | just have one or two. And |
think these are relatively quick questions. But |I'm
just trying to sort things out nyself.

So the first question goes to Exhibit W3,
which is the letter to Ji mWagner regardi ng Kear ney
Lake winter flowrelease. And | don't know whet her you
need this particular letter to answer this question.
But the second sentence of it says, "Accordingly we
wll set the Prairie Dog Ditch for stock water at that
time." Can you explain what that has to do with
Kear ney Lake?

A Yes, sir. Prairie Dog Water Supply Conpany
has the nost senior right on that streamin that area,
Piney creek. And the two ditches | nentioned
previously, Piney-Cruse and Mead and Cof feen, al so have
sone Kearney Lake water that is owned by sone of their
menbers. | felt like if we allowed Prairie Dog to shut
down Kearney Lake, they could then turn around and call
for regulation and take out all the water out of those
other two ditches. And since they were the ones
requesting to shut down early to nmake the repairs on
Kear ney Lake, then they are the ones that should

suffer. So we set their ditch at stock water and | et
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the other two ditches take direct flow that they were
entitled to.

Q So what was -- to your know edge, what was
t he purpose, then, of the winter flow release from
Kearney Lake at this tine?

A | believe the winter flow rel ease from
Kear ney Lake and also the one in WIllow Park are part
of their Forest Service permt that allowed themto
construct the reservoirs. Secondarily, they don't want
the reservoirs to fill in the wintertinme; WII|ow Park
especi ally, because it has a big concrete chute for a
spillway, and the ice will just break that up.

Q And so then the purposes of rel easing water
fromthese -- from Kearney Lake during the winter is
both in order to conply -- to your understanding,
conply with Forest Service requirenents that were part
of being able to construct the | ake, as well as
avoi di ng danage to the | ake?

A Exactly.

Q And then going back to M. Kaste's question a
noment ago. |If there were sonebody upstream from
Kearney Lake, and | realize that that's not the case,
but if there were sonebody upstreamand later in the
year Kearney Lake needed sone additional water to fill

up their | ake because they had to let this other water
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go down in the neantine and the people upstream
objected to that, you would have told Kearney Lake, no,
you can't?

A That woul d have been counted agai nst their
storage anmount. Yes, sir.

Q Okay. Thanks. And then | also wanted to
make sure | understood the highority. So under the
hi ghority, what you're doing is filling up the
reservoirs at the very top of the system And then
when you actually can get up there and begin to
actual ly regul ate those various reservoirs, at that
poi nt, you then have to sort out whose water is whose
within that reservoir?

A Not only whose water is whose in that
particul ar reservoir but we ook at all the reservoir
storage in a particular elevation, and we figure out
who owes who water, which reservoir owns the other
reservoir water because of the difference in priority
dates and anounts.

Q So even though you have the reservoir at the
hi ghest filling up, you can later actually determ ne,
as a matter of priority, how nuch water belonged to
that reservoir that's filled up first and how nuch
bel onged to various reservoirs that are further down

t he nount ai n?
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A Exactly. And | -- and one year, | think it
was 2004, all of the storage in Cross Creek, which is
t he upper reservoir, actually belonged to three senior
reservoirs down bel ow Bi g Horn.

Q And did | al so understand that when you're
actually able to regulate the reservoirs, there are two
different ways that you can treat the water which has
been stored by highority but not according to priority?
One of those is you can let that water go down to the
other reservoir to be stored there. O a second
possibility is that you can keep the water where it is
but release it to the correct individuals?

A That's exactly right. And that's usually
sonet hi ng those individual owners already worked out
before we got into it.

Q Ckay.

A They' || concur -- or we concurred with
whi chever nethod they wanted to use.

Q And to the degree that you say filled a
reservoir by highority and a portion of that by
priority belongs to another reservoir and you let that
wat er, say, flow down to that other reservoir, can the
first reservoir, the one that was highest in terns of
hi ghority, then fill up to its capacity?

A Only if he's in priority.
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Q Okay. But to the degree he's in priority, he
can do that?

A That's right. And really the reason we use
hi ghority is because we cannot physically get there at
that tinme of the year.

Q Right. But to the degree that sonebody has
filled up by highority and has to rel ease that water,
that doesn't count against themso long as there's
wat er that they can take under their priority right
of --

A Correct. |If they had space and they were in
priority, they could fill at that tine.

Q Ckay. Thank you.

SPECI AL MASTER. So, M. Kaste, did you have
any additional cross-exam nation questions?
RECROSS- EXAM NATI ON
BY MR KASTE:

Q Maybe this isn't clear, but | probably
should -- when you're able to get to the high nountain
reservoirs and take -- and assess what's gone on -- the
Speci al Master just asked you if water has to be passed
fromone of the higher reservoirs to the | ower, can
they take nore water at the higher reservoir. Do you
remenber that? And you said only if they are in

priority. And, typically, once you're able to get up
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into the mountains in, sounded |like, |ate May, maybe
early June; is that fair?

A That's fair. [|'msorry.

Q kay. Wthin a very short period of tine, if
| understand right, the streans typically go on
regul ation; is that fair?

A That's correct.

Q Are the reservoirs allowed to conti nue
storing once the stream goes on regul ati on?

A No. Because generally they're the nost
junior in priority.

Q And | just want to nmake it clear. Wen you
say only if they are in priority once the stream goes

on regulation, they are typically not in priority --

A Ri ght .
Q -- not able to fill again; is that fair?
A Ri ght .

Q Al right. And | guess that |leads ne to
anot her question. Once reservoir releases begin, does

the streamautomatically go into regul ati on?

A No.
Q No?
A. No, we can shepherd reservoir water w thout a

call for regulation.

Q Typically, they tend to coincide, but not --
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A Typically, it's in conjunction because the
ditch you're taking water out of is also an owner in a
reservoir. So they replace what we took out. But it
doesn't have to occur that way.

Q And | think |I understood. At tines, the sane
folks that own irrigation rights down at the bottom of
the base of the nmountain own reservoir storage up at
the top and have -- if | understood right, at tines
t hey have foregone making a call in order to attenpt to
store water; is that true?

A They wll forego making the call. And in
addition, they will not take their full appropriation,
allowi ng the senior rights down below to have that
water so they wll not place a call in the system
whi ch allows the reservoirs to continue to store.

Q kay. If they did make -- or if that water
had to be passed through, is there sufficient early
wat er rights on these streans to gobble it all up?

A Most likely, if we're in that kind of a
situation, yes. The stream s flow going into the
reservoirs would be | ow enough that everything they
woul d pass then woul d be diverted down bel ow.

Q Thank you.

SPECI AL MASTER: Ckay. Actually, just one

ot her qui ck questi on.

Bray Reporting - (406) 670-9533



© 00 N o O b~ w NP

N DN DN N DD P P P PPk
g b~ W N B O © 00 N OO OB~ w N +» O

Page 1781

Further Exam nation by the Special Master
M CHAEL WHI TAKER - Cctober 28, 2013

FURTHER EXAM NATI ON
BY SPECI AL MASTER

Q When you were talking at the very outset
about the Wom ng conm ssioner system | believe you
said that when you first went to work for the state
engi neer's office, were the water comm ssioners
t hensel ves enpl oyed by the county rather than the state
engi neer ?

A The seasonal water conm ssioners were
enpl oyed by the various counti es.

Q At that point in tine, did the conm ssioners
who were enpl oyed by the county carry out the sane
responsibilities as water comm ssioners do today?

A They did. In fact, we had to budget with
each county for those people. And we were in control
of them And they worked for us, not for the county
comm ssioners. They worked for us because county
comm ssioners sinply approved the budget we submtted.

Q So it was really a funding difference nore
t han anyt hi ng el se?

A Right. R ght. And there were inequities
t hroughout the different counties. Sone counties were
richer; sone counties were poorer. And that's what
essentially drove us to nake it the systemthat we have

t oday, where everything is funded by the state.
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Q Ckay. And do you have any know edge as to
how far back the conm ssioner system goes?

A Prior to statehood.

Q Ckay. Thank you.

SPECI AL MASTER: So, M. Wechsler, both
redirect on the first set of questions, and then you're
wel come to cross-exam ne the witness on the one new
guestion that was asked.

REDI RECT EXAM NATI ON
BY VMR WECHSLER:

Q M. \Whitaker, one of the early questions that
M. Kaste asked you was about the active water rights.
Do you recall that discussion?

A Yes.

Q And those water rights are all capabl e of
taking water; correct?

A To ny knowl edge, they are, yes.

Q Legally able to take water?

A Anyt hi ng that we consider active would be a
valid water right that would be able to take water.

Q Can you think -- can you identify any active
wat er rights during the years 2001, 2002, 2004, and
2006 that were active water rights but chose
voluntarily not to take their water?

A No.
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Q Lets's talk a little bit about regulation in
connection with those active water rights. Wen a
stream goes into regulation, it's because too nuch
water is being taken upstreamto satisfy the calling
right; correct?

A Yes.

Q And that's why you go into regulations, so
t hat enough water can get down to the calling right?

A Yes.

Q So you're shutting down sone of those active
water rights that are taking their water?

A Yes.

Q When you were talking with M. Kaste about
whet her or not you tagged -- and it sounded |ike
sonetinmes you did tag and sonetines you didn't; right?
Do you renenber that discussion?

A Yes.

Q And what | understood you to be saying is
that sonetines the water users woul d cooperate with
you; right?

A Most of the tinme they did.

Q And when they did, there was no reason to
pl ace a tag?

A. Ri ght .

Q Because they were conpl yi ng your
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i nstructions?

A That's right.

Q You talked with M. Kaste about ditches that
take all the water. Do you recall that conversation?
A Was that in regard to making a call for

regul ati on?

Q Yes, that you would check and see that a
right was, in fact, drying up the river. Do you
remenber that?

A Yes. That's the first thing we do is make
sure they're taking everything that's available to
t hem

Q Are there sone ditches that aren't capable of
taking the entire river?

A It's not that they can take the entire river;
it's whether or not they're taking their appropriation.

Q Are there sone that can't dry up the river?

A Not if they're placing the call.

Q And are there sone that have physi cal
limtations?

A Every ditch has physical limtations --

Q And are --

A. -- as to size. But the key to regulation is
they have to dry up the streamtaking all the water

that's available to themat that point and prove to us
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that they are, indeed, short of their original
appropriation.

Q Are there any that have physical limtations
that prevent themfromdrying up the streanf

A No. |If they do we tell them before we
regul ate they need fix it.

Q When you're -- you talked with M. Kaste
about reqgulating reservoir water. Do you recall that
conversation?

A Yes.

Q So | think | understood you to be saying you
basi cally shepherd the water down to the place where
the storage water is required; right?

A To the party that ordered it, yes.

Q And so along the way you're nmaking sure that
peopl e aren't taking that stored water?

A Ri ght .

Q And you do that in part by making sure that
if there's direct flow available to them that they're

only taking that direct flowthat they're entitled to;

right?
A That's correct.
Q Below the right that's calling for storage,

you' re not doing any regulation; right?

A Ri ght.
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Q You tal ked with M. Kaste about that statute.
| think it was 41-3-306. Do you recall that?

A Yes.

Q And | think the gist of that conversation
that | understood was that you were only allowed to
honor a call froma Wom ng appropriator; right?

A Correct.

Q So if Montana had made a call for water, you

couldn't have honored it?

A In nmy tenure, | never received anything |
considered to be a request. | had nunerous
conversations wwth M. Kerbel. Keith and | are

friends. How hot it was here. How dry it was. How
hot it was and dry it was in Wom ng. But nothing I
considered to be a request.

The only request that | recall are the
witten requests that went to the state engi neer.

Q s there certain | anguage that he woul d have
had to use?

A | f sonmebody woul d have call ed and said they
were representing Montana and wanted us to regul ate, |
woul d have told himto put it in witing. |f that had
gone to ne, | would have passed it to the state
engi neer for his comrent and instructions.

Q Goi ng back to that statute, and | think what

Bray Reporting - (406) 670-9533




© 00 N o O b~ w NP

N DN DN N DD P P P PPk
g b~ W N B O © 00 N OO OB~ w N +» O

Page 1787

Redi rect Exam nation by M. Wchsl er
M CHAEL WHI TAKER - Cctober 28, 2013

my original question was is that under 41-3-306 you
said you' re only allowed to honor a call for water from
sonmeone from Wom ng; right?

A That's ny interpretation, yes.

Q So ny question is: Even if M. Kerbel had
made a call for water to you, you could not have
honored that; right?

A. | would have told himjust what | said. |
woul d have said, Keith, would you please put it in
witing? And | would have passed it on to the state
engi neer.

Q So ny question is: You could not have

honored that; right?

A Not without the state engi neer being
i nvol ved, | couldn't.

Q And - -

A As | stated, the requirenents that we use for
responding to a call is the ability to check on what

the right is, what's being diverted, was there indeed
shortage. And by our statute, were they a Won ng
appropri ator.

Q Did you ever tell M. Kerbel that you woul d
not be able to honor a call from Montana?

A | never had to.

Q Did you ever tell anybody el se from Montana?
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A No. Never had any other comments.

Q You spoke with M. Kaste about the
si ngl e-owner reservoirs. Do you recall that?

A Yes.

Q And | think you said when you -- when you're
eval uati ng those single-owner reservoirs, you check to
see, hey, is this going to hurt anybody in Wonmng; is
that right?

A No. We don't check to see. If there are
peopl e intervening in the point where the reservoir
water is stored and where it's being used, intervening
peopl e that are injured potentially who call us up, we
woul d get involved in that. |[|f we had to, then we
woul d shepherd the reservoir water fromthose down to
where they're needed.

Q You would check to see if there was injury to
Wom ng water users; right?

A If we received a call from sonebody that they
were concerned about this water being transported
through their property or sonething, they felt |ike

they were being injured, we would investigate that,

yes.
Q Did that ever occur?
A | s that what?
Q Did that ever occur?
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A No. It hasn't.

Q When you're | ooking at that injury, would you
have checked to see if there would have been injury to
the State of Montana?

A No.

Q You tal ked about regul ation on the
tributaries to the main stem Do you recall that
di scussi on?

A Yes.

Q When you' re doing regulation on the main
stem you're only doing it to that calling right;
correct?

A W're only -- if we were -- if -- when we
regulate a stream be it Little Goose, Big Goose,
what ever, we go upstreamfromthat right. Now, if
there's a tributary that's comng in that's got
diversions on it that are junior, that's where we'll go
to get the water to satisfy the calling right.

Q And then below the calling right, you're not
doi ng regul ati on?

A Right. Correct.

Q You tal ked wth M. Kaste and al so the
Speci al Master about the rel eases from Kear ney
Reservoir, and kind of what | understood you to be

saying was sort of the reason that you allow rel eases
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from Kearney Reservoir. Do you recall that discussion?

A Yes.

Q Do you have before you Exhibit Wom ng 2907
It begins "Notice to appropriator to begin reservoir
storage" for the sane year that we | ooked at for the
Kear ney Lake letter.

A | don't have it. I'mfamliar wth the
|l etter for the storage, yes.

Q Unfortunately, I'mtold we don't have anot her
copy. So if you could take a nonment to | ook through
that pile. |It's a one-page docunent. |In the |ower
right-hand corner, it says Exhibit W290. At the top,
It says, "Notice to appropriator to begin reservoir
storage. "

A ["'mfamliar with the form yes. | don't
have it yet, but I'mfamliar with it.

MR. VWECHSLER: May | approach, Your Honor?
SPECI AL MASTER: Oh, yes, you may. |'m
sorry.

BY MR WECHSLER:

Q Do you recogni ze this docunent?

A Yes, | do.

Q What is it?

A. It's a notice to appropriator to begin

reservoir storage. And this particular one is for
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Kear ney Lake Reservoir in the year 2001.

Q And it's signed by M. LoGuidice?

A It is.

Q Who was a water conmi ssioner at the tine you
wer e superint endent ?

A He was the assistant superintendent, yes.

MR. WECHSLER:  Your Honor, |'d nove the
adm ssi on of Exhibit W290.
MR. KASTE: No objection.
SPECI AL MASTER: Exhibit W90 is admtted
I nto evi dence.
(Exhi bit W290 adm tted.)
BY MR WECHSLER

Q And here, if you look in the first paragraph,
| think it describes the rule that you were di scussing
with M. Kaste and the Special Master that al
reservoirs be filled at such tinmes that will not
interfere with the use of water by direct flow
appropriation. Do you see that?

A Yes.

Q The next paragraph says, "The purpose of this
provisional lawis for the protection of junior direct
flow rights agai nst depletion of the water supply of
the stream by reservoir storage during the irrigation

season when the reservoir mght have been filled at a
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time when there was nore water available in all direct

flowrights on the streamcould use beneficially"; you

see that?
A Yes.
Q When you are storing water in the spring,

that is water that otherw se m ght be available to
appropriators; right?

A. Potentially, yes.

Q We tal ked earlier about the surplus rule and
there m ght be surplus water available for the water
users; correct?

A Depends on how nmuch water is in the system
yes.

Q And that's water that's available for
downstream users; right?

A That's water that's avail able for everybody
on that stream yes.

Q W' re not tal king about the upstream users;
correct?

A We're tal king about everybody on that stream
surplus water, yes.

Q And so if you're allow ng wi nter rel eases
you' re inpacting those downstream juniors; right?

A. They have the ability to place a call for

regul ati on.
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Q | think my guestion was just if you're
| npacting them

A No.

Q You' re not inpacting thenf

A No.

Q You're storing water at a tine that it
ot herwi se m ght be avail abl e?

A. Well, they set the release for the wnter
period in order not to fill and potentially injure the
reservoir. O they're required to by either the Forest
Service permt to construct the reservoir or in the
case of the Park Reservoir where there's actually a
requi rement for that reservoir on the permt. That's
t he purpose of the wintertine rel ease.

Q One of the purposes is to ensure that the
reservoir itself doesn't get damaged?

A Partially.

Q Wul d you require the owners of the operator
to operate the reservoir in a way that woul d danage
their facilities?

A No. No. Just the sane as we don't require
ditches to take nore water than they w sh to.

Q You spoke wwth M. Kaste about the one-fil
rule. Do you recall that?

A. Yes.
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Q Now, you -- if | recall correctly, Woni ng
has a statute that actually allows potentially up to
another half fill to be taken froma reservoir at
times; is that right?

A You could potentially refill the whole thing
I f you had space avail able and you were in priority and
there was water available to do it.

Q Let's turn to the question of your
communi cations with M. Kerbel. You'll agree with ne,
no doubt, that the state of Womng is upstream from
the stream-- the state of Montana; right?

A Ri ght.

Q And we tal ked earlier, you were aware that

they had water rights on the main stem of the Tongue

Ri ver?
A Correct.
Q And you knew that some of those were

pre- Conpact, pre-19507?

A Correct.

Q And you al so knew that they had a reservoir
I n Montana; correct?

A Tongue R ver Reservoir, yes.

Q And you were aware that that had a 1937
priority date?

A | knewit was in the '30s. '37 | |earned
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t oday, yes.

Q You al so general ly understood that when
rel eases occurred, of a reservoir, that the direct flow
rights were probably short?

A They coul d be.

Q You spoke with M. Kerbel on a regul ar basis?

A We woul d tal k generally once, twice a sumer
and then at the conpact neeting each year. And then
when we started the technical neetings, we' d get
t oget her then, yes.

Q And so fromwhat | understood you said to
M. Kaste, you never understood that M. Kerbel used
what ever the magic words were to request water; right?

A | never heard anything that | considered to
be a request. As | stated, if | had, |I would have
asked to have it in witing and conveyed it to the
state engi neer.

Q And there you're tal ki ng about what you would
have considered to be a request; right?

A Yes.

Q You tal ked about water supplies in both
states; correct?

A. We tal ked about water supplies in both
states. W tal ked about a | ot of things. Tal ked about

gol f ganes.
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Q You tal ked about shortages in both states?
A Sonet i nmes.
Q You were aware that there were tinmes when

Mont ana was short of water?

A | was aware that sonetinmes they were short of
water. Sonetinmes we were short of water.

Q But you were aware that if the water was used
In Womng, there's no way it could get to Montana;
right?

A W were within -- we were regulating on the
streans. And a lot of tines, Keith would ask, what are
you guys regulated to? 1'd tell him many tines we
of fered, hey, conme down. W' Il take you out anywhere
you want to go, show you what's going on, the tab book,
t he whol e works.

Q I n other words, he asked you how far back is
Wom ng regul ated; right?

A Yeah. (Cccasionally he'd say, what are you
guys regul ated to?

Q You ever say, are you regulated to bel ow
19507

A No. He just asked the date. He didn't
mention 1950, that | recall.

Q When he asked you what you were regul at ed

back to, did you ever tell him we don't have any

Bray Reporting - (406) 670-9533




© 00 N o O b~ w NP

N DN DN N DD P P P PPk
g b~ W N B O © 00 N OO OB~ w N +» O

Page 1797

Redi rect Exam nation by M. Wchsl er
M CHAEL WHI TAKER - Cctober 28, 2013

regul ation on the main stem of the Tongue?

A | think Keith was aware of that. Basically,
| remenber telling himwhat we were regulated to on
Littl e Goose, Big Goose, WIf Creek. Those were the
mai n ones.

Q You would then be surprised if M. Kerbel
testified that he was not aware that there was no
regul ation on the main stenf

A. | would be surprised at that, yes.

Q Did you understand that M. Kerbel was

concer ned about shortages in Mntana?

A | knew he was concerned about shortages in
Montana. | was concerned about shortages in Wom ng.
Q Wbul d have been | ogical to understand that

Mont ana needed nore water; right?

A And Wom ng, too, yes.

Q Over the years, beginning in the 1980s,
Mont ana attenpted to devel op a system of adm nistration
of the conpact; right?

A | believe Gary Fritz was pushing for that,
yes.

Q And that started sonetine in the early 1980s?

A. Possibly. | recall when | first started
going to the neetings that M. Fritz brought that up,

yes.
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And it continued throughout the '80s; right?
It continued for several years, as | recall.
And, again --

| couldn't say just how | ong.

O > O > O

Again, in the 2000s, there was nore efforts
to be finding a way to adm ni ster the conpact; right?

A | don't think there was -- | don't recall the
sanme | evel of discussion as earlier wwth M. Fritz. He
brought it up at several neetings that we should work
out sone type of system But that never cane to pass.

Q Thi s woul d have been a net hodol ogy to ensure
that both states got their proper share under the
conpact; right?

A | think that was his goal, yes.

Q Did you understand his goal to be to nake
sure Montana got its share?

A Yeah. | think M. Fritz was | ooking for
di al ogue between the two states to cone up with a

better way to divide the waters.

Q M. Kerbel was involved in sone of those
efforts as well; correct?
A He was at those sane neetings, yes.

Q Did you understand that the inplication from
Mont ana was that they were not getting their full share

under the conpact?
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A No. | -- there was -- | think those were
years where we probably had pretty good water supply.
| considered it as sonmething M. Fritz |ooked for in
the future, that there would cone a tine where we
needed to have sonething in place.

Q Did you understand that Mntana was bringi ng
those efforts in order to make sure that it got nore
wat er ?

A. It was ny understanding that he thought there
was a better way to split the baby.

Q It had nothing to do with the supplies of
each state, in your view?

A No, he wanted a policy in place. | don't
think it had anything to do with the supplies at the
time. | think he wanted to see sonething in place.
There was a | ot of discussion in those years that
Mont ana had one vote; Won ng had one vote. And
they -- he was always pushing for the federal rep to
have the ability to decide for one state or the other
in the event of atie. And the federal rep was al ways
reluctant to do that and wanted the two states to work
out whatever differences they had.

Q You said that M. Kerbel inquired as to when
regul ation occurred in Womnm ng; right?

A Not when it occurred so nmuch as what priority
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we were reqgulated to.

Q You actually nmade sone reports to the YRCC on
that very issue; right?

A | didn't understand the question.

Q You nmade reports to the Yell owstone R ver
Conmpact Conm ssion on that very issue?

A Yes, | think we would tell the conmm ssion
each year how regul ati on occurred through the season.
We'd follow it up with how much carryover we had in the
reservoirs. And sonetine, | think it was around 2000,
maybe the late '90s, we even started giving themthe
hydr ogr aphers' annual report so they could see it. |
gave a copy to Roy Kaiser so he had the information he
needed. We were just trying to provide information for
t hem

Q You recall that Montana was asking about
wat er use in Wom ng?

A They were interested in how our season had
gone and whether or not we'd requl ated, yeah.

Q At one point, they asked you about a nunber
of unpermtted stock reservoirs. Do you recall that?

A | believe that was in the Hangi ng Wman
dr ai nage.

MR, WECHSLER:  Excuse ne, Your Honor. Can |

have one nonent ?
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SPECI AL MASTER:  You certainly may.
MR. WECHSLER: No further questions.
SPECI AL MASTER:  Ckay.
FURTHER EXAM NATI ON
BY SPECI AL MASTER:

Q So | actually have one quick question in
follow up to M. Wechsler's questions. So do you
remenber -- or do you recall at this point any
di scussion with M. Kerbel in which he expressed
concern that Wom ng users m ght be getting water who
were junior to Montana users who were not getting
wat er ?

A No. No. He was concerned about the Montana
users as | was wth the Wom ng users. W both knew
each other had short supplies, and we were trying to
satisfy a lot of people with the little anpbunts we had.

Q So he woul d soneti mes ask you about how far
back you were regul ating; correct?

A Yes.

Q Did he ever express any -- or did he ever
suggest that you should be regul ating even farther
back?

A. No. No. Not -- not for any benefit. |[If he
woul d have nentioned any type of benefit for Mntana,

as | stated, I'd have advised himto put it in witing
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and |1'd pass it to the state engi neer, who | assune
woul d have got back in touch with the head of DNRC at
the tinme, whoever that would have been. And that's the
way it evolved. And that's the way it shoul d evol ve.
But not the way you stated it, no, | didn't recall

t hat .

Q Ckay.

SPECI AL MASTER: M. Wechsler?

MR. VWECHSLER: Not hing further.

SPECI AL MASTER: Ckay. M. Kaste? Any
redirect specifically on the set of questions regarding
conversations that m ght have occurred with people from
Mont ana?

MR. KASTE: Just one.

FURTHER RECROSS- EXAM NATI ON
BY MR KASTE:

Q M. \Whitaker, you' ve been around a long tine
as a hydrographer conmm ssioner and superintendent. Do
you know a call when you hear one?

A | believe | do, yes.

Q Thank you.

SPECI AL MASTER. Ckay. Thank you. So you're
excused at this point. So thank you very much. And
hopefully we've saved you a second trip back.

THE W TNESS: Thank you very nuch for that.
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SPECI AL MASTER:  You' re wel cone.

So, M. Draper, are there additional
W t nesses before you get back to M. Aycock?

MR. DRAPER. No, we're ready to go back to
M. Aycock.

SPECI AL MASTER. Geat. So what |1'd like to
do is get maybe another 20, 30 mi nutes of testinony in
today, if the court reporter can go that long. So why
don't we have M. Aycock cone back to the stand.

MR. DRAPER M. Aycock, if you would return
to the stand.

SPECI AL MASTER: So even though it's been a
while, you're still under oath. Are you aware of that?

THE WTNESS: | am aware of that.

SPECI AL MASTER:  Thank you.

M. Draper?

MR. DRAPER  Thank you, Your Honor.

GORDON AYCOCK ( CONT. ),
having been first duly sworn, testified as foll ows:
DI RECT EXAM NATI ON CONTI NUED

BY MR DRAPER

Q Good afternoon, M. Aycock.

A Good afternoon.

Q On this snowy afternoon.

MR. DRAPER  Your Honor, I'd like to begin by
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referring to the exhibit that we di scussed when

M. Aycock was |ast on the stand. |[|s has been

desi gnated Exhi bit M57. And at your suggestion, we
have divided that into subparts.

I n addition, we have provided the conplete
reports on the earlier reports that were excerpted in
Exhi bit Mb57. W provided those to Wom ng. They have
been | ooki ng them over today and have requested that we
copy those other reports, those earlier reports and
make them part of the exhibit. So we will do that.

And we're working on getting those copied right now.

SPECI AL MASTER: Ckay. That is great. |
assune, M. Kaste, though, you don't have any probl em
W th questions being asked on the direct exam nation of
M. Aycock, so long as it's clearly defined what pages
are being referred to?

MR KASTE: That's correct.

SPECI AL MASTER. Ckay. G eat.

M. Draper.

MR. DRAPER Good. And ny renaining
guestions on this exhibit are going to be directed
to -- the specific ones are going to be directed to the
one that is essentially conplete. It will be
desi gnated 557E. And we are not suppl enenting that

because all of the inportant naterial is considered to
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be there already. And | will refer to those specific
pages by their Bates nunbers so there's no confusion.
BY MR DRAPER:

Q M. Aycock, as we finish up our discussion on
the reservoir size issues, would you explain the
di fference between the total storage capacity and
active or usable capacity?

A. The total storage capacity is everything from
the streanbed up to the case -- the Tongue Ri ver
Reservoir up to the crest of the spillway. So it's the
total water that could be stored in that reservoir
before it begins to spill over the uncontrolled
spillway. The dead pool in the reservoir is the water
bel ow the outlets, at the | owest outlet of the sill

el evation of that outlet.

Q That's s-i-1-1? Sill elevation?

A |"'mnot sure if it's s-e-a-1 or s-i --

Q It's like the sill of a w ndow, right?

A Right. Sonetines if it's a tube, we refer to

the invert elevation of that pipe or tube that goes
t hrough the damto be the bottom el evati on of the
inlet. But it's the point where you can no | onger
rel ease water fromthe reservoir. You could
potentially put a punp in in an energency and punp

water up into the outlets. But it's the unusabl e space
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in the reservoir.

Q So the dead storage is the unusabl e storage
In a reservoir?

A It's the unusabl e space in the reservoir;
right.

Q And, in turn, what is the usable or active
st orage space?

A. The active storage would be the renaining
storage fromthe outlet works up to the spillway crest.
There are other allocations. Sonmetinmes in a reservoir
you m ght have sone inactive space. But in the case of
Tongue River, it's just active or usable space. And
then the dead pool.

Q And was there sone confusion about that in
the early records regardi ng Tongue Ri ver Reservoir?

A Well, back -- | don't know how far it goes
back. But in the early years, it was quite comon for
records to be kept of the usable or active space and
not include the dead. So you see a |ot of nunbers that
will kind of switch back and forth. They'lIl
m sdescri be what that nunber is.

When | first started work in the reservoir
regulation in 1976, ny first assignnent was to set up a
dat abase with all of our records for our reservoirs in

the region. And since a |ot of those records, since we
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kind of had appl es and oranges, we had sone that were
active and sone that were total. | worked with a
technician to go through all of our records and convert
themto total.

But you can also see that a lot in the
Yel | owst one Ri ver Conpact Comm ssion reports. You'l
see a mxture of the two nunbers in the sane table.
They may identify it as active, or they may identify it
as total, but you can -- being famliar with sonme of
t hose reservoirs, | can see they had m xed nunbers in
the tables. So it's just sonething you have to be
careful with when you're | ooking at those val ues.

Q And sonetines it's not specified at all as to
whether it's active or --

A Sonetinmes it's not specified, it just says
reservoir storage.

Q Now, you included in the Exhibit 557 these
earlier reports. Wiy was it inportant for you to do
t hat ?

A What was that again? |'msorry.

Q Wiy was it inportant for you to include the
earlier reports on the size of Tongue River Reservoir
in this Exhibit --

A The 1941, '42, '43?

Q Yes.
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A | thought they gave a fair history of what
had gone on there with the capacity, that the early
reports indicated there was sone problens with the
survey. An error has been made in cal culating the
capacity. And they were unsure what that capacity was.

And then by '43, it appeared that they had
corrected that error. Because that nunber of 73,900
carried forward fromthat point up until the tine that
the '48 survey was conduct ed.

Q How rmuch tinme was spent in the 1948 survey
and actually making the survey in the field at the
reservoir?

A They started in | ate August and went through
early Decenber. So it was over three nonths' tine that
they were working on that in the field.

Q Was that a considerable anount, or how did
that conpare with typical tines to devote to a
sedi nentati on study?

A Conpared to others that | |ooked at, it was a
considerable tine. | think they were trying to do nore
than they would do in a normal survey. They were using
this as sonewhat of a research project so they could
I dentify how nuch sedi nent entered a reservoir over
time and use that for planning purposes in the future,

as well as determ ne what the capacity of the reservoir
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was in 1948 and al so in 1939.

Q Let me turn your attention to page 3 of that
1949 report, which is designated as Mb57E, and
particularly to the report page No. 3, which has a
Bat es nunber of MI016951.

A Ckay.

Q Does this page of the 1949 report show the
concl usions of the sedinentations study that was
achi eved by this survey?

A Yes. There under description of the |ake, it
basi cally summari zes a concl usi on.

Q And for our purposes here, what were the
| nportant concl usions?

A The second paragraph in that -- second
sentence in that paragraph, it states, "Its present
capacity is 69,439 acre-feet. And its original
capacity was 72,510 acre-feet. The |oss of capacity
due to sedinentation is 3071 acre-feet."

Q I s the docunentation of that concl usi on shown
in Figure 14 beginning in the exhibit at -- thisis --
| think it's about three pages before the end of the
exhibit? It has Bates No. Mroi169817?

A. Yes. Figure 14 includes both reservoir
capacity curves for the original capacity as of 1939

and the capacity of as of 1948. And then it includes a
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tabl e that shows those capacities fromthe streanbed up
to the spillway crest, both for the '39 survey and the
48 survey. And it indicates there in the note that in
addition to the work that they did, they al so | ooked at
the data furnished fromthe original survey or

furni shed by the Montana State Water Conservation
Board. So they had that information available as well.

Q Looking at the table on that page, where does
It show the conclusions that were sunmarized in the --
on page 3 of the report that we | ooked at just a mnute
ago?

A Where they -- the top of that table where it
says "spillway crest elevation 3424.4," they show for
the original survey, they show that capacity of 72,510.
And then over in the 1948 survey, they show the
capacity of 69,039. And also, they show the dead pool
down where they say tunnel inlet sill, show the dead
pool in the original capacity as 1950, and the dead
pool for the '48 survey as 1400 acre-feet.

Q Now, part of this figure is a chart, which in
the exhibit has been split into three. The other parts
are shown on the next two pages. But we have prepared,
and | provided to the Special Master and Wom ng the
ot her day, a copy of the entire graph.

Could you -- and I would like to point out
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and have you confirmthat the table we were just
| ooking at is part of this entire graph. |It's at the
ri ght-hand side of the graph; is that right?

A Ri ght.

Q Can you describe what is shown by the curves
here and how it relates to the table we just | ooked at?

A Well, the figures that are on the table are
represented graphically on this graph for both the
capacities and the area. Wat the graph does is allow
you to | ook at nore precise elevations and get a
capacity for that elevation. So you could -- you woul d
have to work your scale up -- you know, the scale there
Is every ten feet. But you could interpol ate between
t hose el evations and go over to the curve and determ ne
what the capacity was at that specific elevation.

Q And are the various curves for the original
and current capacities shown there?

A Yes. Both of them are shown on that graph.

Q Those are the solid lines that are designated
ei ther capacity 1948 or capacity original 1939 in
par ens?

A Yes. And the '48 has the X marks, and the
'39 has that triangle mark on the graph. And then you
al so have the -- for each of those elevations, there's

an area of the |ake, and that's the dashed |ines bel ow
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t hose solid Iine curves.

Q And at the far right on those curves, do you
see the maxi mum figures that you quoted to us out of
t he tabl e?

A If | get to the right part. Yes, that goes
up -- see on the left of the table, it is identified
the crest elevation is 3424.4. So you follow that
over. And then they have witten in the nunbers, the
storage nunbers for those -- for that elevation, for
the two curves. 72,510 and the 69,439 acre-feet.

Q Based on your review of this study and your
experience, do you believe that the results of this
survey provide an accurate set of reservoir capacity
figures for Tongue River Reservoir?

A | think for the time it's as accurate as any
|"ve | ooked at, broken into five-foot contours, which
was typical for that time. W nowdo it a lot nore
precise. But that was -- with the tools they had, I
think they did a very good job with it.

Q And was the purpose of this study to
determ ne how the reservoir capacity had changed over
time?

A. Yes, that was the primary purpose, was
det ermi ne how nuch sedi ment had accunul ated in the

reservoir which woul d change the capacity.
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Q And as a result, they determ ned both the
original capacity and the then current capacity
accurately, in your view?

A In nmy opinion, yes.

Q Have you seen this study referenced in the
of ficial annual reports of the Yell owstone River
Conmpact Conm ssi on?

A. Yes. That was one of the things that raised
nmy interest init. In the 1954 report where they
| isted the storage capacities, they footnoted Tongue
River. And at the bottom they said that it was based
on a 1948 survey. So | knew the reservoir had been
resurveyed since it had first been constructed. And |
wanted to see if | could find information about that
survey.

Q Let me ask everyone to |look at Exhibit J4, if
you please. That's Joint Exhibit No. 4. The 1954

annual report. |If you have a copy, do you see that is
dat ed Decenber 15, 19547

A Ri ght.

Q And this is going to be easy. 1'd ask you to
| ook at the very |ast page of this report. It's

desi gnat ed Appendi x D on the upper right-hand corner.
And it has a Bates nunber of Wy014709.
MR. DRAPER  Your Honor, do you have a copy
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of that?
SPECI AL MASTER: Go ahead.
MR. DRAPER  Ckay.

BY MR DRAPER

Q | think it's shown on the screen; is that
right?

A It is.

Q What do you see on this page, M. Aycock,
that verifies what you were just referring to?

A On the right of the table is the Tongue R ver
Reservoir nonthly storage values. And there's a
footnote A on the heading. And you go down, footnote A
says, "Contents based upon sedi nentation survey of
Oct ober 1948."

| guess | mght add that it was common, at
| east on our reservoirs, that when we did a survey,
we'd like to, if possible, start the new year with that
new survey table. So our records would switch fromthe
old survey to the new survey on Cctober 1st, the water
year, start of water year. And | think that's why they
i dentified October 1948. That was the date they
applied it.

Q And | ooking at the beginning of this exhibit,
page 2, this is Bates No. Wv014693. This is the

signature page for the transmttal of this report. And
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is it signed by the state engi neers for Wom ng and
Mont ana, M. Bishop and M. Buck?

A Yes. And they were al so the comm ssioners at
that tinme for the conpact conmttee.

Q Were they also the | eaders of the del egation
of their two states in the negotiations that resulted
I n the conpact?

A. Well, it's been a long tine since | |ooked at
that, but that's what |I recall fromthe records we had
in our offices. Those were the two that were invol ved
I n the negotiations.

Q And have you had occasion to review
subsequent annual reports of the Yell owstone R ver
Conpact Conmi ssion to determ ne whether this reference
to the 1948 Bureau of Recl amation sedi nentation survey
conti nued?

A |'ve | ooked at nost of those reports, you
know, not every one. But | kind of followed it up
t hrough, | believe, 1994, that footnote continued up
until that tine. And then they -- it was probably
about the tinme they started on the nodifications. And
so the footnote was dropped after that.

Q So for many years, the 1948 survey by the
Bureau of Recl anation that we've just been | ooking at

was referred to in the official annual reports?
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A Well, at least it referred to the 1948
survey, which would seemto be the Reclanation survey.

Q Is there any other survey, to your know edge,
It could have been?

A No. No, other than the original one back in
1939.

Q And this was identified as 1948; correct?

A. Ri ght.

Q From your experience, with respect to
reservoirs and their water right, what is the
| nportance of the original capacity of a reservoir?

A Well, nmy experience with water rights, you
know, when you file a water right, it's based on that
original construction. So you have a -- you know, your

water right, at |east whether the reservoir is full,

that's the point where it's -- it reaches its full
| evel. Now, the water right mght be a different
nunber if it's -- you allow a second fill. But that is

the capacity that is usually accepted as avail able for
st or age.
Q And is that true of states, including Mntana
and Wom ng? In your experience.
A Yes.
MR. DRAPER.  Your Honor, I'mready to go on

to the next subject, and |'m perfectly happy to do
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that. Just want to have you direct nme as to whether
you want ne to do that now.

SPECI AL MASTER: How | ong do you think the
next subject is likely to be?

MR. DRAPER It's going to be a nmjor
subject, so it's not sonething we can finish. But I'd
certainly be glad to start it if that's your pleasure.

SPECI AL VASTER: No. Wy don't we go ahead
and break for today. And then we'll cone back at

9:00 a.m tonorrow norning. So how nuch | onger do you

t hink your -- how | ong do you think your direct
exam nation will be fromthis point?
MR. DRAPER |'mestimating an hour and a

hal f, Your Honor.

SPECI AL MASTER:. Ckay. And then the other
two witnesses? You have two other w tnesses tonorrow
that are listed right now And | can't renmenber, |
haven't taken a | ook to see how | ong you estinmated for
these two witnesses. But your best guess is that
tomorrow you' Il finish M. Aycock, and | keep trying to
avoi d pronouncing Carm ne's | ast nane.

MR. DRAPER  LoCui di ce.

SPECI AL MASTER: And M. Knapp?

MR. DRAPER  That's our present expectation,

yes, Your Honor.
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SPECI AL MASTER: Ckay. M. Kaste?

MR. KASTE: |'m hopeful we can get through
M. LoQuidice and maybe M. Knapp.

SPECI AL MASTER: It woul d be great to get
t hrough everybody on that list tonmorrow. | think we're
all agreed on that? The only question | have is, iIs
there any chance we'd be through M. Knapp tonorrow?
And no one seens too confident of that.

MR. KASTE: | think it would be unlikely that
we would get to our next witness after M. Knapp by the
end of the day.

SPECI AL MASTER: Ckay. Geat. Then what we
will do tonorrow, then, is certainly finish M. Aycock
and definitely get into M. Knapp. And with any | uck,
we will finishit.

You' ve sort of noved in this direction,

M. Kaste, as if you were either anxious to get out or
you have another matter you want to di scuss.

MR. KASTE: Both, at the sane tine, as usual.
| was going to hand John, | have prepared the exhibits
| intend to introduce through M. LoCui dice and
M. Knapp. | haven't been paying too close attention
about the process of advising you in advance of which
exhibits we're anticipating. | was either going to

give it to M. Draper to make sure he's all right with
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ne giving it to you or the courtroom deputy.

SPECI AL MASTER: | woul d suggest, in addition
to giving it to M. Draper, if you can give it to the
courtroom deputy. Then what she will do is pull those
exhibits for ne tonorrow. And that way |'ll have al
t hose exhibits up here in front of ne.

The only other thing that | was thinking
earlier today is particularly when we have a w tness
that has a ot of different exhibits, not surprisingly
It seens to take a lot of time to have that w tness
sort of look for the particular exhibit. And so I'm
actual |y wondering whether it nakes sense for the
witness -- to actually hand the w tness each of the
exhibits in turn. | obviously want a full list so |
have themall up here and | can be shuffling through
soneti mes when the witness is answering the question.
But it mght actually be easier to give the witness the
exhi bits one by one.

MR. KASTE: That's ny intention.

MR. DRAPER | think you m ght be right, Your
Honor .

SPECI AL MASTER: And, again, it wll depend
on the witness. It mght be an expert that wants

everything up there at the sanme tine. But | think for

nost of the witnesses, it will probably be easier to
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give themto themone by one. And | appreciate the
fact that we're really trying hard to keep track of all
t hese exhibits. | know there are a lot and a | ot of
times it's difficult for the w tnesses.

MR. DRAPER It may depend if there's just a
few exhibits, it's not a big deal. If there's a whole
stack, then we need to approach it differently.

SPECI AL MASTER: Understood. It will depend
on the particular witness. But it was just another
suggestion to nove this al ong.

So thank you very nmuch. And | will see you
all tonmorrow norning at 9:00 a. m

(Trial Proceedings recessed at

4.38 p.m, Cctober 28, 2013.)
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          1            MONDAY, OCTOBER 28, 2013, 9:01 A.M.



          2            SPECIAL MASTER:  Good morning, everyone.  Be



          3  seated.  So I hope everyone had a nice weekend.  I was



          4  able to get out on Saturday and see some of the area



          5  around here, which was really quite a pleasure.



          6            Unfortunately, I was too optimistic at the



          7  end of Friday when I estimated how much time we've



          8  actually taken so far.  I went back and I took a look



          9  at the amount of time that had been predicted by the



         10  various sides.  And if we take the most optimistic



         11  scenario that Montana had, we're a day behind there.



         12            I think that's sort of the good news.  The



         13  bad news is they are only two days ahead of the worst



         14  scenario.  At this stage, there's not a lot of



         15  difference.  But as we go on in the trial, there's



         16  likely to be more difference that will develop.  And we



         17  seem to do well on some witnesses, and then we seem to



         18  fall behind on the next witness.



         19            And I don't want to end up where -- there was



         20  a story that Everett Dirksen once told about -- he was



         21  talking about the federal budget or was trying to tell



         22  a story about the federal budget.  And it involved a



         23  boy in second grade.  And the math teacher said, Billy,



         24  can you take out a sheet of paper?  And let's assume



         25  there's a cat that fell down a 300-foot well.  The
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          1  cat's trying to get out.  And assume that the cat is



          2  able to climb up a foot.  And every time it climbs up a



          3  foot, it falls down two feet.  How long will it take



          4  before the cat can climb out of the hole?



          5            And Billy worked for half an hour.  And the



          6  teacher said, have you came up with an answer yet?  And



          7  Billy looked up and said, well, if you give me a few



          8  more pieces of paper that I can work with and a couple



          9  of hours, I'm sure I can get that cat in hell pretty



         10  soon.



         11            That's not what I want to end up with in this



         12  particular case.  If you look at Wyoming's estimate,



         13  we're about two days behind sort of even more



         14  aggressive scenario that Wyoming had.



         15            So at this point, I'd like to ask counsel to



         16  do several things.  Number one, speed up to the degree



         17  that you can.  I realize that sometimes speeding up



         18  takes a little bit, even more preparation.  This is my



         19  morning for quotations.  But as Mark Twain's famous



         20  quotation of he didn't have time enough to write a



         21  short letter, so he wrote a long letter instead.  So it



         22  takes a little bit of time, so let's do that.



         23            Second of all, on the exhibits, as I



         24  mentioned before, you can certainly draw on the



         25  exhibits later.  And I realize that sometimes you want
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          1  to have the witness read a portion of an exhibit,



          2  either because you want to ask some follow-up questions



          3  to that portion of the exhibit, or because you want the



          4  witness to actually testify that, in fact, what the



          5  exhibit said happened did happen or you need it for



          6  context or a foundation.



          7            But if you're only having the witness read



          8  something in order to draw it to my attention, I'm



          9  perfectly happy for you to say, Your Honor, there's the



         10  following passage, and we'd really draw your attention



         11  to that particular passage.  That's fine.  I will then



         12  look at it.  I will mark it.  I will read it carefully.



         13  And, of course, you can rely on it later.



         14            Expert qualifications.  From my standpoint,



         15  most of the qualifications that are set out in the



         16  expert reports, that's fine.  If you want to expand on



         17  it a little bit for purposes of the Supreme Court,



         18  that's fine too.  But you don't need to go through



         19  great lengths unless the other side is actually going



         20  to challenge.  And if the other side challenges, then



         21  I'll permit you to have even more time to set out the



         22  expert qualifications.



         23            One of the reasons why I suggested that we



         24  exchange exhibits or identify exhibits two days ahead



         25  of time is so that there would be time to resolve any
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          1  type of questions that came up at the end of Friday



          2  with respect to the new exhibit that we had.  And, you



          3  know, I think at this point, if you can cut down on any



          4  extraneous topics, that's great.  From my standpoint,



          5  it's hard sometimes to know whether something is an



          6  extraneous topic because I don't necessarily know



          7  exactly where you're headed.  And so that's why both



          8  sides should continue to feel free to just raise a



          9  concern if they think that you're going in a



         10  direction -- the other side is going in a direction



         11  that is not really necessary.  Because you have a much



         12  better sense of the case and whether or not something



         13  is actually moving in the wrong direction.



         14            I would start at 8:45 a.m. in the morning,



         15  except I have a feeling the court reporter might



         16  immediately get up and leave if I suggested that we



         17  would do that on a regular basis.  But, if necessary,



         18  we can go in that particular direction.



         19            So anyway, those are all suggestions, but



         20  it's just a request that we try to move things a little



         21  bit faster in order to -- what I'd love to do is to



         22  finish up all the cases in chief by November 21st.  And



         23  at this stage, we can probably do it if we don't fall



         24  any further behind.  But we certainly will not be able



         25  to achieve that if we didn't.
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          1            The other concern, I know, Mr. Kaste, that I



          2  think it was Mr. SchreÃ¼der that has a time limit as to



          3  when can he testify; is that correct?



          4            MR. KASTE:  Yes.  Dr. SchreÃ¼der has a trip to



          5  South Africa.  We've worked with Montana to make sure



          6  Mr. Larson and Dr. SchreÃ¼der will testify on the 12th,



          7  probably following a little bit into the 13th of



          8  November, which will allow Dr. SchreÃ¼der to get to



          9  South Africa.  We'll interrupt wherever we are to



         10  ensure those two individuals testify by that time.



         11            SPECIAL MASTER:  Excellent.  So thank you,



         12  Mr. Draper.



         13            Thank you, Mr. Kaste, for working that out.



         14            But, again, in addition to that, there's just



         15  the desire to get this case completed so that we can



         16  then go on to the posttrial briefings.



         17            Okay.  I think that's it.  And, again, I'm



         18  not sure any of my suggestions will individually add up



         19  to a lot of saved time.  But, again, as Everett Dirksen



         20  actually didn't say, but paraphrasing what he didn't



         21  say, a minute here and a minute there, ultimately we'll



         22  be talking about real time.



         23            So, Mr. Draper, do you want to have



         24  Mr. Aycock come back up at this stage, or do we have



         25  some other matters that we need to discuss?
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          1            MR. DRAPER:  Yes, Your Honor, I would like to



          2  report that we did take out some of the responsive



          3  questions to Exhibit M557, the series of Bureau of



          4  Reclamation report excerpts.  We have attained the



          5  reports that we didn't already have and provided those



          6  to Wyoming this morning.  So we have those available



          7  for review today from the Bureau of Reclamation.  And



          8  we're prepared to make copies if Wyoming requests that.



          9            We've also subdivided the exhibit and put the



         10  reports in chronological order to follow your



         11  suggestion.



         12            Further, because we have witness scheduling



         13  issues where witnesses are coming in from out of town,



         14  sometimes far away, we are breaking Mr. Aycock's



         15  testimony now to take several witnesses today.  And



         16  then we expect Mr. Aycock to come back on this



         17  afternoon.



         18            So we would propose to start with our first



         19  witness today being Mr. Christopher Tweeten.  And the



         20  examination will be done by Ms. Yates.



         21            SPECIAL MASTER:  Okay.  Thank you.



         22            MR. DRAPER:  So we would call Mr. Tweeten to



         23  the stand, please.



         24            THE CLERK:  Please take a seat.  State your



         25  name and spell it for the court reporter.
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          1            THE WITNESS:  My name is Christian, not



          2  Christopher.  Excuse me.  Christian is spelled like the



          3  religion; David, D-a-v-i-d; the last name is Tweeten,



          4  spelled T-w-e-e-t-e-n.



          5            MS. YATES:  Your Honor, pursuant to your



          6  request, the purpose of Mr. Tweeten's testimony is to



          7  inform the Court about the function of the Montana



          8  Reserved Water Rights Compact Commission, its role in



          9  the settlement of the Northern Cheyenne Tribe's federal



         10  reserved Indian water rights, and the actual water



         11  right compact among the Northern Cheyenne Tribe, the



         12  Federal Government, and the State of Montana.



         13            SPECIAL MASTER:  Okay.  Thank you.



         14                     CHRISTIAN TWEETEN,



         15  having been first duly sworn, testified as follows:



         16                     DIRECT EXAMINATION



         17  BY MS. YATES:



         18       Q.   Good morning, Mr. Tweeten.



         19       A.   Good morning, Ms. Yates.



         20       Q.   What is your current business address?



         21       A.   My current address is 101 West Artemos Drive,



         22  and it's spelled A-r-t-e-m-o-s.  And that's in



         23  Missoula, Montana.



         24       Q.   And by whom are you currently employed?



         25       A.   I am self-employed as an attorney.  I also
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          1  serve as an adjunct professor of law at the University



          2  of Montana School of Law in Missoula.



          3       Q.   And what do you teach at the School of Law?



          4       A.   I teach several courses in the clinical



          5  program.  And in the spring semester, I'll be teaching



          6  administrative law.



          7       Q.   Could you please describe your postsecondary



          8  education?



          9       A.   The first two years of my college education



         10  were taken at what was then known as Northern Montana



         11  College, now known as Montana State University Northern



         12  in Havre, Montana.  I then transferred to the



         13  University of Montana.  I received my bachelor's degree



         14  in English at the University of Montana in 1974 and my



         15  law degree from University of Montana School of Law in



         16  1977.



         17       Q.   Could you please describe your work



         18  experience after law school?



         19       A.   I clerked for a year here in Billings for the



         20  Honorable William J. Jameson, Sr., United States



         21  District Judge.  After that, I worked from 1978 until



         22  1989 as an assistant attorney general in the Office of



         23  the Attorney General in Helena.



         24            I spent three years in private practice then



         25  with the firm of Hughes, Kellner, Sullivan & Alke --
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          1  it's K-e-l-l-n-e-r; Alke is A-l-k-e -- in Helena.



          2            In January of 1993, I returned to the



          3  Attorney General's Office as the chief deputy attorney



          4  general.  I served in various leadership attorney roles



          5  in the Attorney General's Office from 1993 to 2010.



          6            I left the Attorney General's Office at the



          7  end of 2010, immediately began teaching at the law



          8  school in Missoula, and started to organize my private



          9  practice, which is what I've been doing since then.



         10       Q.   Are you a member of the Montana Reserved



         11  Water Rights Compact Commission?



         12       A.   Yes.



         13       Q.   And how long have you been a member of the



         14  Montana Reserved Water Rights Compact Commission?



         15       A.   I was appointed to the compact commission in



         16  1984.



         17            MS. YATES:  Your Honor, I'm just going to



         18  start referring to the Montana Reserved Water Rights



         19  Compact Commission as the compact commission because



         20  it's just easier than trying to say the entire name



         21  every time I want to talk about the compact commission.



         22            SPECIAL MASTER:  I think any time you can



         23  save by reducing a name, sounds great.  Can I just



         24  verify, also, that Mr. Tweeten is testifying as a



         25  percipient witness and not as an expert?
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          1            MS. YATES:  Correct.



          2            SPECIAL MASTER:  Thanks.



          3  BY MS. YATES:



          4       Q.   Are you chairman of the compact commission?



          5       A.   I am.



          6       Q.   How long have you been chairman of the



          7  compact commission?



          8       A.   I was elected chairman -- the chairman is an



          9  elected position selected by the other members of the



         10  compact commission.  And I was elected some time in the



         11  mid-'90s.  I can't put my finger on the exact day.



         12  I've never traced the documents back.  But probably



         13  '94, somewhere in that range.



         14       Q.   And could you explain what the compact



         15  commission is.



         16       A.   Certainly.  The compact commission was



         17  created as part of the legislation that put on the



         18  statewide water association in Montana.  In 1979, the



         19  legislature substantially revamped the water use laws



         20  in Montana and created a Statewide Water Adjudication,



         21  which I'm sure you've heard about.  It divided the



         22  state into 80 or 90 water basins and required anyone



         23  holding a water right in Montana to make a filing



         24  before the Montana Water Court by a certain date and



         25  then to conduct an interstate state litigation of their
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          1  water rights claims against all of their neighbors in



          2  that particular basin.



          3            The result would be a decree in each basin



          4  that would set forth the amount and priority of water



          5  rights in that particular basin.  This was required by



          6  the 1972 Montana Constitution, which required the



          7  legislature to create the centralized record keeping



          8  system for water rights.



          9            Unlike Wyoming, Montana never had one until



         10  after the 1972 constitution.  Our water rights records



         11  were scattered from one side of the state to the other



         12  and every place in between.  Some water rights had no



         13  documenting records at all.  Some were filed in county



         14  courthouses.  And there was simply no way to know on a



         15  consistent basis how water rights would be proofed up



         16  if there were to be a general stream adjudication on a



         17  particular stream.



         18            So the constitutional conventions fixed that



         19  by requiring the state to create this statewide



         20  database of water rights.  And implementing that



         21  constitutional requirement, the legislature decided



         22  that the only rational way to do that was by a



         23  statewide general stream adjudication, where all the



         24  streams would be adjudicated.  Extraneous claims would



         25  be thrown out.  And only those claims that could be
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          1  verified would be included in this centralized



          2  database.



          3            The adjudication pertained to claims up to



          4  July 1st of -- that existed prior to July 1st of 1973.



          5       Q.   Mr. Tweeten, if I could just interrupt you.



          6  We've had discussion on the adjudication.



          7       A.   Okay.  Well, in putting the adjudication



          8  together, the legislature understood, based on advice



          9  from some of the preeminent water lawyers in Montana,



         10  that in indication to the water rights that existed



         11  under state law, there were these creatures called



         12  federal reserved water rights which arose under federal



         13  law, not state law, and had completely different



         14  attributes than a water right that existed under state



         15  law.



         16            Based on a survey of the landscape of the



         17  adjudications that included federal reserved water



         18  rights, the legislature concluded that while it needed



         19  to have those federal reserved water rights in the



         20  adjudications in order to make them general stream



         21  adjudications, it did not want, necessarily, to clog up



         22  the litigation process with years- or decades-long



         23  litigation of a federal reserved rights claim.



         24            So they -- the legislature decided it would



         25  be preferable to settle those claims out of court and
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          1  put in an alternative dispute resolution process for



          2  those claims.



          3            And that's what the compact commission is.



          4  The commission is obligated by statute, or was



          5  obligated by statute to make contact with all of the



          6  Indian tribes and federal agencies in Montana that



          7  could conceivably claim federal reserved water rights,



          8  and to solicit them to enter into negotiations with the



          9  Commission, with the aim of reaching an out-of-court



         10  settlement of those federal reserved water rights



         11  claims that could then be plugged into the adjudication



         12  decrees without further litigation before the Water



         13  Court.



         14            So the compact commission was created.  It



         15  consists of nine members.  Four of those members are



         16  appointed by the governor.  Four are appointed by the



         17  leadership of the legislature.  And the legislative



         18  members are bipartisan.  The statute requires that two



         19  be appointed by the leaders of the House of



         20  Representatives and two by the Senate.  And within



         21  those houses, there has to be one republican and one



         22  democrat.



         23            So that consists of eight of the nine.  The



         24  ninth member is a member appointed by the Attorney



         25  General.  So those nine members make up the compact
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          1  commission.



          2            By practice, the compact commission divided



          3  itself up into negotiating teams because there were



          4  close to 20 entities that wished to engage in



          5  negotiations of federal reserve rights claims in



          6  Montana.  So rather than have all nine compact



          7  commission members working on all 20 projects at the



          8  same time, we divided ourselves into negotiating teams



          9  so a smaller group of commission members, supported by



         10  staff, would be assigned to each negotiation that we



         11  undertook.



         12            So the compact commission split all of the



         13  federal agencies and tribes in Montana.  All of the



         14  tribes responded affirmatively to the requests that



         15  they come to the commission and negotiate.



         16            SPECIAL MASTER:  If I could interrupt you for



         17  a moment.  I'm just curious, given that I'd already



         18  ruled on, I think, one of the major interpretation



         19  questions with respect to the Northern Cheyenne Tribe's



         20  Compact, where this particular testimony is ultimately



         21  going to head.



         22            MS. YATES:  Your Honor, it's important to



         23  understand the negotiation process of the compact.



         24  Because they are bargained-for compromises.  Each



         25  component is integral to the compact, and we still have
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          1  the 20,000 acre-feet of storage for the Tongue River



          2  Reservoir for the Northern Cheyenne Compact right at



          3  issue and how it's going to be fulfilled.



          4            SPECIAL MASTER:  Okay.  That's fine.  Just



          5  in -- again, you sort of walked in where I'm now really



          6  interested in saving time.  What I'm not sure is



          7  whether I need all of the background on exactly the



          8  makeup, for example, of the Montana commission.



          9            MS. YATES:  We'll pick up speed, Your Honor.



         10            SPECIAL MASTER:  Okay.  Thanks.



         11  BY MS. YATES:



         12       Q.   I do have one further follow-up question on



         13  your explanation of the compact commission.  What is



         14  the staffing level for the compact commission?



         15       A.   Well, there was a time when we had a staff of



         16  ten or more scientists and technicians.  We had



         17  hydrologists and soil scientists, attorneys.  We had a



         18  GIS specialist who was responsible for mapping all of



         19  the necessary things that require mapping with respect



         20  to the commission.  So we had a very large staff at one



         21  point.



         22            As the Commission's work has wound down, the



         23  size of our staff has wound down as well to the point



         24  where we're now -- our staff consists of one attorney.



         25  We have a hydrologist.  We have an agricultural
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          1  engineer and our GIS specialist.  So now we have a



          2  staff of four that supports the work that the



          3  commission is doing.  We've resolved all of the federal



          4  reserved water rights claims in Montana, with a



          5  singular exception of the rights pertaining to the



          6  Flathead Indian Reservation in northwestern Montana.



          7            So we have 17 compacts that have been



          8  approved by the Montana legislature.  And three of the



          9  six Indian compacts have been approved by Congress as



         10  well.  One of them, Fort Peck, has been determined



         11  doesn't require congressional approval.  The other two



         12  are the subject of bills that are currently before the



         13  Congress.  Those will be Blackfeet and Fort Belknap.



         14            We have federal agency compacts with the Park



         15  Service and Forest Service, the Fish & Wildlife



         16  Service, and the U.S. Department of Agriculture dealing



         17  with their respective federal reserved water rights



         18  claims in Montana.  So we've negotiated 18 compacts,



         19  including Flathead.  Seventeen of the eighteen have



         20  been ratified by the Montana legislature as required by



         21  our statutes.



         22            And one, the Flathead Compact, remains.  It



         23  was submitted for ratification.  Didn't pass last



         24  session; we expect to submit it again in the 2015



         25  session, which would complete the compact commission's
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          1  work.



          2       Q.   And, Mr. Tweeten, are these compacts found



          3  in Title 85 Chapter 20 of the Montana Code Annotated?



          4       A.   Yes, they are.



          5       Q.   Are you aware of any other state that has an



          6  entity similar to the compact commission?



          7       A.   No.



          8       Q.   If reserved water rights are not compacted,



          9  what happens?



         10       A.   Well, under the Montana adjudication, they



         11  have to be quantified one way or the other.  So they



         12  would be quantified through negotiation or put into the



         13  Water Court litigation process and litigated in front



         14  of the Montana Water Court.



         15       Q.   What are the filing deadlines?



         16       A.   The filing deadline for general water rights



         17  claims was, I believe, in 1984.  Filing deadline for



         18  federal reserved rights claims, as it stands right now,



         19  is June 30th of 2015.



         20       Q.   And were protective filings made by the



         21  Federal Government at the beginning of the claim filing



         22  period?



         23       A.   To my knowledge, they were, yes.



         24       Q.   And what is the process to finalize a compact



         25  with federal Indian reserved water rights?
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          1       A.   The process is that the compact is agreed to



          2  between the tribes and negotiating parties and the



          3  compact commission.  It is then reduced to writing,



          4  submitted to the Montana legislature in the form of a



          5  bill.  Our statute requires legislative approval for



          6  all of our compacts, so it then goes through the



          7  Montana legislature.



          8            The next step for a tribal compact is to go



          9  to Congress.  Because we've been advised by the Justice



         10  Department that federal law requires that tribal



         11  compacts be ratified by Congress in most cases.  So all



         12  of our compacts, with the exception of Fort Peck, have



         13  gone to Congress.  Once Congress ratifies the compact,



         14  it is then placed before the tribe for final



         15  consideration under whatever process tribal law



         16  provides.



         17            The tribes get the last crack at the compact



         18  approval process because the tribes are desirous of



         19  seeing the entire package that includes not only the



         20  compact but also whatever federal funding and federal



         21  programs might be put in place for the implementation



         22  of the compact.  And those are all added on during the



         23  congressional ratification process.  So, for example,



         24  in Crow, the compact came back from Congress with a



         25  $435 million federal appropriation.  And that package
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          1  was then placed in front of the tribe by referendum,



          2  and the tribal members approved it.



          3            Rocky Boy's, on the other hand, that was



          4  ratified by the Tribal Council because it was



          5  determined that's what tribal law required.  But in any



          6  event, once it comes back from Congress, the tribe's



          7  then allowed to review the entire package, the compact,



          8  as well as the federal legislation and then give its



          9  final approval or disapproval.



         10            So once that occurs, then the next step is to



         11  take the water rights component of the compact and



         12  integrate it into the water court decree for the



         13  affected basins.  And that's done by a filing that's



         14  made by the Attorney General in the Water Court.  The



         15  Attorney General will move for the inclusion of the



         16  compact.  It's then placed before the Water Court,



         17  which uses a consent decree standard in evaluating the



         18  compact for purposes of determining whether it should



         19  or should not be incorporated in the decree.  That is,



         20  is it a reasonable settlement?  Is it fair to all



         21  parties?  Is it within the scope of what might be



         22  achieved if the matter were litigated?



         23            And applying that standard, the Water Court



         24  then makes a determination as to whether the compact



         25  ought to be included in the decree or not.  And the
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          1  inclusion of the water rights portion of the compact is



          2  the final step in finalizing the compact process.



          3       Q.   And is there an opportunity for state-based



          4  users to participate in the Water Court process?



          5       A.   Yes, there is.  State-based water users can



          6  object to the inclusion of the compact in the Water



          7  Court decrees.  The scope of their objection is fairly



          8  limited.  The Water Court does not have the authority



          9  to rewrite the compact's water rights provision.  It



         10  can either approve them or disapprove them.  So



         11  objections can be made as to the legality or



         12  fundamental fairness of the compact with respect to



         13  water user's water rights.  And the Water Court can



         14  then review those objections and make rulings on them



         15  as it sees fit.



         16            Historically, most of those objections have



         17  been resolved through negotiations and discussions.



         18  And relatively few of them get to the point where the



         19  Water Court has had to rule on them.



         20       Q.   And could you please briefly describe the



         21  process the compact commission goes through when it



         22  negotiates a federal Indian reserved water right



         23  compact.



         24       A.   Certainly.  All of them are different,



         25  obviously, 'cause all the reservations are different.
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          1  They have different organic documents.  Some have



          2  executive orders by the Northern Cheyenne.  So most of



          3  them are treaty-based reservations.  So --



          4            SPECIAL MASTER:  Just as background, what I'm



          5  most interested in, obviously, is the negotiation



          6  process for the Northern Cheyenne.  So I know you were



          7  just asked a general question, but if you could focus



          8  it as much as possible on the Northern Cheyenne



          9  situation, that would be great.



         10            THE WITNESS:  Certainly.  And, again, these



         11  are events that took place more than 20 years ago.  My



         12  recall of them is not absolutely perfect at this stage.



         13  But we solicited negotiations with the Northern



         14  Cheyenne Tribe.  We agreed to enter the negotiation



         15  process.  Communication went back and forth informally



         16  between the compact commission and the tribes over a



         17  period of several years.



         18            Ultimately, during that period of time also,



         19  a good deal of legal and technical work would have been



         20  done with respect to researching the executive order



         21  and its administrative history, trying to figure out



         22  what produced the executive order that created the



         23  reservation and what the circumstances were that led



         24  the president to make that declaration.



         25            A good deal of work would have been done to
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          1  gather existing water rights records dealing with the



          2  streams that flow through the reservation.  In this



          3  case, there are principally two:  Tongue River



          4  Reservoir and Rosebud Creek.



          5            Any existing water rights records that could



          6  be gathered would be gathered.  That would include a



          7  review of the claims that had been filed in the Water



          8  Court Adjudication to try to determine just how much



          9  water was being claimed out of these water sources by



         10  people claiming rights under state law.



         11            We discovered at that time that Rosebud Creek



         12  arises on the Crow Reservation.  So there was a



         13  potential reserved water rights claim on the part of



         14  the Crow and Rosebud Creek as well.



         15            There had been historically, over the years



         16  and decades prior to that time, a good deal of



         17  technical work done regarding soils classification.



         18  And so all of that information would have been



         19  reviewed.  Whatever water supply records that were



         20  available would have been reviewed so we could get some



         21  sense of the hydrology of these two water rights bases.



         22  How much water do they typically produce?



         23            On the Tongue River, we had the interesting



         24  artifact that there was a dam that had been built in



         25  the 1930s by the State of Montana to contain the waters
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          1  of the Tongue River and store them for future release



          2  downstream.



          3            And there were contract rights that existed



          4  out of that dam.  The tribe actually had one.  The



          5  Tongue River Water Users' Association had another.



          6  There may have been -- I'm not completely familiar with



          7  all of them.  But I know those two existed.



          8            Miles City sits is the mouth of Tongue River.



          9  It's a substantial municipality by Montana standards.



         10  And the water needs of Miles City would have been



         11  examined, and attempts would have been made to project



         12  how much water might be necessary in the future to



         13  sustain the population of Miles City.  So all of the



         14  technical would have been done during this initial



         15  period of time.



         16            Ultimately, as a result of the discussions



         17  that took place, it was decided that the tribe would



         18  make the initial proposal with respect to the terms of



         19  a compact for the Northern Cheyenne Tribe reserved



         20  water right.  And that was done.  They made a proposal



         21  that called for a large allocation of direct flow water



         22  out of the Tongue River.



         23            The perpetuation of the tribe's storage



         24  contract behind the Tongue River Dam contained some



         25  fairly limited provisions for the protection of
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          1  existing uses, which was one of the most important



          2  issues, obviously, for us as a state representative at



          3  the negotiating table.  There are -- in every situation



          4  on where you're dealing with tribal reserved water



          5  rights, the tribe's treaty-based priority date or its



          6  executive order-based priority date will always be



          7  among the earliest if not absolutely the earliest



          8  priority date in the basin.



          9  BY MS. YATES:



         10       Q.   Mr. Tweeten, if I could interrupt you, I'd



         11  like you to go through the process first, and then



         12  we'll talk about some of the details.  Are these



         13  sovereign-to-sovereign negotiations?



         14       A.   By statute we are obligated to treat them as



         15  government-to-government negotiations.  The contacts



         16  made with the tribal government is recognized by the



         17  United States as the official governmental



         18  representative of the reservation.  We also include the



         19  United States in our discussions as a party because the



         20  United States is frequently the holder of at least some



         21  of the federal reserved water rights that exist on



         22  every reservation.  So the United States -- and it's



         23  also the trustee for the tribes, obviously.  So we



         24  include the United States in our discussions as well



         25  both through the Department of Interior and the
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          1  Department of Justice.  So we make these -- we're



          2  required to make them government-to-government,



          3  sovereign-to-sovereign negotiations.



          4       Q.   And do you enter into memorandums of



          5  understanding that govern the negotiations?



          6       A.   We do.  We have both substantive and more



          7  procedural shape of the table type memorandums that we



          8  enter with our negotiating partners.



          9            Substantively, the major one is the



         10  acknowledgment by all parties that these are



         11  negotiations for settlement of litigation and,



         12  therefore, any statements made or information developed



         13  as a result of these negotiations is covered by Rule



         14  408 of the Federal Rules of Evidence.



         15            Procedurally, we have -- we would



         16  traditionally have a memorandum of understanding with



         17  the tribes and the United States about things like open



         18  meetings, whether our negotiating sessions would be



         19  open to the public or conducted in private, how



         20  relationships with the media would be conducted.  In



         21  other words, typically, if we wanted to talk to some



         22  representative of the press, if we were contacted by a



         23  newspaper reporter who wanted information, our



         24  obligation under the MOU would be to notify the other



         25  parties of the MOU to let them know that the press had
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          1  been inquiring about this particular issue.



          2            The tribe, in particular, are, I think,



          3  interested in making sure that their side of the story



          4  gets told in the press as well as the state



          5  government's side of the story.  So they are interested



          6  in making sure that when the compact commission would



          7  be contacted for information or comment, that the tribe



          8  would have an opportunity to participate in that



          9  discussion with the media as well.



         10       Q.   Mr. Tweeten, when your staff reviews the



         11  potential scope of federal reserved water right, is



         12  this just a paper review of executive orders and



         13  treaties, or is it something further?



         14       A.   One of the major components of an analysis of



         15  a federal reserved water right is to determine the



         16  purpose for which the reservation was created.  Because



         17  that purpose, again, governs how much water would be



         18  necessary to meet the federal reserved water right



         19  requirement under the Winters Doctrine.



         20            So we need to determine what the purpose was



         21  for the establishment of the reservation.  East of the



         22  Continental Divide in Montana, all of the treaties and



         23  executive orders are to a greater or lesser extent



         24  agriculturally oriented.  The attempt on the federal



         25  government's part was in an attempt to review and
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          1  domesticate the tribes and culturate them to the idea



          2  of agricultural living as opposed to the hunting and



          3  gathering society that they had been previously.



          4            So the reservations would be set aside.



          5  Indian irrigation projects would be set up typically on



          6  the reservations.  And the intention of the Government



          7  was that agriculture would be the dominant industry on



          8  the reservation.  So for these east of the mountains



          9  tribes, irrigated agriculture was obviously a focus.



         10  And in order to analyze that problem, it requires not



         11  just a review of all the documentation that you can



         12  find, but also you need to understand the soil



         13  characteristics and the agricultural irrigation water



         14  duties that are required in order to raise a crop in



         15  the particular soils that are found within the



         16  reservation.



         17            Fortunately, the soils in virtually all of



         18  eastern Montana have been classified at one point or



         19  another in time.  So there were good records available



         20  as to what the soil characteristics have been on



         21  reservations that we've dealt with.  And we know from



         22  talking to individual farmers out there how much water



         23  they have been using to irrigate those lands.



         24            So scientists can look at all of that data



         25  and determine what a water duty is for a particular
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          1  acre of soil and a particular classification.  And



          2  using all of those numbers, it's possible to come up



          3  with an estimate of what the agricultural water right



          4  would be for potentially irrigable lands on the



          5  reservations.  So it's both a scientific study and an



          6  examination of the organic documents.



          7       Q.   And is it standard for the compact commission



          8  to review the purposes of the reservations from the



          9  tribe's perspective?



         10       A.   Federal law requires that.  Federal law



         11  requires the treaties be interpreted as the tribes



         12  would have understood them since the -- I guess in the



         13  same sense that any document traditionally is



         14  interpreted most directly against the person that



         15  drafts it.



         16            In this case, I think that rule applies with



         17  extra force because the tribes were not skilled in



         18  drafting documents.  They didn't speak the English



         19  language.  And their understanding would have been, in



         20  some cases, substantially different from the intention



         21  that the drafter of the document might have intended to



         22  purvey.  And the Supreme Court has said in those



         23  circumstances the tribe interpretation has to be



         24  controlling.  So we try to read those documents as we



         25  think the tribes would have understood them and take
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          1  that into consideration in assessing what the purposes



          2  of the reservation might be.



          3       Q.   And in looking at the purposes of the



          4  reservation, do you consider existing uses as well as



          5  future uses?



          6       A.   For the tribes, certainly.



          7       Q.   And you discussed previously about tribes



          8  east of the Divide tend to have an agricultural basis.



          9  Would they also be entitled to domestic water?



         10       A.   Certainly.  Anything that the tribes -- that



         11  would be necessary in order to make the reservation a



         12  habitable homeland for the tribes would have been



         13  included in the purposes of the federal reserved water



         14  right.



         15       Q.   Would that also include municipal and



         16  domestic uses?



         17       A.   It would include municipal, domestic,



         18  potential future industrial uses that might be



         19  available as well.



         20       Q.   And I just want to confirm with you that you



         21  were a member of the Northern Cheyenne Tribe



         22  negotiating team?



         23       A.   That's right.



         24       Q.   And could you please just briefly inform the



         25  Court where your statutes are in the Montana Code
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          1  Annotated that govern the compact commission.



          2       A.   Certainly.  There are two, actually, sets of



          3  statutes.  One is simply the statute that creates the



          4  compact commission and places it in the organization



          5  chart of state government, if you will.  And those are



          6  found historically in Title 2 of the Montana Code



          7  Annotated.



          8            The statutes that actually determine what the



          9  powers, duties, and responsibilities and limitations



         10  are on the compact commission are found in Title 85 in



         11  the water use portions of the statutes.



         12            And there are particular statutes there that



         13  deal with the resolution of Indian rights within the



         14  context of the water adjudication.



         15       Q.   What were the State's goals in negotiating a



         16  settlement with the Northern Cheyenne Tribe and the



         17  Federal Government?



         18       A.   Several.  Most basically, our objective was



         19  to resolve the tribe's claim with out-of-court



         20  settlement so we would achieve the ultimate purpose of



         21  trying to compact rather than litigate.  More



         22  specifically, we went into every negotiation with the



         23  tribes and the United States with the objective of



         24  preserving, to the greatest extent possible, those



         25  water rights that had come into existence under state
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          1  law between 1973 and the time that the reservation had



          2  been created.



          3            Federal reserved rights are unquantified



          4  water rights that can expand association in the future



          5  as tribal needs expand.  And when, in the interim



          6  between the creation of the reservation and the time



          7  when those tribal rights finally come to be put into



          8  use, there are numerous water rights that are required



          9  in those water sources by persons acting under state



         10  law.  The tribe's rights, because of their early



         11  priority date, have the opportunity to displace those



         12  later state law-based rights in times of water



         13  shortage, which can be -- you know, in Montana,



         14  droughts can last for years or a decade or more.  And



         15  when water is short chronically and the tribes get



         16  their water first in every year, the continued



         17  existence of these irrigation-based farmlands that have



         18  been acquired and operated by non-Indian families for



         19  sometimes generations, can be jeopardized by the early



         20  priority date that the tribes have.



         21            And our principal fact-based objective in all



         22  of these negotiations is to try to minimize to the



         23  greatest extent we possibly can the chance for the



         24  tribes to displace those existing state-based water



         25  rights, which is why all of our compacts have to a
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          1  greater or lesser extent some provision in which the



          2  tribes agree to recognize and protect existing uses



          3  under state law up to the date of the compact.  The



          4  tribes have been extraordinarily generous, I think, in



          5  understanding the potential damage that can occur to



          6  the regional economies when agriculture is put at risk.



          7            So they've agreed to, in exchange for bargain



          8  for consideration, allow those uses to continue in dry



          9  years under certain conditions, despite the fact that



         10  the tribes have the earlier priority date.



         11       Q.   Mr. Tweeten, did the state have any goals



         12  with respect to the Tongue River Dam and Reservoir?



         13       A.   Certainly.  Even more specifically with



         14  Northern Cheyenne, we had the unsafe dam problem.  The



         15  state built the Tongue River Dam in the 1930s up to



         16  engineering standards that were then in place.



         17            As I believe the Court knows, there had been



         18  a fairly large flood event in the late 1970s.  One



         19  thing that happened during the flood event was the



         20  spillway of the Tongue River Dam nearly failed as a



         21  result of the huge amount of water that had to be



         22  passed out of the dam because of the snowmelt that



         23  occurred during that flood event.



         24            There was a recognized unsafe dam on the



         25  federal safety of dams list.  And the state was faced
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          1  with a dilemma as to how we were going to get this



          2  reservoir repaired.  The state had not deemed itself to



          3  be financially able to conduct the repair itself.  One



          4  idea that was passed to us as a compact commission was



          5  the idea that perhaps it would be possible to, as part



          6  of our compact, secure the repair and rehabilitation of



          7  the Tongue River Dam to eliminate the dam safety



          8  problem.



          9       Q.   Turning now to the actual negotiations on the



         10  Northern Cheyenne Tribe Federal Water Compact, what



         11  were the possible priority dates for the Northern



         12  Cheyenne federal reserved water right?



         13       A.   Well, I can't list them specifically at this



         14  point in time.  But I can tell you that the 1881 date



         15  of the original executive order was one possible



         16  priority date.  There was a later executive order that



         17  was around the turn of the Twentieth Century, I



         18  believe, that could have been another possible priority



         19  date.  I believe there were one or two others that were



         20  under consideration.



         21       Q.   And as you stated previously, the Northern



         22  Cheyenne Tribe made the first settlement proposal; is



         23  that correct?



         24       A.   That's right.



         25       Q.   Do you recall what the first settlement
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          1  proposal included for a water right out of the Tongue



          2  River?



          3       A.   I believe it called for 85,000 acre-feet of



          4  direct flow water from the Tongue River.



          5       Q.   Did it also include a storage component?



          6       A.   It also included retaining the existing



          7  contract that the tribe had.  I believe it also



          8  provided that part of their direct flow right was to be



          9  stored behind the dam.



         10       Q.   If I were to tell you that approximately



         11  17,500 acre-feet were proposed for storage in the dam,



         12  would you agree with that?



         13            SPECIAL MASTER:  I think this is, at this



         14  point, leading the witness.  If you want to point to a



         15  document, you're welcome to.



         16            MS. YATES:  We don't have a document in



         17  evidence right now.



         18            SPECIAL MASTER:  Okay.



         19            THE WITNESS:  Well, prior to the time that



         20  you asked me the question, I would not have recalled



         21  the number.



         22  BY MS. YATES:



         23       Q.   Okay.  Did the 1988 proposal also include



         24  other sources, other water sources?



         25       A.   It did cover water in Rosebud Creek as well.





                          Bray Reporting (406) 670-9533

�                                                                  1602



                                CHRISTIAN TWEETEN - October 28, 2013

                                     Direct Examination by Ms. Yates





          1  It also proposed a fairly large allocation of stored



          2  water from behind Yellowtail Dam on the Big Horn River



          3  as well.



          4       Q.   Mr. Tweeten, could you please take out



          5  Exhibit M527, which has previously been admitted.



          6       A.   Yes.



          7       Q.   Is this the compact ultimately reached with



          8  the Northern Cheyenne Tribe and the Federal Government



          9  to settle the Northern Cheyenne Tribe's reserved water



         10  rights in the Tongue River?



         11       A.   Yes.



         12       Q.   Okay.  If you would, please, take a look on



         13  the first page.  And take a look at the fifth and



         14  sixth whereas clauses.



         15       A.   Okay.



         16       Q.   And could you please read those.



         17       A.   The fifth clause is "Whereas, the Northern



         18  Cheyenne Tribe and the United States agree that the



         19  Tribal water right described in this compact shall be



         20  in satisfaction of the tribes' reserved water rights



         21  claims and any claims to water rights made on behalf of



         22  the tribe by the United States."



         23            And the sixth clause is "Whereas, it is in



         24  the best interest of all parties that the reserved



         25  water right claims of the Northern Cheyenne Tribe be
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          1  settled through a water compact."



          2       Q.   And with respect to the fifth whereas clause,



          3  is that your understanding of one of the primary



          4  purposes of the compact?



          5       A.   Certainly.  Conclusively determining the



          6  quantity of the tribe's water right is certainly one of



          7  the purposes.



          8       Q.   And turning your attention to the sixth



          9  whereas clause.  Why was it in the best interest of the



         10  parties to settle through a compact?



         11       A.   Well, first of all, it is almost always



         12  better to settle than to litigate in any context.



         13  Settlement eliminates substantial uncertainty on both



         14  sides.  And if an amicable settlement that meets the



         15  needs of both parties can be reached without having to



         16  go through costly and lengthy litigation, that's always



         17  a benefit.



         18            With respect to federal reserved water rights



         19  claims, it is -- the compact commission has certainly



         20  believed, and I think that's a belief that's shared by



         21  the United States and the tribes that we've negotiated



         22  with, that because of the limitations on a decreed



         23  water right as opposed to one that's settled, a



         24  settlement has substantial advantages.



         25            A decreed water right consists of a priority
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          1  date and an amount of water.  There is no provisions in



          2  a decreed water right for administration governing how



          3  that water right is to be administered.  There is no



          4  consideration of whether the decreed water right can



          5  actually be converted by the tribe into a wet water



          6  right; in other words, whether the tribe actually will



          7  have the wherewithal to take that decreed water and put



          8  it to use for irrigation, for example.



          9            Our experience has been that with most of our



         10  reservations in Montana, the reservation's creation



         11  coincided with the creation of an irrigation project



         12  for the Indians on the reservation.  In almost every



         13  case, in fact, in every case, the Government fell down



         14  badly in its obligation to keep those projects in good



         15  repair.  As a result, the tribal irrigation projects in



         16  Montana are all delapidated, all require substantial



         17  upgrading before they can actually carry water to their



         18  greatest potential.



         19            The fact that the irrigation, the means of



         20  irrigation on our reservations are so poor makes a



         21  simple decree that the tribe is entitled to X amount of



         22  acre-feet of water for its present and future needs



         23  substantially less useful to the tribe than it might be



         24  if there were also provisions in a settlement, for



         25  example, that provide the means to upgrade those
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          1  irrigation processes to make them actually deliver



          2  water for irrigation for the use by the Indians.  And



          3  that's what we've accomplished in our settlements is



          4  providing substantial federal contributions to



          5  settlement that resolve claims by the tribes that the



          6  Government breached its trust responsibility by letting



          7  these irrigation projects become delapidated.



          8            The tribe releases those claims in exchange



          9  for federal appropriations to make the Government's



         10  default good by making those irrigation projects



         11  usable.  We're able to do that in a compact that can't



         12  be done in a negotiated settlement.  Congress won't



         13  appropriate money for just general purposes of



         14  improving irrigation districts.  They will appropriate



         15  money for an Indian water rights settlement.



         16            And historically that's been the case in the



         17  last two decades, that when tribes come to Congress



         18  asking for money for programmatic needs like



         19  irrigation, they go away empty handed.  When they come



         20  to Congress with a settlement, Congress is willing to



         21  open the federal checkbook and spend substantial sums



         22  of money to try to make that settlement effective.  And



         23  that's a substantial benefit of settling as opposed to



         24  litigating, from the tribe's perspective.  They get not



         25  only resolution of the uncertainty as to the amount and
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          1  priority date of their water right, but they also get a



          2  large infusion of federal resources to try to make sure



          3  that they can use that water in the way that they were



          4  originally promised that it would be used to provide a



          5  livelihood for tribal members on the reservation.



          6            Whereas, I'm sure you know, poverty rates are



          7  high, unemployment rates are the highest in the United



          8  States.



          9       Q.   Mr. Tweeten, could we take a look at Article



         10  2.



         11       A.   Sure.



         12       Q.   Page 3 of 16 of the exhibit.



         13            SPECIAL MASTER:  Ms. Yates, can I just also



         14  ask a question?  I'm sort of curious as to how this all



         15  fits into the case.  So I assume that Wyoming is not



         16  planning on challenging the reasonableness of the



         17  settlement itself of the Northern Cheyenne Tribe's



         18  claims.  Although, what you're probably going to argue



         19  is that it's perfectly fine settlement, but Wyoming



         20  shouldn't have to have any responsibility for meeting



         21  its terms.



         22            Am I correct on that?



         23            MR. KASTE:  Pretty much, yeah.  And we



         24  weren't there.  We weren't parties to this compact.  It



         25  says what it says.  So explaining what it says seems to
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          1  be a bit superfluous at this point.  You're familiar



          2  with the provisions of the compact.



          3            MS. YATES:  Your Honor, I disagree that it's



          4  superfluous.  I think it's important to understand,



          5  again, that these are bargained-for compromises and we



          6  settled what could have been a huge direct flow water



          7  right straight from the Tongue River with an 1881



          8  priority date in part for 20,000 acre-feet stored in



          9  the Tongue River Reservoir with a 1937 priority date.



         10  Had we litigated, the tribe would have had a direct



         11  flow right from the Tongue River with an 1881 priority



         12  date.



         13            So it's important for the Court to understand



         14  that in the process of accomplishing this settlement,



         15  it was not a rubber stamp.  It was a very rigorous and



         16  active settlement with experts and public



         17  participation.



         18            MR. KASTE:  And, again, our point is great.



         19  We weren't parties to that.  It doesn't affect the



         20  obligations of the parties under the Yellowstone River



         21  Compact.



         22            SPECIAL MASTER:  So my only point -- and,



         23  again, I'm not going to cut off the testimony at this



         24  point, but instead, that Wyoming, I think -- I'm going



         25  to actually ask them.  Do you concede this was a
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          1  reasonable settlement from the standpoint of Montana?



          2            MR. KASTE:  Sure.  Doesn't matter.



          3            MS. YATES:  Your Honor, if they are willing



          4  to recognize the 20,000 acre-feet with a 1937 priority



          5  date, which can be done.



          6            MR. KASTE:  For purposes of that compact, for



          7  purposes of internal administration within the state of



          8  Montana, it has a 1937 priority date.  Does it for



          9  purposes of the Yellowstone River Compact?  Different



         10  question.  Not informed by this testimony.



         11            MS. YATES:  I disagree.  I think it's



         12  important for the Court to understand.



         13            SPECIAL MASTER:  Okay.  So, again, what



         14  I'm -- what I think the U.S. Supreme Court, which



         15  obviously has dealt with a variety of these types of



         16  cases before, and, therefore, has strong familiarity



         17  with Indian reserved water rights cases, I think that



         18  the most important thing here is any questions with



         19  respect to the relationship between the compact itself,



         20  the Northern Cheyenne Compact and the Yellowstone River



         21  Compact or between the Northern Cheyenne Compact and



         22  reservoir operations.  I just don't want to go into



         23  great detail with respect to the specific terms of the



         24  Northern Cheyenne Compact because, again, I think they



         25  speak for themselves.
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          1            And I think we can probably fairly easily



          2  establish that, in fact, the State of Montana spent a



          3  lot of time negotiating this compact and reached a



          4  reasonable settlement, which, again, I don't think is



          5  something which Wyoming is going to challenge.



          6            MS. YATES:  Your Honor, I'll try to adapt the



          7  question.



          8            SPECIAL MASTER:  Okay.  Thank you.



          9  BY MS. YATES:



         10       Q.   Okay.  Mr. Tweeten, can the tribal water



         11  right in the compact be lost by nonuse?



         12       A.   No.



         13       Q.   Is that provided for in the compact?



         14       A.   It is.



         15       Q.   Does the compact discuss operation of the



         16  Tongue River Reservoir?



         17       A.   It does.



         18       Q.   And does the compact provide for an advisory



         19  committee on reservoir operations?



         20       A.   It does.



         21       Q.   Was that important to the tribe and the



         22  Federal Government in negotiations?



         23       A.   It was.  The -- again, the tribes are very



         24  interested in making sure that these are wet water



         25  rights with respect to storage.  The storage component
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          1  in a state-owned reservoir, the tribes wanted to have



          2  some level of assurance that the operation of the



          3  Tongue River Dam from year to year would be done with



          4  consideration of the obligations of the state to store



          5  20,000 acre-feet of water for the use of the tribe.



          6            And they weren't willing to simply leave that



          7  up to the Montana Department of Natural Resources and



          8  Conservation.  So the parties agreed on the creation of



          9  this advisory board that would from year to year create



         10  an annual operating plan for the reservoir.  The



         11  membership on the advisory council includes membership



         12  designated by the tribes -- tribe, as well as by the



         13  United States.  And the advisory council then comes up



         14  with the operating plan that would be put in place for



         15  the subsequent year so the tribes have some guarantee



         16  that their needs with respect to stored water in the



         17  reservoir are going to be taken into consideration



         18  every year when the operating plan is devised.



         19       Q.   Did the compact also resolve pending



         20  litigation?



         21       A.   It did.



         22       Q.   Is that addressed in the compact?



         23       A.   It is.  There is a -- there are terms dealing



         24  with the lawsuits that had been filed by the United



         25  States in the 1970s seeking a decree, general stream
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          1  adjudications in federal court.  Those federal court



          2  cases have been dismissed as they pertain to the



          3  Northern Cheyenne Tribe's claims.  And also the



          4  litigation of the Northern Cheyenne Tribe's claims



          5  before the Montana Water Court has also been concluded



          6  at this point.



          7       Q.   And are the water rights provided for in the



          8  compact in full satisfaction of the Northern Cheyenne



          9  Tribe's federal reserved water rights based on the



         10  Winters Doctrine?



         11       A.   Yes.



         12       Q.   Is that provided for in the compact?



         13       A.   It is.



         14       Q.   When was the compact initially passed by



         15  Montana, the Montana legislature?



         16       A.   It was submitted to the legislature in 1931



         17  and passed by a large margin in both houses and signed



         18  by the governor in 1991.



         19       Q.   And when was the compact ratified by



         20  Congress?



         21       A.   1993 or '4, I think.



         22       Q.   And would you please take a look at Montana



         23  Exhibit 528 previously admitted.  And is this the



         24  Settlement Act ratifying the compact?



         25       A.   It is.  My recollection now is refreshed, it
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          1  was 1992.



          2       Q.   Okay.  What was one of the primary purposes



          3  of the Settlement Act?



          4       A.   Well, ratification of the compact by Congress



          5  in order to make it fully able to be implemented,



          6  obviously, from the State's perspective.  In addition,



          7  the question of cost share and what the federal



          8  contribution to settlement would be was also addressed



          9  in the settlement legislation.



         10       Q.   And does the Settlement Act provide for



         11  rehabilitation of the Tongue River Reservoir to



         12  implement the Compact's reserved water rights claims in



         13  the Tongue River Basin?



         14       A.   Yes.



         15       Q.   Is that provided for in the compact?



         16       A.   Yes.  The two pieces of legislation lock



         17  together in that way.



         18       Q.   And, again, did the Settlement Act require



         19  approval by the Northern Cheyenne Tribe before the



         20  settlement became effective?



         21       A.   It did.



         22       Q.   And was it approved by the tribe?



         23       A.   It was.



         24       Q.   And did the Settlement Act require entry of a



         25  decree in the Montana Water Court approving the
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          1  compact?



          2       A.   It did.



          3       Q.   And could you please take a look at Exhibit



          4  M362A and B.



          5       A.   Yes.



          6       Q.   Could you explain what these documents are?



          7       A.   These are the Water Court decree implementing



          8  or incorporating the water rights component of the



          9  Northern Cheyenne Compact into the Water Court decrees



         10  in the Tongue River and Rosebud Creek Basins, and the



         11  Big Horn Basin as well actually bought the storage.



         12            MS. YATES:  Your Honor, I move for admission



         13  of 362A and B.



         14            SPECIAL MASTER:  Any objection?



         15            MR. KASTE:  Just a clarification.  I'm not



         16  sure where the delineation in M362 is between A and B.



         17  This was an exhibit that was -- had multiple documents



         18  inside it.



         19            MS. YATES:  Okay.  362A includes Bates Nos.



         20  23573 through 23586.  That is Exhibit A, which would



         21  include the order on the decree encompassing the



         22  proposed A.  And B is Bates Number Montana 23593, 94.



         23            MR. KASTE:  Thank you for that clarification.



         24  I have no objection.



         25            SPECIAL MASTER:  Okay.  Thank you.  So
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          1  Exhibits M362A and M362B are both admitted into



          2  evidence.



          3                      (Exhibits M362A and M362B



          4                      admitted.)



          5  BY MS. YATES:



          6       Q.   And what is the priority date provided for in



          7  the decree for the 20,000 acre-feet stored in the



          8  Tongue River Reservoir?



          9       A.   It is designated as the earliest water right



         10  for stored water in the reservoir.



         11       Q.   The Northern Cheyenne were also --



         12            SPECIAL MASTER:  Yes, Mr. Tweeten.



         13            THE WITNESS:  Well, the priority date for the



         14  reservoir is 1937.  So that would make the water right



         15  for the Northern Cheyenne Tribe to later than 1937.



         16  BY MS. YATES:



         17       Q.   Okay.  The Northern Cheyenne were also



         18  decreed 30,000 acre-feet of storage in the Big Horn



         19  Reservoir also known as Yellowtail Reservoir operated



         20  by United States Bureau of Reclamation.  And what is



         21  the priority date decreed for that 30,000 acre-feet of



         22  storage?  You want some help?



         23            SPECIAL MASTER:  You should feel free to



         24  point it out if there's a specific section.



         25            THE WITNESS:  Yeah, I believe it's basin 43P,





                          Bray Reporting (406) 670-9533

�                                                                  1615



                                CHRISTIAN TWEETEN - October 28, 2013

                                     Direct Examination by Ms. Yates





          1  Big Horn River.



          2  BY MS. YATES:



          3       Q.   Okay.



          4       A.   And the decree provides that the Northern



          5  Cheyenne's water rights shall be the same as the



          6  priority date which is ultimately adjudged to be the



          7  priority of the United States storage water in the Big



          8  Horn Reservoir.



          9       Q.   I just want to step back for a second and



         10  clarify one issue.  Did the Settlement Act include



         11  additional financial provisions that then had to be



         12  approved by the Montana legislature after the initial



         13  ratification?



         14       A.   It did.



         15       Q.   And were those approved by the Montana



         16  legislature?



         17       A.   They were.



         18       Q.   And what year was that?



         19       A.   That would have been 1993.



         20       Q.   And is the passage of the acceptance of the



         21  financial provisions, is that found in Montana Code



         22  Annotated?



         23       A.   It is.  It's a statute that immediately



         24  follows the Northern Cheyenne Compact, which is



         25  85-20-301.  And immediately following that compact, I
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          1  believe under the statutes that -- yes, 85-20-302 is



          2  the statute that accepts the conditions that were



          3  placed on the legislation by Congress that had to be



          4  accepted by the State of Montana.



          5       Q.   And in your experience as a long-time member



          6  of the compact commission and chairman, are these



          7  compact bargained-for compromises?



          8       A.   Indeed, they are.



          9       Q.   And do you typically go beyond your



         10  litigation position in negotiating compacts?



         11            SPECIAL MASTER:  Could I just interrupt just



         12  for one second?  It's really just a clarification



         13  question.  When you were asking Mr. Tweeten earlier



         14  about Exhibit M362A, you spoke about 30,000 acre-foot



         15  storage.  And I think you meant 20,000.  But if you



         16  meant 30,000, I would love to see the particular



         17  provision.



         18            MS. YATES:  Your Honor, I was talking about



         19  the 30,000 acre-feet in Big Horn Lake.



         20            SPECIAL MASTER:  So where is -- I'm sorry.



         21  Now I need help.  So I know there's the 20,000, which



         22  is mentioned on page 5 of Exhibit M362A under storage



         23  and exchange water.  That's the 20,000 acre-feet of



         24  water per year measured at the Tongue River Reservoir.



         25            So what's the number that you're referring
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          1  to.



          2            MS. YATES:  It's Bates stamped No. 23584.



          3            SPECIAL MASTER:  584.



          4            MS. YATES:  And that would be basin 43P.  The



          5  compact includes a similar storage provision --



          6            SPECIAL MASTER:  I'm sorry?



          7            MS. YATES:  -- in a federal reservoir as it



          8  did in a state reservoir.



          9            SPECIAL MASTER:  Thank you very much.



         10  BY MS. YATES:



         11       Q.   Going back to my last questioning, does



         12  Montana go beyond its basic litigation position in



         13  negotiating these compacts?



         14       A.   Yes.  It's like any other negotiation.  You



         15  don't -- if you're negotiating in good faith, you don't



         16  ordinarily enter negotiation for settlement saying, I



         17  will go as far as I think my litigation exposure is and



         18  no farther.  It requires compromise on both sides.  It



         19  almost always will require some departure from the best



         20  case that you think you can get in litigation and some



         21  additional consideration being added on top of that to



         22  make the deal attractive enough to the other side so



         23  they are willing to settle.



         24       Q.   In your experience, again, as a long-time



         25  member of the compact commission and as chairman, is
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          1  each component to a settlement important to settlement,



          2  overall settlement of the federal reserved water



          3  rights?



          4       A.   Our saying was that nothing is settled until



          5  everything is settled.  All of the parts of the



          6  settlement need to relate with each other.  It's very



          7  rare that you have one provision in a compact directly



          8  relating to a provision in the compact so that they can



          9  be said to be equal, quid pro quos on both sides.



         10  Ordinarily you have to look elsewhere in a settlement



         11  in order to find that full extent of the consideration



         12  that's being offered on one side as well as the other.



         13  When you take one piece out, it changes the way the



         14  scales balance for purposes of deciding how the case



         15  should be settled.



         16            So I don't think -- you can look at any



         17  individual component of the settlement in isolation and



         18  try to evaluate it and decide what the equal



         19  consideration on the other side is.  Everybody puts a



         20  package on the scale.  And both sides decide that the



         21  scales balance, and that's how you reach a settlement.



         22  So all of the parts relate to each other, and none of



         23  them can be viewed in isolation.



         24       Q.   And, again, in your experience as a long-time



         25  member of the compact commission and chairman, do you
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          1  consider the 20,000 acre-feet of storage in the Tongue



          2  River Reservoir to be integral to the Northern Cheyenne



          3  Reserved Water Rights Compact?



          4       A.   Certainly.  There wouldn't have been a



          5  settlement without it.



          6       Q.   Is it your understanding that the State of



          7  Montana's obligated to store the 20,000 acre-feet for



          8  the Northern Cheyenne Tribe each year?



          9       A.   Yes.



         10       Q.   And why did the parties agree to satisfy the



         11  tribe's federal reserved water right in the Tongue



         12  River from a combination of direct flow and storage in



         13  the Tongue River Reservoir as opposed to only direct



         14  flow?



         15       A.   Well, storage is -- stored water is generally



         16  more valuable than direct flow because it provides



         17  greater flexibility for the parties in terms of when



         18  and how they want to use their water.  So while tribes



         19  initially demand 85,000 acre-feet of direct flow, it



         20  seemed reasonable that a much smaller amount in terms



         21  of acre-feet might be satisfactory to the tribes if



         22  some component of it consisted of storage in addition



         23  to direct flow.



         24            So we proposed that in the course of fixing



         25  the Tongue River Dam, we would raise the level of the
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          1  dam, create new storage, and allocate that new storage



          2  to the tribe.  And we -- I think the engineers gave us



          3  a sense of how much new storage could be created.  And



          4  we settled on a figure of 20,000 acre-feet and reduced



          5  the amount of direct flow substantially to account for



          6  the fact we were offering them 20,000 acre-feet of



          7  storage instead.



          8       Q.   What is your recollection of the actual



          9  direct flow amount in the Tongue River from the



         10  Northern Cheyenne Tribe?



         11       A.   12,500 acre-feet.



         12       Q.   In your experience as a long-time member of



         13  the compact commission and as chairman, what do you



         14  believe would have happened had the United States and



         15  the Northern Cheyenne Tribe and the State of Montana



         16  not reached a compact?



         17       A.   Well, as I said, there'd be litigation in



         18  front of the Montana Water Court.  There would have



         19  been litigation in front of the Water Court.



         20            MS. YATES:  Your Honor, I have no further



         21  questions.



         22            SPECIAL MASTER:  Okay.  Thank you very much.



         23            So, Mr. Kaste, any cross-examination?



         24            We're going to take a morning --



         25            MR. KASTE:  It will be, like, two minutes.
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          1                     CROSS-EXAMINATION



          2  BY MR. KASTE:



          3       Q.   Morning, Mr. Tweeten.



          4       A.   Morning.



          5       Q.   If I understand right, the State of Wyoming



          6  was not a party to the negotiations that resulted in



          7  the Northern Cheyenne Tribe Compact; correct?



          8       A.   Correct.



          9       Q.   And you understand, being familiar with the



         10  Northern Cheyenne Tribe Compact, that it does not



         11  purport to alter or amend anything in the Yellowstone



         12  River Compact; correct?



         13       A.   That's correct as well.



         14       Q.   All right.  You said a couple of things in



         15  the course of your testimony.  One was that during this



         16  negotiation process, state-based water users could



         17  object.  Did I get that right?



         18       A.   Not during the negotiation process.  But once



         19  the attorney general made the motion for incorporation



         20  of the water rights component of the settlement into



         21  the Water Court decrees, that would be noticed out to



         22  all of the claimants in the basin.  And there would be



         23  a period of time set during which they could lodge



         24  objections to the compact in the Water Court.



         25       Q.   Sure.  And what I'm interested in is those
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          1  folks, those claimants are all from Montana; right?



          2       A.   They all were the holders of water rights in



          3  Montana.



          4       Q.   Very good.  And I think I heard you say that



          5  one of the goals of the State of Montana in the course



          6  of these negotiations was to minimize displacing



          7  state-based water rights?



          8       A.   That's right.



          9       Q.   That's right?  And that means you didn't want



         10  to put a burden on the existing water right holders in



         11  Montana; correct?



         12       A.   That's right.



         13       Q.   Okay.  Affecting water users in Wyoming



         14  wasn't really a relevant consideration, was it?



         15       A.   It was certainly a relevant consideration.



         16       Q.   And let me see if I understand that this is



         17  how you dealt with that consideration.  Montana's



         18  obligations under the Northern Cheyenne Tribe Compact



         19  come out of its allocation of water under the



         20  Yellowstone River Compact; correct?



         21       A.   No.



         22       Q.   No?



         23       A.   Not according to the compact.



         24       Q.   All right.  Thank you very much.



         25            SPECIAL MASTER:  Ms. Yates.
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          1            MS. YATES:  I have just two questions, Your



          2  Honor.



          3            SPECIAL MASTER:  That's fine.



          4                    REDIRECT EXAMINATION



          5  BY MS. YATES:



          6       Q.   Mr. Tweeten, are you aware that the Northern



          7  Cheyenne Tribe negotiations were discussed at the



          8  annual Yellowstone River Compact Commission meetings?



          9       A.   Yes.



         10       Q.   Okay.  Are you also aware that anyone with an



         11  interest in water can object in the Montana Water



         12  Court?



         13       A.   Yes.



         14            MS. YATES:  Thank you.  That's all I have.



         15            SPECIAL MASTER:  Okay.  Thank you.  So,



         16  Mr. Tweeten, thank you very much for your testimony



         17  this morning.



         18            Ms. Yates, I know that you sort of probably



         19  were not expecting that I would be trying to push



         20  things a little bit faster this morning.  And, you



         21  know, I think one of the reasons why I was also trying



         22  to move us a little bit further along is, again, I



         23  think United States Supreme Court does have a lot of



         24  familiarity with the federal reserved water rights and



         25  negotiation of federal reserved water rights compacts.
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          1  But you did an excellent job of adjusting to my



          2  concerns and, I think, getting the relevant testimony



          3  that you needed this morning.



          4            So let's take the morning break at this



          5  point.  It is a little bit after quarter after the



          6  hour.  If we can come back at, say, half past, that's a



          7  little bit less than 15 minutes.  But hopefully that



          8  will be a sufficient period of time.  So thank you



          9  again very much.



         10                      (Recess taken 10:18 to 10:32



         11                      a.m., October 28, 2013)



         12            SPECIAL MASTER:  Okay.  Thank you.



         13            Mr. Kaste, you've moved.



         14            MR. KASTE:  We've reached that point in the



         15  trial where I'm not going to do a witness, and there's



         16  going to be a lot more going on with Mr. Kuhlmann.



         17            SPECIAL MASTER:  Okay.  Thank you.



         18            Mr. Draper?



         19            MR. DRAPER:  Your Honor, our next witness is



         20  Mr. Jason Whiteman.  We would call him to the stand at



         21  this time.  And Mr. Swanson will do the direct



         22  examination.



         23            SPECIAL MASTER:  Okay.  Thank you very much.



         24            (Jason Whiteman sworn.)



         25            THE CLERK:  Have a seat, please.  State your
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          1  name and spell it.



          2            THE WITNESS:  My name is Jason Whiteman.



          3  J-a-s-o-n; Whiteman, W-h-i-t-e-m-a-n.



          4            SPECIAL MASTER:  So good morning,



          5  Mr. Whiteman.



          6            Mr. Swanson.



          7            MR. SWANSON:  Your Honor, I'm well aware of



          8  our admonition regarding the last witness.  So we'll do



          9  our best to actually not replow some of the same ground



         10  Mr. Tweeten covered in his testimony.  And if at any



         11  point you feel we are, in fact, doing that, feel free



         12  to interrupt, and we'll move on.



         13            We do have -- Mr. Whiteman's testimony will



         14  focus on his role -- it will touch on his role as a



         15  member of the Northern Cheyenne negotiating team.  But,



         16  in fact, the majority of his testimony is regarding the



         17  tribe's administration of the water rights, uses on the



         18  reservation, and some involvement of their



         19  representative with the reservoir advisory committee.



         20            SPECIAL MASTER:  Thank you very much.  And,



         21  again, I want to emphasize, both for purposes of



         22  counsel and also for the witnesses, the reason why I



         23  was trying to shorten the last piece of testimony was



         24  simply because as I understand it, Wyoming is not



         25  claiming, and I think Mr. Kaste confirmed, that Wyoming
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          1  is not claiming that Montana entered into an



          2  unreasonable settlement with the Northern Cheyenne



          3  Tribe, but is instead claiming that since they didn't



          4  have anything to do with that particular settlement;



          5  that they shouldn't have to increase the amount of



          6  water that they would otherwise have to release down to



          7  Montana as a result of that.



          8            I do think that questions about how the



          9  compact is administered, the ways in which the compact



         10  interrelates with the Tongue River Reservoir are



         11  relevant to this particular proceeding.



         12            But you don't have to worry.  I will



         13  definitely tell you if I think that we're spending too



         14  much time on an issue that we really don't need to



         15  address at this particular stage.



         16            MR. SWANSON:  Thank you, Your Honor.



         17                      JASON WHITEMAN,



         18  having been first duly sworn, testified as follows:



         19                     DIRECT EXAMINATION



         20  BY MR. SWANSON:



         21       Q.   Good morning, Mr. Whiteman.  How are you?



         22       A.   Good morning.



         23       Q.   Could you state your address, please, for the



         24  record?



         25       A.   My post office is box 382, Lame Deer,
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          1  Montana.  And the physical address is referred to as



          2  Mile Marker 39, Highway 212.



          3       Q.   You know you're in rural Montana when mile



          4  marker is an address.



          5       A.   Yes.



          6       Q.   Are you a member of the Northern Cheyenne



          7  Tribe?



          8       A.   Yes.



          9       Q.   What's your current occupation?



         10       A.   My current occupation is a counselor for a



         11  higher ed and job-training program.  But prior to that,



         12  I worked for the Northern Cheyenne Tribe for 30 years,



         13  from 1976 to 2006.



         14       Q.   Can you describe some of your positions that



         15  you had working for the tribe in those years?



         16       A.   Yes.  I was first hired as assistant



         17  geologist; assistant hydrologist; hydrographer; water



         18  administrator; Water Resources administrator; and also



         19  director for the Natural Resource Department that



         20  provides oversight to three different branches which



         21  was Environmental, Natural Resource, and Fish and



         22  Wildlife.



         23       Q.   Can you tell us the years when you were the



         24  Water Resources administrator?



         25       A.   Yes.  I want to distinguish or clarify that
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          1  prior to our Tribal Water Code adoption, the Tribal



          2  Water Code, primarily the commission of the



          3  hydrographic water administrator was hydrologic data



          4  collection.



          5            Then after the adoption of the Tribal Water



          6  Code, the Water Resources administrator was



          7  implementing the Tribal Water Code.



          8       Q.   So you were the administrator of the Water



          9  Resources prior to the adoption of the Northern



         10  Cheyenne Water Code?



         11       A.   Yes.



         12       Q.   We'll talk more about that water code in a



         13  minute.  But it was adopted in 2000; is that correct?



         14       A.   That's correct.



         15       Q.   And then were you the Water Resources



         16  administrator after the adoption of that water code?



         17       A.   At the time, I was the director for Natural



         18  Resources.  And Mr. Allen Clubfoot was the Water



         19  Resources administrator.  And I'll spell his name.



         20  It's A-l-l-e-n, Clubfoot, C-l-u-b-f-o-o-t, Sr.



         21       Q.   What were your duties as the natural



         22  resources director at that time?



         23       A.   My primary role was, again, providing



         24  oversight with the programs, including attending



         25  meetings that, in this case, specifically was a Tongue
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          1  River Reservoir Water Users' Association, the Tongue



          2  River Advisory Committee, and, of course, as an



          3  administrator was just involved in input in our water



          4  rights.



          5       Q.   And so when the -- when Mr. Clubfoot was the



          6  Water Resources administrator and the tribe was



          7  implementing its water code, you were supervising his



          8  implementation of that code?



          9       A.   Correct.



         10       Q.   What does that mean?  Can you tell us what



         11  activities were involved in implementing that code?



         12       A.   The primary purpose of the water code was to



         13  regulate the tribe's water rights within the Northern



         14  Cheyenne reservation's boundaries.  And, again, that



         15  was after -- there was three dates on there, if I



         16  recall correctly.  Water code was '99, 2000, and 2001,



         17  which was amended twice after that with 2000, 2001.



         18            The primary was to have tribal members apply



         19  for a water right use on the Northern Cheyenne



         20  reservation.  But also it included within the compact



         21  that we could lease water off the reservation, in



         22  simple terms.  And we had individuals that were Tongue



         23  River Water Users' Association members that leased



         24  water from the Northern Cheyenne Tribe's water right.



         25       Q.   So Mr. Clubfoot was involved with those lease
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          1  arrangements?



          2       A.   That's correct.



          3       Q.   And you supervised him through those



          4  activities?



          5       A.   Yes.



          6       Q.   Okay.  So before we go into a little bit more



          7  about that code, can you just tell us a little more



          8  about, were there any water projects on the reservation



          9  that either you or Mr. Clubfoot administered?



         10       A.   As far as?



         11       Q.   Like, wells or anything like that?



         12       A.   Okay.  Then, again, prior to the water code,



         13  there was no permit process.  But after the water code,



         14  there was a permitting process in place that tribal



         15  members would submit their application.  And one of the



         16  areas was domestic groundwater use.  And that's either



         17  in alluvial or nonalluvial aquifers.



         18       Q.   Okay.  And then were you involved -- in both



         19  of these roles, I would say, the Water Resources



         20  administrator as well as the natural resource director,



         21  were you involved in looking at water supply issues in



         22  the Tongue River?



         23       A.   Yes, we were involved with -- primarily with



         24  the meeting in the Tongue River Water Association



         25  meetings or advisory committee meetings where the
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          1  Montana Department of Natural Resources provide



          2  hydrologic data to -- as an outlook of supply water



          3  that was available, in this case, to the Northern



          4  Cheyenne Tribe.



          5       Q.   Do you remember what years those were when



          6  you were most focused on that?



          7       A.   I don't specifically remember.  Don't recall.



          8  But it's in the 2000s.



          9       Q.   In the meetings you talked about, do you



         10  remember what meetings you went to or where they were?



         11       A.   The meetings -- I want to clarify that it was



         12  generally two sets of meetings that we were -- really



         13  three sets of meetings there.  One was a Tongue River



         14  Water Association meeting where the United States was



         15  an official committee member of the Association.  Then



         16  the advisory committee is a tribe -- is an official



         17  committee member of the advisory committee and the



         18  United States as well.



         19       Q.   Go ahead.



         20       A.   There were meetings held throughout -- what I



         21  refer to as the Tongue River Basin, both the Miles



         22  City, Ashland, Lame Deer, and sometimes Sheridan,



         23  Wyoming.  And we actually had -- we were hosted by



         24  different -- that was to allow Water Users' Association



         25  members and the tribe and United States to attend these
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          1  meetings here.



          2            And the third one was the meeting prior to



          3  2006 is when I resigned.  And 2006, there were at least



          4  two meetings, if not three, two meetings that I



          5  attended between Wyoming and -- excuse me -- the State



          6  of Montana to address some concerns about water issues



          7  or water supply.  One was in Sheridan; the other was in



          8  Thermopolis, Wyoming.



          9       Q.   Were those Yellowstone River Compact



         10  meetings?



         11       A.   Yes, they were in regards to the Yellowstone



         12  Compact.



         13       Q.   So, Mr. Tweeten testified a moment ago.  Were



         14  you able to see his testimony?



         15       A.   Yes.



         16       Q.   And he talked quite a bit -- and we won't go



         17  into all the details, but he talked a bit about the



         18  negotiation process for the Northern Cheyenne Compact.



         19  Were you a member of that negotiating team for the



         20  tribe?



         21       A.   Again, for clarification, of course, as a



         22  tribal employee at that time, I was appointed by the



         23  Northern Cheyenne Tribal Council on the Northern



         24  Cheyenne Tribe Water Rights Negotiation Committee.  And



         25  I was invited to a lot of these meetings as a
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          1  committee, both through the negotiation and after the



          2  ratification of our public law 102 -- ratification by



          3  Congress, public law 102374.  We also were still



          4  implementing the compact provisions.  And that's what I



          5  just mentioned earlier.



          6       Q.   And Mr. Tweeten described it as a long



          7  process going back and forth between the entities.



          8  Would you agree with that testimony?



          9       A.   That's correct.  The process was well over a



         10  decade of negotiations and implementing the compact.



         11       Q.   And Mr. Tweeten testified as to the water



         12  right that the tribe received in the compact as a



         13  result of that.  And he testified about a direct flow



         14  right of 12,500 acre-feet.  Do you agree with that?



         15  Was that your understanding?



         16       A.   Yes.  Again, that was to satisfy the tribe's



         17  reserved water right within a compact and, of course,



         18  ratified by Congress.



         19       Q.   And then he also testified that there was a



         20  storage right in the reservoir of 20,000 acre-feet.  Do



         21  you agree with that?



         22       A.   Yes, that's correct.



         23       Q.   And he testified that the storage right, he



         24  felt, was important to the tribe.  And I just want to



         25  ask you that question:  Was the storage right important
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          1  to the tribe as part of your negotiation process?



          2       A.   As part of the negotiations, the tribe



          3  subordinated their -- the 1881 date to the -- pursuant



          4  to the Miles City Decree and also to protect the Miles



          5  City Decree water users and senior water rights users



          6  and to negotiate the additional storage water and



          7  expansion of storage water in the Tongue River



          8  Reservoir, which is equivalent to up to 20,000



          9  acre-feet of reserved water right.



         10       Q.   When you say the tribe agreed to subordinate



         11  the 1881 right, are you referring to subordinating the



         12  direct flow right that the tribe had?



         13       A.   It's -- that, again, it was -- yes, pursuant



         14  to Miles City Decree in the compact.



         15       Q.   Okay.  And so I'm looking; you may have some



         16  documents there in front of you, Mr. Whiteman.  And I'm



         17  going to just refer you briefly to Montana Exhibit 527.



         18            At the bottom of page 3, we're discussing the



         19  tribe's water rights.  Before we talk about the direct



         20  flow, I wonder if we could look at No. 1 where it says



         21  "existing nonagricultural uses."  And if you could look



         22  at that first sentence and explain what the tribe



         23  wanted to get out of that particular sentence where



         24  it's protecting existing uses.



         25       A.   Those particular uses were exempt -- or
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          1  grandfathered in, not exempt -- but grandfathered in



          2  from the water rights.  And nonagriculture use is



          3  either including some of the alluvial aquifers use and



          4  also the nonalluvial.  It doesn't specifically mention



          5  that, but that's what I recall.



          6       Q.   Okay.  And then going to the top of the next



          7  page.



          8       A.   Okay.



          9       Q.   The -- top of page 4, please.



         10       A.   Okay.  "The water rights of the Northern



         11  Cheyenne Tribe are as follows:  Existing



         12  nonagricultural uses and also where the Tongue River on



         13  A 2" -- excuse me, I'm sorry.  "The tribe's direct flow



         14  water right in the Tongue River and its tributaries may



         15  not be used in a manner that adversely affects the



         16  Miles City Decree water rights."



         17       Q.   So is that what you referred to when you said



         18  that the tribe agreed to subordinate its direct flow



         19  right to the Miles City Decreed rights?



         20       A.   That's correct.



         21       Q.   And, again, you did that in exchange for the



         22  storage right in the reservoir?



         23       A.   That's right.



         24       Q.   Okay.  Now, Mr. Tweeten testified that he



         25  understood that the priority date for that reservoir
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          1  right was 1937; is that your understanding?



          2       A.   Yes, that's my understanding.



          3       Q.   Since we're on Exhibit 527, I think I'll just



          4  cover a couple of things briefly before we move on.



          5            On page 4, which is the page we're on, under



          6  kind of the middle of the page there, there's a heading



          7  that says "c:  Shortages."  Do you see that?



          8            Can you tell us, what was your understanding



          9  of whether the tribe has experienced shortages in its



         10  reservoir and direct flow rights under this compact?



         11       A.   Okay.  My understanding from the -- I'll



         12  start with the direct flow is the Montana Department --



         13  or referred to its acronym, DNRC, were our technical,



         14  basically hydrologic data, provided hydrologic data to



         15  determine when the direct flow right users that's



         16  included in the Northern Cheyenne Tribe was -- during



         17  the water shortage years, there was some limitations on



         18  the direct flow right.  I'll give an example where



         19  maybe sometime in July would be an example where the



         20  direct flow right was ceased.  And then also the



         21  contract water in the Tongue River Reservoir, that's



         22  included in Northern Cheyenne's -- the hydrologic data



         23  provided the storage waters of what was available for



         24  the Northern Cheyenne Tribe.  And pursuant to our



         25  compact, we did agree to share shortages with, in this
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          1  case, the contract users.



          2       Q.   So when would that shortage situation for



          3  your reservoir rights kick in?  Is that only years when



          4  the reservoir doesn't fill all the way?



          5       A.   That's correct, yes.



          6       Q.   Do you remember any years when that has



          7  happened?



          8       A.   In the 2000s.



          9       Q.   Okay.  We'll come back to that.  And then I



         10  think we'll just cover one more thing on this document



         11  before we move on.  That's at the bottom of page 8.



         12            Now, is it your understanding under the



         13  compact that the tribe can allow the use of its water



         14  rights off of the reservation?



         15       A.   Yes.



         16       Q.   How does that work?



         17       A.   We would provide notifications to the State



         18  of Montana, that specific agency was Montana DNRC,



         19  180-day notice.  And we did experience some



         20  notification issues that, where after that, we notified



         21  the Montana DNRC of -- to meet that criteria, 180-day



         22  notice period.



         23       Q.   I'm looking at the bottom of page 8 of this



         24  compact document, 527.  Is that what you're referring



         25  to the 180 days' advanced written notice?
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          1       A.   Yes.



          2       Q.   And then is there a restriction on where that



          3  water can be used off the reservation?



          4       A.   There is some restrictions to -- number one



          5  just primarily 180-day notice.  And also their -- most



          6  of it was the Tongue Water Association members applied



          7  for the tribe's water right.  And this was not the



          8  direct flow, but the contract or the 20,000 acre-feet



          9  of storage water that was available.



         10       Q.   I'm looking at the bottom of page 8 there.



         11  Under 4ai, it says "Within the Tongue River Basin."  Is



         12  it your understanding that that water has to be used



         13  within the Tongue River Basin?



         14       A.   Yes.



         15       Q.   And I think since you discussed it briefly,



         16  we'll look at Exhibit 528, Montana 528, which I believe



         17  you have there.



         18            MR. SWANSON:  And I believe this was already



         19  admitted, Your Honor, through Mr. Tweeten.



         20            SPECIAL MASTER:  That's correct.



         21  BY MR. SWANSON:



         22       Q.   And the only thing I want to ask you about



         23  this, Mr. Whiteman, is did you or any tribal members



         24  have any role in asking for this to be ratified by



         25  Congress?
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          1       A.   This particular act is, as I mentioned, or as



          2  Christian mentioned earlier, is -- to add to this is



          3  that Montana -- what led up to this was the Montana --



          4  excuse me.  The Northern Cheyenne Tribe legislation had



          5  approved of this compact.  The next step was to the



          6  Montana legislation that also put -- including the



          7  Congress here, which was public law -- was ratified by



          8  Congress by public law 102374.



          9       Q.   Okay.  And if we go to page 3 of this



         10  document, the Bates number on the bottom is MT-15148.



         11  There's a Section 5 near the top that says "Use and



         12  transfer of the tribal water right."  And I wondered if



         13  you could look at the sub-A "Administration and



         14  Enforcement" sentence and read that for us, please?



         15       A.   From memory here, that provision provides



         16  where United States regulates the tribe water right



         17  until the tribe had their tribal water code approved by



         18  the Secretary of the Interior.



         19       Q.   So until the tribe had adopted its own Water



         20  Court, the Secretary of the Interior administered your



         21  water; is that right?



         22       A.   That's correct, yes.



         23       Q.   Did that lead the tribe to adopt the water



         24  code?



         25       A.   Yes.
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          1       Q.   And if we could go ahead and turn to that



          2  document now.  That document should also be there in



          3  front of you.  Montana Exhibit 365.  Could you identify



          4  that for us when you get to it?  I know you're still



          5  looking.



          6       A.   I was primarily the author of this particular



          7  water code, and including our tribal water rights



          8  attorneys that developed this water code.



          9       Q.   And has the tribe -- has the Northern



         10  Cheyenne Tribe adopted this code?



         11       A.   Yes.



         12            MR. SWANSON:  Your Honor, I would move



         13  admission of Exhibit Montana 365.



         14            SPECIAL MASTER:  Any objection?



         15            MR. KUHLMANN:  No objection.



         16            SPECIAL MASTER:  Okay.  Exhibit M365 is



         17  admitted.



         18                      (Exhibit M365 admitted.)



         19            MR. SWANSON:  I'm not sure if I heard that



         20  number right.  I think I said 365.  But it may have



         21  slurred.



         22            SPECIAL MASTER:  That's what you said, and I



         23  think that's what I said.



         24            MR. SWANSON:  Okay.  I wasn't sure if I heard



         25  M365.
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          1            SPECIAL MASTER:  It is M365, just to be



          2  clear.



          3  BY MR. SWANSON:



          4       Q.   So, Mr. Whiteman, without going into great



          5  detail here, can you just explain how a tribal member



          6  on the reservation can use water by -- through this



          7  code?



          8       A.   Pursuant to this code here, the tribe



          9  would -- I want to say have tribal members apply for a



         10  water right through this process, the application



         11  process.  But this also included Tongue River Reservoir



         12  Water Users' Association members to also apply for



         13  leasing water from the Northern Cheyenne Tribe.



         14       Q.   And those would be leases off the



         15  reservation; is that correct?



         16       A.   Yes.



         17       Q.   So before we get to that, in terms of



         18  on-reservation use, a tribal member can apply through



         19  this code to use water on the reservation?



         20       A.   Yes.



         21       Q.   And what do you -- do you give them a permit



         22  or a water rights certificate of some kind?



         23       A.   First step is to let the tribe member would



         24  apply for a permit with required documentation.  Then



         25  the tribe, in this case the Tribal Water Resources
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          1  administrator, would issue a permit to the individual.



          2       Q.   Do you know -- and I know you've been away



          3  from this for several years.  But do you know of any



          4  tribal members that are using water on the reservation



          5  right now?



          6       A.   Yes.



          7       Q.   Can you tell us who they are?



          8       A.   The ones I recall is -- on surface water is



          9  Clinton Small and Ann Messer, M-e-s-s-e-r.



         10       Q.   Do you know what they use the water for?



         11       A.   Primarily use it for agriculture purposes.



         12       Q.   Do you mean livestock?



         13       A.   Okay.  That's -- the ones I mentioned were



         14  for irrigation purposes.  Annie Messer uses a canal



         15  referred to as the Birney Canal.  And they divert it to



         16  a single pivot irrigation system.  And Clinton Small



         17  uses water for a spreader dike that pumps the water



         18  from Tongue River out.



         19            But also during nonirrigation season, as I



         20  mentioned, is that they use the water for fishery



         21  purposes, but also livestock.  I recall when the --



         22  when I first started working in '76, more of a



         23  historical, that tribal members use their -- I would



         24  say, use their lands or leased land as a winter feeding



         25  area along the Tongue River.  So their livestock were
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          1  actually utilizing the water out of Tongue River.



          2       Q.   And do you know where that is along the



          3  river?  There is a map here if you want to point to it.



          4  But just kind of a general area where that is.



          5       A.   The general area that I recall seeing was --



          6  again, from '96 -- '76 back when I was hydrologist



          7  technician, I was north of Ashland, about three, four



          8  miles north of Ashland, and south of Ashland would have



          9  been the mouth of Logging Creek as a tributary to



         10  Tongue River.  And there was a -- oh, also, in addition



         11  to that, a little further south of Ashland was another



         12  family that had livestock winter feeding grounds



         13  adjacent to Tongue River.



         14       Q.   So these livestock were watering out of



         15  Tongue River during the winter?



         16       A.   That's correct.



         17       Q.   And do you know how many livestock we were,



         18  in total, talking about?



         19       A.   As -- when I was out in the field collecting



         20  groundwater data or surface water data, I'd say between



         21  500 to a thousand livestock, primarily cattle.



         22       Q.   Were there any horses?



         23       A.   There were some horses, yes.



         24       Q.   Do you recall how many?



         25       A.   I don't recall how many.  But there were some
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          1  horses that were utilizing the Tongue River.



          2       Q.   Were there --



          3       A.   For drinking.



          4       Q.   Were there any sheep?



          5       A.   No sheep, no.



          6       Q.   Any other animals?



          7       A.   The only two that I recall is cattle and



          8  horses.  Livestock.



          9       Q.   Does anybody in the tribe have domestic bison



         10  herd?



         11       A.   No, I don't recall that.



         12       Q.   Okay.  But you -- in the past, had there been



         13  a bison herd?



         14       A.   Excuse me.  The last question you asked is



         15  tribal members did use both during irrigation -- even



         16  before irrigation season, they did fish out of Tongue



         17  River.  That was one of the most important issues to



         18  our tribal members.



         19       Q.   Was that winter fishing or summer?



         20       A.   Both.  Both during winter season and also



         21  nonirrigation -- including irrigation season too.



         22       Q.   Did you consider the livestock watering and



         23  the fishing, did you consider them rights that were



         24  protected under the compact?



         25       A.   Yes.
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          1       Q.   Was that -- were they under that existing



          2  stock water and domestic use clause?



          3       A.   Yes.



          4       Q.   I think we'll talk a little bit more -- well,



          5  let me go back to the irrigation.  We talked briefly --



          6  you discussed Ms. Messer and Mr. Small.  And you



          7  mentioned irrigation.  Do you know, like, how long in



          8  the summer they irrigate, when they begin and when they



          9  end?



         10       A.   I -- primarily during irrigation season, that



         11  they used it both when there was water direct flow



         12  right as well as the tribe's storage water.



         13       Q.   So -- go ahead.



         14       A.   I'm sorry.  That's during normal and during



         15  when we had to experience some water shortages.



         16       Q.   Are they using the tribe's compact water



         17  right for their practices?



         18       A.   Yes.



         19       Q.   Do you know if they are using the direct flow



         20  or the storage or perhaps both?



         21       A.   Both.



         22       Q.   Did you know how much acreage they are



         23  irrigating?



         24       A.   I -- it would be Mr. Allen Clubfoot, the



         25  Water Resources administrator, actually has the
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          1  information.  I was not the appropriate staff person



          2  that recorded that.



          3       Q.   Do they irrigate and raise hay every year?



          4       A.   Yes.



          5       Q.   And then you mentioned surface water.  When I



          6  asked earlier about a permit, you specifically said



          7  surface water referring to Ms. Messer and Mr. Small.



          8  So are there any -- is there anybody that's using



          9  groundwater through a permit as well?



         10       A.   Just from my -- I want to say my tour along



         11  the Tongue River, I did observe where tribal members



         12  use subirrigation water that just relied on the



         13  alluvial groundwater, again for agriculture purposes.



         14       Q.   And are they required to get a permit for



         15  that?



         16       A.   No.



         17       Q.   Are they -- are the tribal members required



         18  to get a permit for the stock water use that you



         19  mentioned earlier?



         20       A.   Yes, after the code was implemented.



         21       Q.   Afterwards?  Okay.



         22       A.   Yes.



         23       Q.   But would they -- was there any exemption if



         24  they could provide it was historic existing stock water



         25  use?
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          1       A.   There was some historical use of stock water.



          2       Q.   So I wonder if we could turn to the reservoir



          3  issue.  I know you've mentioned that you were at



          4  multiple meetings dealing with the Tongue River Water



          5  Users' Association.  I asked you at the beginning if



          6  you agreed with Mr. Tweeten that the reservoir was



          7  expanded in part to support the tribe's storage right.



          8            Are you aware of a Reservoir Advisory



          9  Committee that's in the compact?



         10       A.   Yes.



         11       Q.   And can you just tell us what the tribe's



         12  involvement is on that Reservoir Advisory Committee?



         13       A.   The tribe's role was an official committee



         14  member.  And also through that process, we were



         15  informed in this case by Montana DNRC about the water



         16  availability in Tongue River.



         17       Q.   Did -- what do you mean by that?  Is that an



         18  ongoing conversation?



         19       A.   That's the annual -- an annual operating plan



         20  that we relied on.



         21       Q.   I wonder if you could look at Montana



         22  Exhibit 316.  And we're just going to briefly look at



         23  this.  It may not be in your list of exhibits 'cause I



         24  don't intend to spend much time on it.



         25            SPECIAL MASTER:  This has been introduced?
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          1            MR. SWANSON:  Yes, it has.  It's the



          2  Operating Plan for the Tongue River Reservoir, Your



          3  Honor.



          4            THE WITNESS:  Are you referring to the



          5  operating plan?



          6  BY MR. SWANSON:



          7       Q.   Yes, Montana Exhibit 316.



          8            MR. SWANSON:  Your Honor, may I approach and



          9  hand a copy to the witness?



         10            SPECIAL MASTER:  Yes, you may.



         11            THE WITNESS:  Thank you.



         12  BY MR. SWANSON:



         13       Q.   If you look at the last page of that



         14  document.



         15       A.   Okay.



         16       Q.   There's a group of signatures there.  Can you



         17  identify any tribal members there?



         18       A.   Yes.  It's the third one down is Geri Small



         19  was the president at that time for Northern Cheyenne



         20  Tribe.  And she signed off on 5/2/02.



         21       Q.   And are there still -- is there still a



         22  tribal member that's on this committee?



         23       A.   Yes.



         24       Q.   Did this tribal member or any other tribal



         25  officials, perhaps yourself, have any role in
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          1  developing this operating plan?



          2       A.   The -- at that time, I recall was Glen



          3  McDonald, Calvin Wilson was a tribal member, which was



          4  also our tribal attorney that was -- played an active



          5  role in developing the plan.  And United States,



          6  because of the trust assets involved, was John White,



          7  he's the agency superintendent that also was involved



          8  with development of the plan, the Tongue River



          9  Reservoir Advisory Committee plan, the bylaws and



         10  policies.  But in addition to that, myself -- I and a



         11  college intern with a juris doctorate reviewed and made



         12  comments on this particular plan, including our tribal



         13  attorney, Jeanne Whiteing.  And I specifically



         14  requested for United States to also provide review and



         15  comments on this plan.



         16       Q.   And did you ultimately support or recommend



         17  support of this operating plan?



         18       A.   Yes.



         19       Q.   If you could look at page 5 of this document,



         20  the paragraph that's numbered 11.



         21            SPECIAL MASTER:  Sorry.  This is page 5 or 6?



         22            MR. SWANSON:  I believe it's Montana 15109 at



         23  the bottom.  I can't tell if that says A5 or A6.



         24            SPECIAL MASTER:  A6, I think.  Yep.  There



         25  doesn't appear to be an A1.
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          1            MR. SWANSON:  Okay.  It does say A6.



          2  BY MR. SWANSON:



          3       Q.   Looking at paragraph 11, Mr. Whiteman, did



          4  you review and agree with these winter flow numbers



          5  coming through the reservoir?



          6       A.   Yes.



          7       Q.   And can you tell us why you supported those



          8  flow levels?



          9       A.   Primarily, what we were concerned about was



         10  ice jam -- well, first of all, during this time, the --



         11  at winter flow month, our concern was that the tribe



         12  used water during nonirrigation season with livestock



         13  purposes, fishery.  And in addition to that, as it's



         14  quoted in here in the operating plan, the operating



         15  plan is preventing ice jams which creates flooding.



         16  And one of the areas that was always a big concern was



         17  St. Labre property.  That is a facility that provides



         18  an educational facility, a private educational



         19  facility.  And that's St. Labre.



         20       Q.   Have you ever seen ice jam problems around



         21  St. Labre?



         22       A.   Yes, I recall.  Not the specific year, but I



         23  do recall there was some ice jams that created flooding



         24  and St. Labre was affected by that.



         25       Q.   Was that before or after the compact?
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          1       A.   Before the compact.



          2       Q.   And could you tell us how the ice jams



          3  created the flooding, if you recall?



          4       A.   It was not actually involved with the



          5  actual -- this, to me, would be the -- that regulating



          6  the outflow of the Tongue River Reservoir at that time



          7  wasn't really seriously taken a look at until that



          8  actually happened.  And when ice jams had happened



          9  around St. Labre property, that's why that particular



         10  provision is included in there, to address preventing



         11  ice jams during nonirrigation season.



         12       Q.   So how do you understand that the winter flow



         13  levels, I guess, mitigate the ice jam problem?



         14       A.   Well, really it's a hydrologic flow on Tongue



         15  River that needs to be managed in order to prevent ice



         16  jams.  And if it wasn't managed, then it does create



         17  ice jams and also, as I mentioned earlier, creates



         18  damages to property.



         19       Q.   Thank you.  So turning to summer.  We've



         20  talked a lot about winter.  Let's talk about summer



         21  water levels on the Tongue River Reservoir and -- in



         22  the river and on the reservoir, I should say.  You



         23  testified earlier that you understand that if the



         24  reservoir doesn't fill all the way, that the tribe's



         25  rights can actually, I guess, be shorted?
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          1       A.   Yes.  Again, pursuant to the compact that we



          2  agreed to share shortages in the reservoir.



          3       Q.   And do you remember any years when, I guess,



          4  they became a problem when the shortages reduced the



          5  amount of water that was available to the tribe and the



          6  water users?



          7       A.   Yes.  It was in the 2000s.



          8       Q.   And do you recall if anybody tried to lease



          9  or did successfully lease water from the tribe in those



         10  years?



         11       A.   Yes.  There was victims from the Tongue River



         12  Water Users' Association -- again, let me back up.



         13  That first we were notified either through the Tongue



         14  River Advisory Committee or the Tongue River Water



         15  Users' Association that the Northern Cheyenne Tribe was



         16  informed that there was a water shortage in the



         17  reservoir.  And we were both with the contract water



         18  and storage water 20,000, what was available to the



         19  Northern Cheyenne Tribe and the individuals that mostly



         20  uses -- Water Users' Association members, requested to



         21  lease water for irrigation purposes.  And there's



         22  where -- there were starting and ending dates for this



         23  irrigation, generally around two weeks, that they both



         24  upstream -- this is off the reservation, that requested



         25  to lease water from the tribe.  And the tribe, again,
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          1  that was under Water Resources, issued permits to Water



          2  Users' Association, which are generally upstream and



          3  downstream, for the irrigation -- that lease water



          4  during irrigation, water shortages years.



          5       Q.   I'm going to ask you to look at a document



          6  that's Montana Exhibit 344.  And this is a very --



          7  fairly long document.  I'm just going to look at two



          8  pages that are in the middle of that beginning on page



          9  MT09161.  There are a total of pages beginning at



         10  01961.  Have you been able to find that page,



         11  Mr. Whiteman?



         12            SPECIAL MASTER:  What is that?



         13            MR. SWANSON:  The specific page isn't on the



         14  screen.  I think it will pop up in a second.  And this



         15  has already been admitted.



         16  BY MR. SWANSON:



         17       Q.   I just want to ask you:  Do you understand



         18  what the purpose of this document is?  And can you



         19  begin by identifying who wrote it?



         20       A.   Pursuant to the compact, the tribe is -- one



         21  of the requirements of the tribe is to provide 180-day



         22  notice to the Montana DNRC office.



         23       Q.   And who wrote that document?



         24       A.   This particular document was issued by our



         25  tribal water attorney, Jeanne Whiteing.  And there's
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          1  also additional information that -- where Mr. Allen



          2  Clubfoot was the Water Resources administrator.



          3       Q.   Let's look at that document next.  That



          4  document should be Wyoming Exhibit 73.



          5            SPECIAL MASTER:  Has this been introduced



          6  into evidence yet?



          7            MR. SWANSON:  This one has not, Your Honor.



          8            SPECIAL MASTER:  Okay.



          9  BY MR. SWANSON:



         10       Q.   So, Mr. Whiteman, can you identify this



         11  document, please?



         12       A.   This particular document is, again, a notice



         13  of off-reservation use to the Montana DNRC office.



         14       Q.   Is that the Northern Cheyenne Tribe



         15  letterhead at the top?



         16       A.   Yes.



         17       Q.   And turning to the next page, can you tell us



         18  who wrote that document?



         19       A.   Okay.  This particular document is signed by



         20  Mr. Allen Clubfoot.



         21       Q.   This is in 2004.  What was your position in



         22  2004?



         23       A.   I was director for the Natural Resource



         24  Department.



         25       Q.   Were you Mr. Clubfoot's supervisor at this
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          1  time?



          2       A.   Yes.



          3       Q.   Did you supervise him in writing this



          4  particular letter of notice to DNRC?



          5       A.   Yes.



          6            MR. SWANSON:  Your Honor, I move admission of



          7  Exhibit Wyoming 73.



          8            SPECIAL MASTER:  Any objection?



          9            MR. KUHLMANN:  No objection.



         10            SPECIAL MASTER:  Okay.  Exhibit W73 is



         11  admitted into evidence.



         12                      (Exhibit W073 admitted.)



         13  BY MR. SWANSON:



         14       Q.   And just want to -- if you could just tell us



         15  briefly what this document is going to do?  We'll end



         16  up looking at a couple more similar documents, and then



         17  at the end, we'll talk a little bit more about them.



         18  But this particular document, can you just tell us what



         19  the tribe was trying to accomplish here?



         20       A.   The particular document, again, it's a notice



         21  to the Montana DNRC office that we are in the process



         22  of leasing water to Tongue River Water Users'



         23  Association members for off-reservation use and



         24  primarily for irrigation agriculture use.



         25       Q.   And then if you could look at document
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          1  Montana 387.  That should be a one-page document.  You



          2  there?  Can you identify this, please?



          3       A.   Yes.  Again, this is a notification by the



          4  Northern Cheyenne Tribe that provides a list of the



          5  individuals that are leasing storage water, tribe



          6  storage water.



          7       Q.   I'm looking at the line across the top that



          8  looks like a fax machine receipt.  Can you tell us what



          9  PM Environmental Protection refers to?



         10       A.   Again, this is where we utilize the -- when I



         11  was director for Northern Cheyenne Tribe for Natural



         12  Resources and I provided oversight, what I'm getting to



         13  is providing oversight for the Environmental



         14  Departmental Natural Resources and Fish and Wildlife.



         15  And we use the Tribal Environmental Protection



         16  Department's fax.



         17       Q.   This was sent on your business fax machine?



         18       A.   That's correct.



         19            MR. SWANSON:  Your Honor, I move admission of



         20  Exhibit M387.



         21            SPECIAL MASTER:  Any objection?



         22            MR. KUHLMANN:  No objection.



         23            SPECIAL MASTER:  Okay.  Exhibit M387 is



         24  admitted into evidence.



         25                      (Exhibit M387 admitted.)
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          1  BY MR. SWANSON:



          2       Q.   Mr. Whiteman, looking at these names here,



          3  can you tell us, are any of these -- are any of these



          4  names, are these off-reservation water users?



          5       A.   Yes.



          6       Q.   Can you tell us which ones are?



          7       A.   One would be Ann Messer, which is a tribal



          8  member.  And Clinton Small is also a tribal member that



          9  was using water on the Northern Cheyenne reservation.



         10       Q.   So those two were using on reservation?



         11       A.   That's correct.



         12       Q.   That's why there's no amounts or payments



         13  listed next to their names?



         14       A.   Yes.  They -- they didn't quantify their



         15  water.  But there was no issue about the amount of



         16  quantified water they were using.



         17       Q.   So the rest of the names on this list, are



         18  these off-reservation water users?



         19       A.   Yes, that's correct.



         20       Q.   And then we have one final document related



         21  to this, and that's Exhibit Montana 350.



         22            MR. SWANSON:  And this particular document,



         23  Your Honor, is another where there's multiple different



         24  documents put together as one exhibit.  What I would



         25  like to do is just pull two pages out of this
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          1  collection and admit them as 350A.  The two pages in



          2  particular are MT09281 and MT09282.



          3  BY MR. SWANSON:



          4       Q.   Mr. Whiteman, do you have those pages?



          5       A.   Yes.



          6       Q.   Can you identify those -- that document for



          7  us?



          8       A.   First page is just agenda for the Tongue



          9  River Reservoir Advisory Committee meetings.



         10       Q.   And then can you refer to the page that I



         11  mentioned, the MT09281?  It's actually the 14th page in



         12  that packet.  So you may have to flip through that.  I



         13  apologize.



         14       A.   Okay.



         15       Q.   Can you identify this document?



         16       A.   Yes.  What number was it, again?



         17       Q.   The bottom should say MT09281.



         18            SPECIAL MASTER:  You want to approach the



         19  witness and --



         20            MR. SWANSON:  Yes.  May I, please?



         21            SPECIAL MASTER:  -- and help him.



         22            THE WITNESS:  Okay.  I found it.  Okay.



         23  BY MR. SWANSON:



         24       Q.   Sorry about that.



         25       A.   Okay.
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          1       Q.   So can you go ahead and identify this



          2  document, please.



          3       A.   Okay.  This particular document, again, is a



          4  notice to the Montana DNRC of off-reservation use on



          5  Tongue River Basin.



          6       Q.   Is that the Northern Cheyenne Tribe's



          7  letterhead at the top?



          8       A.   Yes.



          9       Q.   And who is the author of this document?



         10       A.   Would be Allen Clubfoot, Water Resources



         11  administrator.



         12       Q.   You testified a moment ago that you were his



         13  supervisor in 2004.  Is that still the case regarding



         14  this letter?



         15       A.   Yes, that's correct.



         16            MR. SWANSON:  Your Honor, I move admission of



         17  Exhibit Montana 250A [sic] and, again, that would be



         18  pages MT09281 and 09282.



         19            SPECIAL MASTER:  Any objection?



         20            MR. KUHLMANN:  No objection.



         21            SPECIAL MASTER:  Okay.  Then Montana



         22  Exhibit 350A is admitted into evidence.



         23            MR. SWANSON:  With or without the dash.



         24                      (Exhibit M350A admitted.)



         25
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          1  BY MR. SWANSON:



          2       Q.   Mr. Whiteman, I wonder if you could just read



          3  the first sentence of the second paragraph on page 1.



          4       A.   "This notice is provided in anticipation that



          5  drought conditions may exist during the 2005 irrigation



          6  season."



          7       Q.   So this letter is written in October 2004.



          8  But is it safe to say this is the tribe looking forward



          9  to possibly needing to lease water in 2005?



         10       A.   Yes.



         11       Q.   And do you know whether the tribe did lease



         12  water off reservation in --



         13       A.   I don't recall.



         14       Q.   Why did you understand that water users off



         15  the reservation were asking to lease water from the



         16  tribe?



         17       A.   Primarily water shortage in Tongue River



         18  Basin.



         19       Q.   Is it safe to say they had run out of their



         20  storage shares?



         21       A.   Yes, both the direct flow right and also the



         22  contract water.



         23       Q.   So once the lease had been agreed upon, who



         24  was responsible for releasing that water from the



         25  reservoir?  Was that the tribe?
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          1       A.   No.  The Tongue River Water Users'



          2  Association and Tongue River dam keeper.



          3       Q.   Did the Water Users' Association notify you



          4  how much water had been used?



          5       A.   Yes.  Again, they were what -- the simple



          6  process was that the Northern Cheyenne Tribe, in this



          7  case Mr. Allen Clubfoot, issued a permit.  The Tongue



          8  River Water Users' Association was notified of the



          9  amount of water that needed to be released for that



         10  particular individual.



         11       Q.   So do you consider it important that each



         12  year the tribe receives its full share of stored water



         13  in the reservoir?



         14       A.   Yes.



         15       Q.   And do you expect DNRC to fill the reservoir



         16  and use its best efforts to fill the reservoir every



         17  year?



         18       A.   Yes.



         19       Q.   In addition to the 20,000 acre-feet we talked



         20  about, does the tribe still have its contract right for



         21  additional stored water?



         22       A.   Yes.



         23       Q.   Is that the 7500 acre-feet?



         24       A.   That's correct.



         25            MR. SWANSON:  Your Honor, could I have a
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          1  moment with my co-counsel?



          2            SPECIAL MASTER:  You certainly may.



          3            MR. SWANSON:  Your Honor, I have no further



          4  questions.  I just may have a need to do redirect after



          5  yourself and Mr. Kaste.



          6            SPECIAL MASTER:  Okay.  So who's doing the --



          7            MR. KASTE:  I'm sorry.  Mr. Kuhlmann.



          8            SPECIAL MASTER:  So, Mr. Kuhlmann.



          9            Actually, while you're getting ready, I can



         10  ask one or two just quick clarifying questions.



         11                       EXAMINATION



         12  BY SPECIAL MASTER:



         13       Q.   So on Exhibit 226, which was the list of



         14  water lease applicants.



         15       A.   That's correct.  It's --



         16       Q.   Do you have that in front of you?



         17       A.   Okay.  Okay.



         18       Q.   So in this particular year, 2004 -- first of



         19  all, is this with respect to the 2004 water year?



         20       A.   Yes.



         21       Q.   And so are -- these are applicants for a



         22  lease of the tribe's storage water rights?



         23       A.   That's correct.



         24       Q.   Okay.  And you had mentioned earlier water



         25  used by Ms. Messer and Mr. Small.  Did they use their
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          1  water from the storage water?



          2       A.   The tribe's water.  Excuse me, let me just --



          3  first they used their direct flow right.  Then we were



          4  notified by the Montana DNRC of water shortage that the



          5  direct flow -- all in Tongue River Basin were notified



          6  that the direct flow right was not available.  Then we



          7  relied on the contract water.  That included Tongue



          8  River Water Users' Association and then also the



          9  tribe's storage water and contract water, 7500 and the



         10  20,000.  And there were really no issues with our



         11  tribal members about the amount of water they used.



         12       Q.   Okay.  And so, again, just to clarify.  So in



         13  the years when you -- during the 2000s before you



         14  actually left your position in 2006, the tribal members



         15  were taking water -- would initially take water from



         16  their direct rights?



         17       A.   That's correct.



         18       Q.   And then after that, would you draw from the



         19  storage rights that you had through the Tongue River



         20  Water Users' Association?



         21       A.   Just would be -- well, there's two areas:



         22  the contract water and the 20,000 of reserved storage



         23  water.



         24       Q.   Right.  And did you take them in any



         25  particular order?
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          1       A.   Mainly by -- with the individuals that were



          2  on this list, it was different dates that they



          3  approached the tribe -- submitted their application.



          4  And we issued a permit to them.  So they were not



          5  issued all at the same time.  They were different dates



          6  on there.



          7       Q.   I guess my question, and feel free to tell me



          8  if you don't recall, but when tribal members would need



          9  to go to storage water versus direct flow waters --



         10  first of all, do I understand that the tribe basically



         11  has two rights on the reservoir?  One is their contract



         12  right, and then the second is the federal reserved



         13  water right?



         14       A.   Okay.  The individuals, these particular



         15  individuals did not have a contract storage with the



         16  tribe's water right and storage water right.



         17       Q.   Okay.  So would they use --



         18       A.   The tribe's storage water.



         19       Q.   Okay.  And so the tribe would provide water



         20  to these two users?



         21       A.   That's correct.



         22       Q.   Okay.  And if you asked for some water from



         23  the reservoir for these users --



         24       A.   There really wasn't an issue, but they were



         25  utilizing it when it was released.  But we -- I mean, I





                          Bray Reporting (406) 670-9533

�                                                                  1665



                                   JASON WHITEMAN - October 28, 2013

                                   Examination by the Special Master





          1  was not involved with the notification process.  But



          2  Mr. Allen Clubfoot is the one that notified the Tongue



          3  River Water Users on this list here that they were



          4  using storage water.



          5       Q.   Okay.  But do you know, again, are there two



          6  different types of storage rights that the tribe had?



          7  The contract under the Water Users' Association, and



          8  the second were reserved rights?



          9       A.   Yes.



         10       Q.   And so to the degree that the tribe -- first



         11  of all, did the tribe pull in any of these years for



         12  its own water use any of its storage rights?



         13       A.   You mean, regarding the two tribal members



         14  when they used it?



         15       Q.   Okay.  Let's go back to the first.  I should



         16  probably understand this to make sure.  So, again,



         17  the -- so first of all, do you know whether or not



         18  during the 2000s, whether the tribe asked for any of



         19  its storage water, either contract water or reserved



         20  storage water?



         21       A.   I don't recall that specifically.



         22       Q.   Okay.  Thanks.



         23            SPECIAL MASTER:  Sorry.  Mr. Kuhlmann.



         24



         25
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          1                     CROSS-EXAMINATION



          2  BY MR. KUHLMANN:



          3       Q.   I just have a couple questions for you,



          4  Mr. Whiteman.  Looking at Exhibit M385, which was the



          5  table that you were just speaking with the Special



          6  Master about, there are -- don't appear to be any



          7  measurements next to Ms. Messer or Mr. Small's name;



          8  correct?



          9       A.   Yes.



         10       Q.   Do you know if Ms. Messer or Mr. Small's use



         11  of the tribe's water is measured each year?



         12       A.   I don't recall if it was measured.  It was



         13  Mr. Allen Clubfoot was the Water Resources



         14  administrator at the time.



         15       Q.   And talking about the leasing of water to the



         16  Tongue River Water Users' members for off-reservation



         17  use, do you know how much was charged to those members?



         18       A.   I recall it was either 7 or $9 per acre-foot.



         19            MR. KUHLMANN:  I don't believe I have any



         20  other questions.



         21            THE WITNESS:  Thank you.



         22            SPECIAL MASTER:  Thank you.



         23            Mr. Swanson?



         24



         25
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          1                    REDIRECT EXAMINATION



          2  BY MR. SWANSON:



          3       Q.   Mr. Whiteman, I think we just wanted to



          4  clarify some numbers here.



          5            MR. SWANSON:  Your Honor, when we looked at



          6  Montana 387, which is this chart we've been looking at,



          7  you referred to it as Exhibit 226 at one point.  So I



          8  just wanted the record to be clear on that.  That 226



          9  is actually the exhibit number it had when it was used



         10  in a deposition.



         11            SPECIAL MASTER:  Thank you.



         12            MR. SWANSON:  So Deposition Exhibit 226 but



         13  Trial Exhibit Montana 387.



         14  BY MR. SWANSON:



         15       Q.   And, Mr. Whiteman, I wonder if you could look



         16  at the very top of that table, Northern Cheyenne Water



         17  and then in parentheses it says (20,000 acre-feet),



         18  lease applicants.  Do you know if that indicates



         19  whether these water users were using water that was



         20  from the contract water right of 20,000 acre-feet --



         21  I'm sorry.  I misspoke.  And the compact water right of



         22  20,000 acre-feet?



         23       A.   Yes.  It was from the 20,000 acre-feet of the



         24  compact.



         25       Q.   And when we talked about Ms. Messer and
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          1  Mr. Small and the amount of water that they were using,



          2  did you recall if -- I guess, how big are their



          3  operations?  You talked about that they have livestock



          4  and that they irrigate.  Do they irrigate around



          5  100 acres or 500 acres?  Do you know?



          6       A.   Maybe Messer's was, say, hundred acres or



          7  less.



          8       Q.   And Mr. Small?



          9       A.   Mr. Small is less than a hundred acres.



         10       Q.   So did you have any concern that they were



         11  going -- that their use was going beyond the tribe's



         12  total direct flow and storage water rights of 32,000



         13  acre-feet?



         14       A.   There was no issue with Mr. Small or



         15  Ms. Messer.



         16            MR. SWANSON:  Thank you, Your Honor.  No



         17  further questions.



         18                    FURTHER EXAMINATION



         19  BY SPECIAL MASTER:



         20       Q.   I hate to wade into this.  But let me just



         21  ask quickly.  Because, again, I just want to clarify on



         22  this.  So the Northern Cheyenne Tribe, in addition to



         23  its 20,000 acre-feet of storage rights under the



         24  compact, also holds contract rights through the Tongue



         25  River Water Users' Association; is that correct?
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          1       A.   That's correct.



          2       Q.   And earlier there was an exhibit that shows



          3  the Department of the Interior Indian services with



          4  rights to 7500 acre-feet of water.  Is that the



          5  quantity of water that the tribe has through its



          6  contract right?



          7       A.   Yes.



          8       Q.   Okay.  And do you know what the tribe uses



          9  that 7500 for?



         10       A.   Primarily irrigation purposes.  But also



         11  maybe just add a little more information is that the



         12  contract -- well, when there's a water shortage,



         13  usually released water either 7500 acre-feet, or in



         14  this case 20,000 acre-feet.



         15       Q.   Okay.  Thank you.



         16            MR. SWANSON:  Thank you, Your Honor.



         17            SPECIAL MASTER:  So thank you very much.



         18  Very much appreciate your testimony, Mr. Whiteman.



         19            Mr. Draper.



         20            MR. DRAPER:  Your Honor, I believe we're



         21  ready to call our next witness.



         22            SPECIAL MASTER:  Okay.  You may proceed.



         23            MR. DRAPER:  We will now call Michael



         24  Whitaker to the stand.  Examination by Mr. Wechsler.



         25            (Michael Whitaker sworn.)
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          1            THE CLERK:  Have a seat, please.  State your



          2  name and spell it.



          3            THE WITNESS:  My name is Michael B. Whitaker.



          4  Michael Bradley Whitaker.  M-i-c-h-a-e-l.  Bradley,



          5  B-r-a-d-l-e-y.  Whitaker, W-h-i-t-a-k-e-r.



          6            SPECIAL MASTER:  And can we just go off the



          7  record for one second?



          8                      (Discussion held off the



          9                      record.)



         10                      (Recess taken 11:40 to 11:45



         11                      a.m., October 28, 2013)



         12            SPECIAL MASTER:  Let's go back on the record.



         13  So, Mr. Wechsler.



         14            MR. WECHSLER:  Thank you, Your Honor.  And



         15  Mr. Whitaker will begin the conversation of regulation



         16  that occurs in Wyoming and Montana.  I believe that it



         17  will show that Wyoming was using post-1950 water during



         18  the years at issue.



         19                     MICHAEL WHITAKER,



         20  having been first duly sworn, testified as follows:



         21                     DIRECT EXAMINATION



         22  BY MR. WECHSLER:



         23       Q.   Good morning, Mr. Whitaker.



         24       A.   Good morning.



         25       Q.   And I plan to ask you this morning really
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          1  about five topics.  I'll ask you a little bit about



          2  your background.  I'm going to ask you to describe the



          3  hydrographer reports a little bit to help familiarize



          4  all of us here today.  I'm going to ask you generally



          5  how regulation in Wyoming works.  I'm going to ask you



          6  about some regulation that specifically occurred in



          7  Wyoming during the years that you were with the state



          8  engineer's office.  And finally I'm going to ask you a



          9  little bit about reservoirs.



         10       A.   Okay.



         11       Q.   So starting out with your background; by whom



         12  are you currently employed?



         13       A.   I retired from the State of Wyoming a number



         14  of years ago.  And my wife is my current boss.



         15       Q.   I have two jobs.  And my wife is also the



         16  boss of one of those jobs.



         17            I understand that you're originally from



         18  Kansas; is that right?



         19       A.   That's correct.  I grew up in northwest



         20  Kansas, Atwood.



         21       Q.   When did you move to Wyoming?



         22       A.   I started with the state engineer's office in



         23  Cheyenne in 1973.



         24       Q.   You received a BS in biology, I believe;



         25  correct?
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          1       A.   I did, from Fort Hays, Kansas State College



          2  in Hays, Kansas.



          3       Q.   You just indicated that you began for the



          4  state engineer's office in 1973.  And I believe that



          5  was originally in Cheyenne; right?



          6       A.   That's correct.



          7       Q.   Shortly thereafter, you moved up to Sheridan,



          8  Wyoming?



          9       A.   May of 1975, I moved to Sheridan as the



         10  hydrographer commissioner for the Powder River



         11  drainage.



         12       Q.   At that time, your responsibilities were to



         13  oversee the water rights in the Powder River drainage?



         14       A.   That's correct.



         15       Q.   And today, the Division II, and that area of



         16  Wyoming is referred to as Division II; is that right?



         17       A.   Division II, yes, encompasses both Powder,



         18  Tongue, Little Missouri, Belle Fourche, and the



         19  Cheyenne River drainages.



         20       Q.   Today, Division II has a full-time



         21  hydrographer commissioner; right?



         22       A.   Today they have several full-time



         23  hydrographer commissioners.  When I first started back



         24  in '75, we had one commissioner on the Powder River



         25  drainage -- one full-time hydrographer commissioner.
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          1  That was myself.  We had another hydrographer



          2  commissioner on the Tongue River drainage.  Then we had



          3  several part-time, seasonal county paid employees



          4  throughout the division.



          5       Q.   And so it was a different arrangement than it



          6  is today?



          7       A.   Yes, it was.



          8       Q.   When you were first the hydrographer



          9  commissioner, were those county employees who were



         10  responsible for the actual distribution of water?



         11       A.   They were for an appointed area.  Usually



         12  they were on one drainage or maybe two drainages.  But



         13  it was my job to oversee them and assist them.  If



         14  there were any stream gauges or any reservoir water



         15  that was released into those drainages, I was to make



         16  sure they had the information they needed to distribute



         17  the water.



         18       Q.   When did that change?



         19       A.   That change occurred, I would say, sometime



         20  about 1990.



         21       Q.   You were a hydrographer commissioner until



         22  1987; do I have that right?



         23       A.   That's correct.



         24       Q.   At that time, you became the superintendent



         25  of Division II; correct?
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          1       A.   Yes, I did.



          2       Q.   And who was the superintendent before you, of



          3  Division II?



          4       A.   Paul Kawulok, K-a-w-u-l-o-k.



          5       Q.   In one of those great stacks of documents, I



          6  believe you have Exhibit M458.



          7       A.   Right on top.



          8       Q.   I don't intend to look at all of these



          9  hydrographer's annual reports, but I do want to get you



         10  to confirm some things about them.  And I think we'll



         11  only look at 458 and then the one from 2004 to get a



         12  feel for the anatomy of the document.



         13            First I want to start with document M458.



         14  Can you describe what this document is?



         15       A.   It's the hydrographer's annual report for



         16  1980, Water Division II.



         17       Q.   That's the division where you worked; is that



         18  right?



         19       A.   That's correct.



         20       Q.   And this is put out every year by Division



         21  II; is that correct?



         22       A.   That's correct.



         23       Q.   And it shows the measurement and distribution



         24  of water that was recorded by the hydrographer



         25  commissioners?
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          1       A.   It does.



          2       Q.   Can you turn with me, please, to what is the



          3  fourth page of the document?  At the bottom, you will



          4  have a little number WY110586.  And at the top, it



          5  indicates "Recorded diversion and reservoir releases";



          6  do you see that?



          7       A.   Yes.



          8       Q.   At the top, there's a list of names there.



          9  And it indicates, I believe, Mr. Kawulok.  Did I



         10  pronounce that correctly?



         11       A.   That's correct.



         12       Q.   And that's who you just referred to as being



         13  the superintendent.



         14       A.   I did.



         15       Q.   Next is your name, Mr. Whitaker, hydrographer



         16  commissioner; do you see that?



         17       A.   Yes.



         18       Q.   At some time you became, is it called the



         19  assistant superintendent?



         20       A.   No, I didn't.  At that time, we did not have



         21  the assistant superintendent position.  I went directly



         22  from the hydrographer commissioner to superintendent in



         23  '87.



         24       Q.   If you turn the page, and this time I'm



         25  looking at something that has the No. 110588.  And it
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          1  indicates in the center, "Annual report of recorded



          2  diversions and reservoir releases in the Powder River



          3  drainage, 1980."  Do you see that?



          4       A.   Yes, I do.



          5       Q.   At the bottom here, it indicates "Compiled



          6  by," and it indicates it was compiled by you; correct?



          7       A.   That's correct.



          8       Q.   And then if you turn to page what has been



          9  handwritten on the bottom with the page 9 of this



         10  document.  And at the top, it indicates "1980 water



         11  year summary."



         12       A.   Yes.



         13       Q.   And, again, this appears to be a summary



         14  written by you for the Powder River drainage?



         15       A.   Yes, it is.



         16       Q.   And then there's also a similar report that's



         17  given for the Tongue River drainage in this document;



         18  right?



         19       A.   There should be, yes.  This may be only a --



         20  no, it's in the back, yes.



         21       Q.   And does this document look relatively



         22  complete to you?  You probably don't remember.



         23       A.   It does, as far as I've seen it, yes.



         24       Q.   What year did they first start doing



         25  hydrographer reports in Wyoming?





                          Bray Reporting (406) 670-9533

�                                                                  1677



                                 MICHAEL WHITAKER - October 28, 2013

                                  Direct Examination by Mr. Wechsler





          1       A.   In Water Division II, we started, I believe,



          2  about the time I arrived there.



          3       Q.   You arrived there roughly '78?



          4       A.   '75.



          5       Q.   So this document here is 1980.  So you think



          6  there might be some earlier ones other than or prior to



          7  1980?



          8       A.   Potentially.  The documents grew each year as



          9  we got a little more sophisticated and got more



         10  information.



         11       Q.   For this case, we have only the years -- we



         12  have records of the years starting in 1980.  And so



         13  beginning in 1980, did you have similar



         14  responsibilities for creating the hydrographer's annual



         15  reports for Division II?



         16       A.   Up to 1987, yes.



         17       Q.   So between 1980 and 1987, you were



         18  responsible, generally, for compiling the information



         19  for the Powder River Basin and writing the summary; is



         20  that accurate?



         21       A.   That's accurate, yes.



         22       Q.   And then one of the hydrographer



         23  commissioners was responsible for the Tongue; is that



         24  right?



         25       A.   That's correct.
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          1       Q.   Which one of those -- looking at the third



          2  page of the document again, which one of these



          3  hydrographer commissioners was responsible for the



          4  Tongue?



          5       A.   The only other hydrographer that's listed on



          6  that page, Richard Oliver.



          7       Q.   In 1987, you became the superintendent;



          8  correct?



          9       A.   Correct.



         10       Q.   And at that time, did you have responsibility



         11  for supervising and overseeing the creation of these



         12  documents?



         13       A.   In general, yes.



         14       Q.   Are those documents kept at the state



         15  engineer's office at Division II in the Sheridan



         16  location?



         17       A.   In both.



         18            MR. WECHSLER:  Your Honor, at this point,



         19  rather than going through each one of the years, I



         20  would move the admission of 458 through 480.  My



         21  recollection is that these were admitted for the



         22  limited purpose of showing what Mr. Book relied on in



         23  his report.  Those documents cover all the years except



         24  for 2001, 2002, 2004, and 2006, which are joint



         25  exhibits.
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          1            SPECIAL MASTER:  Mr. Kaste?



          2            MR. KASTE:  I object to the admission of



          3  hydrographer reports that don't relate to years in



          4  issue.  So '87, '88, '89, 2004, and 2006, I believe,



          5  ought to be part of this litigation.  All of the



          6  remaining should not.



          7            SPECIAL MASTER:  Okay.  So, sorry to



          8  disappoint you on this.  But I'm going to admit all of



          9  them, recognizing that for many of the years, the



         10  question of whether or not Wyoming is liable in those



         11  years is not at issue.  And, therefore, the only reason



         12  why those particular reports would be relevant would be



         13  to the degree they shed any light on other years that



         14  actually are at issue.  And I trust no one will make



         15  any other arguments based on them.



         16            So do you need those recited again?  Or is it



         17  clear enough on the record?



         18            THE CLERK:  So you're admitting 458 through



         19  480?



         20            SPECIAL MASTER:  That's right.  458 through



         21  480 with the, I guess, notation that for the years



         22  where Wyoming's obligations under the compact are no



         23  longer an issue, that those are admitted for the



         24  purpose of providing any light that they do on the



         25  other years at issue.
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          1                      (Exhibits M458 through M480



          2                      admitted.)



          3  BY MR. WECHSLER:



          4       Q.   Mr. Whitaker, could you turn, please, to



          5  Exhibit J61.  And I'll -- I know you have a lot of



          6  documents there with you.  I believe all the ones to



          7  your left are now going to be documents that we no



          8  longer refer to.  And I hope all the other documents



          9  will be in the smaller stack.



         10            So J61 should be the 2004 hydrographers'



         11  annual report.



         12       A.   Yes, sir.



         13       Q.   And using this document, I would like to just



         14  talk generally about the anatomy of one of these



         15  documents.  So looking first at Exhibit J61 on the very



         16  first page, we see the cover page; right?



         17       A.   Yes.



         18       Q.   And there's a map here.  And up in the



         19  right-hand corner of the map -- and I understand this



         20  to be a map of the state of Wyoming.  Do you understand



         21  that the same way?



         22       A.   Yes, I do.



         23       Q.   And up in the right-hand corner is shown



         24  Division II.  And is that a fairly accurate depiction



         25  of what you understand to be Division II?
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          1       A.   It is.



          2       Q.   If you turn with me, please, one page over,



          3  and then on the page labeled WY040702, we see a



          4  description of the water districts.  Do you see that?



          5       A.   I do.



          6       Q.   And here it indicates Water Division II,



          7  which we've been talking about.  Can you highlight --



          8  using this document, can you highlight the districts



          9  within Water Division II that are relevant to the



         10  Tongue River Basin?



         11       A.   Four, five, and eleven.



         12       Q.   When you were superintendent of Division II,



         13  did you have particular water commissioners assigned to



         14  those districts?



         15       A.   We did, yes.



         16       Q.   Starting in 1987, do you recall what water



         17  commissioners were assigned to District 4?



         18       A.   John Gootz was working for us at that time.



         19  And his primary area was Districts 4 and 5.



         20       Q.   And when did he complete his work?



         21       A.   He was there a couple years until he retired.



         22  And then Mr. Bill Knapp took his place.



         23       Q.   And that covers District 4 and 5; is that



         24  right?



         25       A.   Right.
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          1       Q.   How about District 11?



          2       A.   District 11 was picked up by Carmine



          3  LoGuidice.



          4            SPECIAL MASTER:  Mr. Wechsler, can I just



          5  interrupt you for one second?  When you originally had



          6  Mr. Whitaker go through his background, I don't



          7  remember you actually asking him when he left the



          8  employment of the State of Wyoming.  And it would be



          9  useful for me, just as you go through various



         10  questions, to have a sense of whether he held any other



         11  positions in Wyoming after he was superintendent and



         12  when he finished with various responsibilities.



         13  BY MR. WECHSLER:



         14       Q.   Mr. Whitaker, when did you retire from the



         15  Wyoming State Engineer's Office?



         16       A.   In February 2009.



         17       Q.   What position were you in at that time?



         18       A.   Still superintendent of Water Division II.



         19       Q.   You held that position from 1987 until 2009



         20  when you retired?



         21       A.   Correct.



         22       Q.   Did you have any other positions?



         23       A.   No, I did not.



         24       Q.   But you did serve on what I understand to be



         25  the Board of Control; is that right?
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          1       A.   The State Board of Control is comprised of



          2  the four division superintendents and the state



          3  engineer.



          4       Q.   That was one of your responsibilities as



          5  superintendent of Division II?



          6       A.   Yes, it was.



          7            SPECIAL MASTER:  Okay.  Thank you.



          8  BY MR. WECHSLER:



          9       Q.   You were talking about Mr. LoGuidice, is how



         10  I understand his name is pronounced.  And I'll have to



         11  ask him at a break to see if I've got that right.



         12            Do you know when he began as a water



         13  commissioner?



         14       A.   He began in 1988.  I think we sent him to



         15  snow survey school about the first day he got on the



         16  job, and that was in January.



         17       Q.   He replaced you?



         18       A.   He did, in 2009, yes.



         19       Q.   Are you familiar with Mr. Pat Boyd?



         20       A.   Yes, I am.



         21       Q.   And when did Mr. Boyd become a commissioner?



         22       A.   I don't recall exactly.  Pat, up to 2006, I



         23  think Pat worked for us probably about eight to ten



         24  years.



         25       Q.   Looking back at Exhibit J61, we have a table
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          1  of contents.  And then I'd like to turn to the part of



          2  the hydrographer's report having to do with the Tongue



          3  River Basin.



          4            It looks to me like the Powder is first; is



          5  that how you understand it?



          6       A.   I believe so, yes.



          7       Q.   And then as I see it, starting on page 89 is



          8  where the Tongue River Basin information begins.  Can



          9  you look to that page, please?



         10       A.   Yes.



         11       Q.   On page 89, it shows a map of the Tongue



         12  River drainage; right?



         13       A.   The Tongue River drainage and the Little Horn



         14  drainage.



         15       Q.   And the Little Horn is shown as District 6;



         16  do I have that correct?



         17       A.   That's correct.



         18       Q.   The 4 and 5 shown on this map, the Tongue



         19  River drainage, that's the Tongue River drainage, as it



         20  says; right?



         21       A.   Correct.



         22       Q.   There's a number of numbers there on the map.



         23  And I understand those to correspond to the next page,



         24  which indicates a map index; is that your



         25  understanding?
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          1       A.   Yes.



          2       Q.   So if we're looking for particular reservoirs



          3  and recording stations operated by the Wyoming State



          4  Engineer, they are shown on that map index; right?



          5       A.   Yes.



          6       Q.   Does this only show those reservoirs and



          7  recording stations operated by the state engineer?



          8       A.   It -- as far as reservoirs go, these are the



          9  reservoirs that we routinely deliver water that's



         10  released from those reservoirs.  But they have their



         11  own company and their own managers.



         12       Q.   Part of my question was -- what I intended to



         13  be asking was, does it also show USGS gauges?



         14       A.   Yes, it does.



         15       Q.   If you'd turn, please, to page 92 of Exhibit



         16  J61.



         17       A.   Yes.



         18       Q.   This appears to be a report from Mr. Knapp



         19  about the Tongue River drainage; is that right?



         20       A.   That's correct.



         21       Q.   And all of these -- we looked earlier at your



         22  summary for the Powder River Basin.  Here's one for the



         23  Tongue River drainage.  It looked to me like all of



         24  these hydrographer reports have a summary much like



         25  this one; is that correct?
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          1       A.   Through my tenure, yes, that's correct.



          2       Q.   And, generally, what goes into these



          3  summaries?



          4       A.   Just a basic breakdown of what happened



          5  throughout the year, what kind of water was available.



          6       Q.   Shows times when water was released from the



          7  reservoir; right?



          8       A.   Generally, yes.  Gives a breakdown on the



          9  reservoir operation, yes.



         10       Q.   I apologize for speaking over you.  In fact,



         11  if you look at the third paragraph here, there is an



         12  indication here that there were reservoir releases that



         13  began as early as June 9th; you see that?



         14       A.   Yes, I do.



         15       Q.   Water users tend to call for water to be



         16  released from reservoirs when there's insufficient



         17  direct flow; would you agree with that?



         18       A.   That's correct.



         19       Q.   And so, in a sense, it's a good indicator of



         20  when water is going under regulation in Wyoming; right?



         21       A.   That's correct.



         22       Q.   Turn, please, with me to page 96.  You have



         23  that?



         24       A.   Yes, I do.



         25       Q.   And here this is a reservoir summary of
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          1  reservoirs in the Tongue River drainage; right?



          2       A.   Correct.



          3       Q.   If you'd turn with me to the next several



          4  pages, we can see that there is pages indicating the



          5  water distribution for some of the reservoirs in the



          6  Tongue River Basin and Wyoming; right?



          7       A.   Correct.



          8       Q.   And so just taking one that we visited on the



          9  basin tour as an example, and that's Park Reservoir,



         10  that shows up on page 110.



         11       A.   Yes.



         12       Q.   Here, again we see some indication of when



         13  calls began, and it indicates water was first released



         14  on July 16th.  Do you see that?



         15       A.   I do.



         16       Q.   Is that relatively common for these



         17  hydrographer reports to be indicating when water was



         18  released from storage?



         19       A.   Yes.



         20       Q.   It then has a table of the shareholders;



         21  right?



         22       A.   Correct.



         23       Q.   And this shows who owned water in this



         24  reservoir and how much was used?



         25       A.   That's correct.
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          1       Q.   And then if you turn to the next page, then



          2  it has more detailed pages showing the actual water



          3  distribution from this particular reservoir; right?



          4       A.   Right.  Through the months, yes.



          5       Q.   And it seems to have something relatively



          6  similar for each of the reservoirs.  Do you agree?



          7       A.   Yes.



          8       Q.   The hydrographer report then goes on to show



          9  measured diversions from ditches; right?



         10       A.   Recorded diversions, yes.



         11       Q.   Recorded diversions.  And I'll look at page



         12  129 as the Alliance Ditch as an example of this.



         13       A.   Okay.



         14       Q.   And here we can see it shows the ditch, shows



         15  it's from the Alliance Ditch; right?



         16       A.   Shows the Alliance Ditch water diversion for



         17  that year, yes.



         18       Q.   And then it shows the source.  And in this



         19  particular case, it's Big Goose Creek?



         20       A.   Yes.



         21       Q.   Then it shows the diversions -- I'm sorry.



         22  Did you call them recorded diversions?



         23       A.   In the Alliance Ditch, yes.  It's a six-foot



         24  hard shell with an FM recorder.



         25       Q.   And it shows the actual measurements that one
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          1  of the hydrographer commissioners made in each day of



          2  the month; right?



          3       A.   These are continuous recorders.  And these



          4  records are compiled off of the charts that come -- are



          5  pulled from the recorders.  The FMs run for 30 days and



          6  then have to be reset.  On most of them, there's a



          7  weekly variety.  We had some of those too.  But as I



          8  recall, most of the weeklies were in the Tongue River



          9  drainage and the 30 days were in the Powder River



         10  drainage.



         11       Q.   We know it has an FM recorder because at the



         12  top it actually indicates the type of measuring device;



         13  right?



         14       A.   Right.



         15       Q.   It shows here that the recorded diversions



         16  began on April 18th.  Do you see that?



         17       A.   Yes.



         18       Q.   Does that mean that there were no recorded



         19  diversions prior to April 18th?



         20       A.   No, it doesn't mean that.  There could have



         21  been some diversions prior to that.  This is when we



         22  got things going.  It's possible that that's the date



         23  they turned the ditch on.



         24            But we like to start recorders when there's a



         25  little water in the pipe.  If you start it too soon,
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          1  the float tends to stick into the mud.  And then when



          2  the water comes, in it will overtop and sink the float,



          3  and there goes your record for a number of days.



          4       Q.   If I understand you correctly, where it



          5  indicates in October, November, December, January,



          6  February, 0 CFS during those days, that might not



          7  necessarily mean that there was no water flowing in the



          8  ditch in those months?



          9       A.   There was no water in those -- in the ditches



         10  during the winter period.



         11       Q.   But you indicated to me that we don't know --



         12  just because there's no recording there, we don't know



         13  that that means that there's no water in the ditch;



         14  right?



         15       A.   Right.  It's possible.  We like to start that



         16  recorder as soon as we see some water in the ditch.



         17  Typically, a seasonal stream gauge would be started up



         18  prior to the 1st of April.  But the ditch recorders,



         19  like I say, we tend to want to see water in those



         20  before we turn the recorder on.



         21       Q.   And at page 145, turn there, please.



         22       A.   Okay.



         23       Q.   There it has a different type of measuring



         24  device; right?



         25       A.   Yes, it is.





                          Bray Reporting (406) 670-9533

�                                                                  1691



                                 MICHAEL WHITAKER - October 28, 2013

                                  Direct Examination by Mr. Wechsler





          1       Q.   And could you please describe that type of



          2  recording -- or measuring device?



          3       A.   The A-35 recorder is a continuous recorder



          4  that has a chart that will last about a year.  And



          5  typically they're reserved for stream gauges.  But this



          6  was put in a number of years ago.  And that was the



          7  recorder that was brought up to us to install.



          8       Q.   In this hydrographer report from 2004,



          9  beginning on page 120 and ending on page 145, it has a



         10  number of ditches where the diversions are recorded on



         11  a daily basis; right?



         12       A.   Yes.  Where there's a continuous recorder,



         13  yes.



         14       Q.   It doesn't include all of the ditches in the



         15  Tongue River Basin; right?



         16       A.   No.



         17       Q.   So if we turn, then, to page 146, this at the



         18  top indicates a spot discharges only.  You see that?



         19       A.   That's correct.



         20       Q.   What does spot discharges mean?



         21       A.   That's an instantaneous reading for that day



         22  when the water commissioner or hydrographer would



         23  happen to go by that ditch and take a reading on the



         24  measuring device.



         25       Q.   Some of these, like the first one shown here
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          1  for Red Hill, have a number of readings; right?



          2       A.   Right.



          3       Q.   But if you turn with me to page 149, here's a



          4  diversion that comes from Jackson Creek.  And it



          5  appears that they visited only one day that year; is



          6  that right?



          7       A.   It appears that that's correct, yes.



          8       Q.   Turn with me, please, to page 167.



          9       A.   Okay.



         10       Q.   I'm looking at the last ditch there entitled



         11  the South Side Tongue River and Dayton.  You see that?



         12       A.   Yes.



         13       Q.   Are you familiar with that ditch?



         14       A.   Yes.



         15       Q.   And where is that ditch located?



         16       A.   Just above Dayton.



         17       Q.   Here it indicates that -- is it off of the



         18  main stem of the Tongue River?



         19       A.   It is.



         20       Q.   Here it indicates that it was measured twice,



         21  on 4/7 and 4/16; right?



         22       A.   It's on.  There was no measuring device in



         23  that.



         24       Q.   And some of these simply stay on; is that



         25  correct?
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          1       A.   Correct.  If there's no measuring device in



          2  the ditch to be able to determine the amount of flow in



          3  the ditch at that day, then it's just designated on or



          4  off.



          5       Q.   One of the ditches at issue in this case is



          6  the Interstate or Pennoyer ditch; are you familiar with



          7  that ditch?



          8       A.   Yes.



          9       Q.   Where is that located?



         10       A.   That's located down close to the state line



         11  on the west side of the Tongue River.



         12       Q.   I looked through the spot discharges in this



         13  hydrographer's report from 2004, and I didn't find the



         14  Pennoyer or Interstate ditch.



         15            Can you, please, review the pages here and



         16  confirm that it's not shown?



         17            SPECIAL MASTER:  Can I just suggest this



         18  might be a good time for the lunch break?  Since you're



         19  asking the witness to review something, he might have a



         20  little bit more time to actually take a look at the



         21  exhibit.



         22            But let me just clarify.  A moment ago when



         23  you were talking about page 167, the bottom of the



         24  page, the South Side Tongue River and Dayton diversion,



         25  when you said that it indicates it's on, what is on is
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          1  the diversion ditch?



          2            THE WITNESS:  The ditch is flowing water,



          3  yes, sir.



          4            SPECIAL MASTER:  Okay.  Thank you.



          5            Okay.  We'll break to the lunch hour.  It is



          6  about 17 after the hour.  Why don't we come back at,



          7  say, 20 after 1:00 this afternoon.



          8                      (Recess taken 12:17 to 1:23



          9                      p.m., October 28, 2013)



         10            SPECIAL MASTER:  Okay.  Thank you very much.



         11  You can all be seated.



         12            So welcome back, Mr. Whitaker.  And it's one



         13  of my responsibilities to remind you you're still under



         14  oath.



         15  BY MR. WECHSLER:



         16       Q.   Good afternoon, Mr. Whitaker.



         17       A.   Good afternoon.



         18       Q.   Before the break, I asked you whether you



         19  could confirm that there was no insert here or table



         20  for the Interstate or Pennoyer Ditch; were you able to



         21  confirm that?



         22       A.   I didn't find any record for the Pennoyer



         23  Ditch, no.



         24       Q.   Before we leave this exhibit, it was pointed



         25  out to me that there's something a little bit that I
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          1  think I inaccurately characterized.  So if you look



          2  back at page 120, and this is just after the -- there's



          3  several tables which cover reservoirs.  And then this



          4  is where there begins to be measuring devices or



          5  records for flows in places other than the reservoirs.



          6  Do you see page 120?



          7       A.   Yes, sir.



          8       Q.   And then I think I characterized this as



          9  having records of ditches.  But, in fact, if you look



         10  at the very first one, that's not a ditch; right?



         11       A.   No, it is not.



         12       Q.   That's actually on a creek?



         13       A.   Yes.  That's just upstream of Park Reservoir.



         14       Q.   And there's several here that are -- actually



         15  look to be creeks and not recording devices on ditches;



         16  right?



         17       A.   It appears it goes over to page 128, which is



         18  the Sheridan intakes.



         19            SPECIAL MASTER:  And I know I've been focused



         20  on trying to speed up the time that we're taking.  But



         21  I have to ask, what's an AccuBubbler?



         22            THE WITNESS:  An AccuBubbler, it uses air



         23  pressure.  It actually has a little compressor unit and



         24  blows air pressure through the line.  The elevation of



         25  the water in the stream puts so much pressure back on
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          1  that that it gives you a reading.



          2            SPECIAL MASTER:  Thank you.



          3  BY MR. WECHSLER:



          4       Q.   Are any of these listings here records of



          5  measurements directly from the Tongue River main stem?



          6       A.   The ditch records, you mean?



          7       Q.   Either the ditch or measurements from



          8  measuring devices located on the Tongue River main



          9  stem.



         10       A.   The south side, on page 167.



         11       Q.   That was the spot discharge that we looked



         12  at?



         13       A.   Right.



         14       Q.   Any others?



         15       A.   I believe that's all I saw in here.



         16       Q.   Okay.  Moving on from Exhibit J61, and we



         17  might refer back to it from time to time if necessary.



         18  But I want to talk generally regulation that occurs in



         19  Division II in Wyoming.  And so how do you understand



         20  the term "regulation"?



         21       A.   Regulation is when somebody who is short of



         22  their appropriation places a call.  And when we receive



         23  that call, then the first thing we do is to verify that



         24  they are indeed short of water, number one; and number



         25  two, that they are taking all the water that's
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          1  available to that diversion.  If those two things are



          2  met, then we proceed to regulate the stream.



          3       Q.   By regulate, you mean actually the curtailing



          4  of the water?



          5       A.   We would turn off the most junior water that



          6  we find on until we can satisfy that calling right.



          7       Q.   And the water commissioner will take physical



          8  control of the headgate; is that right?



          9       A.   That's right.



         10       Q.   In general, in Wyoming, when you don't use



         11  your water rights, they are abandoned; right?



         12       A.   No.  Somebody will bring an action.



         13       Q.   If you don't use your water rights and



         14  somebody brings an action, then you can lose your water



         15  right?



         16       A.   Potentially you could lose it, yes.



         17       Q.   Are you familiar with the term "forfeiture"?



         18       A.   Yes.



         19       Q.   And what does that mean?



         20       A.   Basically, you would forfeit your right.  But



         21  that's not a term that Wyoming uses.  It uses



         22  abandoned.



         23       Q.   There's two different kinds of abandonment,



         24  if I understand it correctly; is that right?  Voluntary



         25  and involuntary?
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          1       A.   Correct.



          2       Q.   So involuntary abandonment is akin to



          3  forfeiture, would you agree with me?



          4       A.   Involuntary abandonment requires a board



          5  action.



          6       Q.   For nonuse?



          7       A.   For nonuse.



          8       Q.   So would you agree that the term "use it or



          9  lose it" applies to Wyoming water rights?



         10       A.   That's probably where it originated, yes.



         11       Q.   And so I think you said in your deposition



         12  that during your time at Division II, you only recall



         13  three abandonments that occurred during that time; is



         14  that right?



         15       A.   If I said that, yes.  The board actually had



         16  several.  But I think we were referring to abandonment



         17  actions in Water Division II.



         18       Q.   I intended to limited that to Division II.



         19  So to the extent I didn't, yes.  You recall three that



         20  occurred in Division II; is that right?



         21       A.   I believe that's what I said.



         22       Q.   Do you have any additional information today?



         23       A.   No.



         24       Q.   So between the years that you were at



         25  Division II, would you characterize the remainder of
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          1  the water rights as active water rights?



          2       A.   Yes.



          3       Q.   And so those water rights, essentially when



          4  there's water available to them, they might be taking



          5  water until they are put into regulation?



          6       A.   Generally, what we do, the individuals on the



          7  streams turn on when they're ready to in the spring,



          8  when water is available.  And they can go ahead and run



          9  without anything from us.  We don't touch a ditch when



         10  they turn on.  When we get a call for administration or



         11  regulation, that's when we take control of the stream



         12  and control of the headgates.



         13       Q.   Typically, the most water is available during



         14  the spring runoff; right?



         15       A.   Correct.



         16       Q.   Let me get you to look at Exhibit M481, which



         17  is titled "Handbook for Field Water Administrators."



         18       A.   Would that be in this?



         19       Q.   I don't believe so.  It's a document, as I



         20  said, which seems to be Handbook for Field Water



         21  Administrators with the Bates No. WY037170.  It's about



         22  a 14-, 13-page document.



         23       A.   I don't see it here.



         24            MR. WECHSLER:  Your Honor, may I approach?



         25            SPECIAL MASTER:  You certainly may.
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          1  BY MR. WECHSLER:



          2       Q.   Do you have that now, Mr. Whitaker?



          3       A.   I do.



          4       Q.   I'm looking at page 8 -- first, let me ask



          5  you, do you know what this document is?



          6       A.   It says it's a Handbook for Field Water



          7  Administrators.



          8       Q.   Is this a document that you had when you were



          9  the supervisor for Division II?



         10       A.   This, I believe, yes, is an old one that's



         11  been around for some time, yeah.



         12       Q.   And this was created by the Wyoming State



         13  Engineer's Office?



         14       A.   Yes, it was.



         15       Q.   And is this a document that was used in



         16  Division II?



         17       A.   It was used by all the water commissioners.



         18  It was referenced a lot of times as a guide.



         19            MR. WECHSLER:  Your Honor, I'd offer Exhibit



         20  M481.



         21            SPECIAL MASTER:  Any objection?



         22            MR. KASTE:  No objection.



         23            SPECIAL MASTER:  Okay.  Without any



         24  objection, then, Exhibit M481 is admitted into



         25  evidence.
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          1                      (Exhibit M481 admitted.)



          2            SPECIAL MASTER:  And, Mr. Wechsler, for my



          3  purposes, it would also be useful if you're going to be



          4  asking questions about this, if you could provide some



          5  sense as to when this particular handbook was utilized.



          6            MR. WECHSLER:  Sure.



          7            SPECIAL MASTER:  So, Mr. Draper.



          8            MR. DRAPER:  Yes, Your Honor.  I wonder if I



          9  could just interrupt and ask that the monitors in the



         10  back of the courtroom be turned on.  I think that's



         11  something that the controls are -- exist up near you



         12  there.  That would help people following the



         13  discussion.  Thank you.



         14            SPECIAL MASTER:  So let's go off the record



         15  for a moment.



         16                      (Discussion held off the



         17                      record.)



         18            SPECIAL MASTER:  Okay.  Back on the record.



         19  BY MR. WECHSLER:



         20       Q.   Mr. Whitaker, you were a water commissioner



         21  beginning in, I believe you said, 1979?



         22       A.   Correct.



         23       Q.   Did they have a Handbook for Field Water



         24  Administrators at that time?



         25       A.   Yes, they did.
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          1       Q.   Was it in the substantial form as this one



          2  that you see before you?



          3       A.   Yes.



          4       Q.   And what was that document used for?



          5       A.   It was just a guide to all the water



          6  commissioners that were spread around Wyoming.



          7       Q.   And it's been used essentially since that



          8  time for water commissioners; is that right?



          9       A.   Yes.



         10       Q.   When you left in 2009, were you using a



         11  Handbook for Field Water Administrators that was



         12  substantially similar to Exhibit M481?



         13       A.   I believe there was one at the office or



         14  multiple copies in the office, yes.



         15       Q.   If you'd turn with me, please, to page 8.



         16       A.   Yes.



         17       Q.   And I'm looking under the heading "surplus



         18  water."  Do you see that?



         19       A.   Yes.



         20       Q.   Do you know what surplus -- what that heading



         21  "surplus water" refers to?



         22       A.   Surplus water, to us, meant that anyone with



         23  a pre-1945 right could take double appropriation before



         24  any rights after that time received water.



         25       Q.   That period was during the spring runoff
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          1  period?



          2       A.   That would be any time.



          3       Q.   Any time there was --



          4       A.   Water available.



          5       Q.   "Excess water" is the next heading on page 8



          6  of that document.  Do you know what excess water refers



          7  to?



          8       A.   Excess water was the next step.  And that was



          9  March 1 of '85, which meant that once the post-rights



         10  to 1945, that was the double appropriation for the



         11  period between 1945 and 1985, before anything after



         12  '85 would get water.



         13       Q.   When is the time of the year when typically



         14  there is the most water available?



         15       A.   During the spring runoff period.



         16       Q.   During the time that you were superintendent



         17  of Division II, were there times there was surplus



         18  water?



         19       A.   Sure.  When the streams were flooding.  What



         20  we found was very few ditches would -- had the ability



         21  to take double appropriation, number one.  Number two,



         22  they were reluctant to open their ditches very much



         23  during the high water period for fear they may --



         24  something might happen.  They might overtop and flood



         25  the ditch out.
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          1       Q.   Many of the ditches were limited by their



          2  physical capacity?



          3       A.   That's true.



          4       Q.   Sometime during the typical water year, the



          5  water levels would drop and a creek would go into



          6  regulation; right?



          7       A.   Yes.



          8       Q.   And at the time where a creek in Wyoming



          9  typically went into regulation was in midsummer, I



         10  believe?



         11       A.   Yes.  Most of the streams in the Big



         12  Goose-Little Goose drainage went into regulation



         13  shortly -- oh, the 10th of July to 15th, something like



         14  that.



         15       Q.   Depends on every year, of course?



         16       A.   Yes.  It would vary a little bit.  But that



         17  was the general time frame.



         18       Q.   And I think you just said that at some point,



         19  then, you would get a call for regulation; is that



         20  right?



         21       A.   Yes.



         22       Q.   That call can be in writing?



         23       A.   We had the ability to do that, yes.  And



         24  there's a form for it.  And I understand that the



         25  current policy is to get those forms signed if you're
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          1  requesting regulation.



          2            Early in my tenure, we took the call over the



          3  phone if we knew the party.  If it was a routine call



          4  that happened every year and we were very familiar with



          5  that particular ditch and the people on it, we'd go out



          6  and verify they were short in taking everything.  But



          7  we wouldn't for the writing, the written receipt.



          8       Q.   Ever have a call that occurred in person,



          9  meaning the water user told you in person where it's



         10  time to regulate?



         11       A.   Yes.



         12       Q.   And of those ones that were done in person,



         13  did you require -- every time, did you require them to



         14  submit a written request?



         15       A.   Not every time, no.  Like I said, if we knew



         16  the calling party and it was somebody that routinely



         17  called every year on a particular ditch and we knew the



         18  situation on the stream, something that we were on



         19  almost daily, we didn't necessarily need anything in



         20  writing to instigate that.  We knew it happened, and we



         21  could see it coming.  And we would respond to the call.



         22       Q.   Are you familiar with the term "calling



         23  right"?



         24       A.   Calling right would be the -- I suppose,



         25  would be the calling appropriation, yes.
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          1       Q.   When you have a calling right, you



          2  essentially place the ditches above it that are



          3  necessary into regulation; right?



          4       A.   Yes.



          5       Q.   But you wouldn't necessarily be regulating



          6  the ditches below the calling right; is that right?



          7       A.   No, you don't.



          8       Q.   Because the objective is to get the water



          9  down to the calling right?



         10       A.   That's correct.



         11       Q.   And so the only reason to have regulation



         12  below the calling right is if you have another calling



         13  right; right?



         14       A.   That's true.



         15       Q.   Now, when you place a stream or creek into



         16  regulation, you would then go upstream and physically



         17  control the headgates that were necessary to make sure



         18  water got down to the calling right; is that correct?



         19       A.   Yes.  We would go up and verify that all the



         20  ditches above there were in priority.  And we would



         21  only turn off the amount that was junior to the calling



         22  appropriation that we needed to satisfy them.



         23       Q.   Once they're satisfied, then you've met your



         24  objective?



         25       A.   For that day.  But what happens on a stream
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          1  is the flow continues to diminish.  And that call stays



          2  active.  So we would continue to have to shuffle more



          3  water down to that particular diversion.



          4       Q.   And if it stays active, in fact, you may have



          5  to cut back to an even earlier date; right?



          6       A.   Yes.  We'd have to continue to regulate other



          7  rights off to accomplish that.



          8            When they have -- if they're going to shut



          9  off for a period of time to hay or they are just



         10  finished for the season, then we relinquish the call on



         11  the stream.



         12       Q.   You typically put a tag on a ditch; right?



         13       A.   We tag some.  Some of them that the guys talk



         14  to all the time, they just tell them, hey, we're in



         15  regulation.  Everybody knows what's going on.  It just



         16  depended on the situation on the stream.  If you had



         17  somebody that wasn't familiar with regulation, we



         18  obviously would put a tag on.  Usually that would



         19  prompt a phone call, what's going on?



         20       Q.   If you could look back, please, to page M481.



         21  That was the document we just looked at, the handbook.



         22       A.   Okay.  What page?



         23       Q.   Page 7, please.



         24       A.   Seven?  Yes, sir.



         25       Q.   I'm looking above the heading "headgate."
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          1  And then there's one paragraph there.  And then the



          2  second to last sentence of the paragraph above that,



          3  this is the paragraph starting "prior to regulating";



          4  you see that?



          5       A.   Prior to regulating?  Yes.



          6       Q.   And the sentence I'm reading here, second to



          7  last sentence in that paragraph says, "When regulating



          8  any diversion, it is required to attach a notice (or



          9  tag) to the control device advising appropriators that



         10  the diversion is under regulation"; you see that?



         11       A.   Yes.



         12       Q.   And that's something you did when you were



         13  commissioner; right?



         14       A.   Not every time.  I understand that that's the



         15  policy now.



         16       Q.   If I could get you to look at Exhibit M499.



         17  This is a single page -- it's actually a statute.  At



         18  the top, it's labeled "Section 41-3-604.



         19  Commissioners."



         20       A.   I don't believe I have that one either.



         21            MR. WECHSLER:  May I approach?



         22            SPECIAL MASTER:  You may.



         23            THE WITNESS:  Are we up to 40 yet?



         24  BY MR. WECHSLER:



         25       Q.   I'll give you a second to look that over.
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          1       A.   Yes.



          2       Q.   When you were a commissioner and then



          3  superintendent, was it necessary for you to be familiar



          4  with the Wyoming Statutes related to administration and



          5  control of water rights?



          6       A.   Yes.



          7       Q.   And at that time, was there a statute



          8  concerning water districts and commissioners and



          9  specifically the powers of water commissioners?



         10       A.   Yes.



         11       Q.   Is this that statute?



         12       A.   It appears to be.



         13       Q.   Is there anything about this statute that you



         14  recognize to be different from when you were a water



         15  commissioner or a superintendent?



         16       A.   No.



         17            MR. WECHSLER:  Your Honor, at this point,



         18  we'd move the admission of Exhibit M499.



         19            MR. KASTE:  It's a statute.  I don't know



         20  that it's properly made an exhibit, but I don't object.



         21            SPECIAL MASTER:  We all seem to have made



         22  that a common policy so far.  I think we've actually



         23  permitted several statutes to be exhibits.  To the



         24  degree we don't need to, that's fine.  But in terms of



         25  being able to make clear what particular statutory
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          1  provisions we're referring to, I don't have any problem



          2  with this.



          3            So we will admit into evidence Exhibit M499.



          4  And just to clarify, it's M499.  Because earlier I



          5  thought you said Exhibit M4.



          6            MR. WECHSLER:  It's M499.  So to the extent I



          7  said 4, I misspoke.



          8            SPECIAL MASTER:  Okay.  Thank you.



          9                      (Exhibit M499 admitted.)



         10  BY MR. WECHSLER:



         11       Q.   Mr. Whitaker, looking at the statute, the



         12  second to last sentence, and you're welcome to look at



         13  any other parts, but I wanted to draw your attention to



         14  the sentence that says, "Whenever, in the pursuance of



         15  his duties, the water commissioner regulates a headgate



         16  to a ditch or the controlling works of reservoirs, it



         17  shall be his duty to attach to such headgate or



         18  controlling works a written notice, properly dated and



         19  signed, setting forth the fact that such headgate or



         20  controlling works has been properly regulated and is



         21  wholly under his control, and such notice shall be



         22  legal notice to all parties interested in the division



         23  and distribution of the water of such ditch or



         24  reservoir."  You see that?



         25       A.   Yes, I do.
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          1       Q.   This was the law at the time you were a



          2  commissioner; right?



          3       A.   Yes, it was.



          4       Q.   Also when you were the superintendent of



          5  Division II?



          6       A.   Yes.



          7       Q.   There were times -- you indicated there were



          8  times when you didn't place a tag on the headgate;



          9  right?



         10       A.   That's correct.  If -- we would go up the



         11  stream and set the different diversions to their



         12  appropriation if they were above and if we had a call



         13  on them.  Or if they were all right, if they were at or



         14  below their appropriation, we would leave them alone.



         15            We would -- a lot of times, we would talk to



         16  the party that we knew to control that ditch.  If it's



         17  somebody that we were very familiar with, and it



         18  happened every year, we'd just advise them there had



         19  been a call.  The stream is under regulation now.  So



         20  leave your ditch alone.



         21            If we didn't know the parties or if once we



         22  had done that, if we go back the next day and some



         23  ditch is changed, then the tag would have been applied.



         24  But initially, no.



         25            The thought I always had was we work with
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          1  these people.  And we give them a chance.  And if



          2  they're honest and work with us, we don't have to take



          3  this step.



          4       Q.   You understand that a tag was required by the



          5  statutes; right?



          6       A.   Right.



          7       Q.   Did you understand that at the time you were



          8  a commissioner?



          9       A.   We understood it was a tool that we could use



         10  to control the stream if we needed to apply it.  As I



         11  stated, we didn't always feel that it was necessary.



         12  But it's in the statute, yes.  And I can't argue with



         13  that.



         14       Q.   Are you saying there are times where you felt



         15  like the water users voluntarily complied?



         16       A.   Yes.  When we told them the stream was in



         17  regulation, most of them would work with us and leave



         18  their ditch where it was.  And that was it.



         19       Q.   You generally found that the water users were



         20  willing to accept your direction?



         21       A.   Yes.



         22       Q.   If I understand it -- if I understand your



         23  testimony, there were times that you did place a tag on



         24  the headgates; right?



         25       A.   That's correct.
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          1       Q.   And if I understand, the tag itself has two



          2  parts; is that right?  It has a part you leave on the



          3  ditch, and then you also take the part -- half of it



          4  back with you to the office; is that correct?



          5       A.   Well, the tag itself is a book.  And a



          6  portion of the tag remains in the book when you tear



          7  the notice out.



          8       Q.   And then --



          9       A.   The notice is what you attach to the headgate



         10  or diversion works.



         11       Q.   And that notice allows water users to know,



         12  hey, this is under regulation?



         13       A.   That's right.



         14       Q.   The remainder of that tag you indicate --



         15  there's a place where you indicate that the ditch was



         16  placed under regulation; right?



         17       A.   There's a place at the bottom.  There's a



         18  tabulation at the bottom.  You put on it what you've



         19  set the ditch to.  And you can note that in the receipt



         20  portion that stays in the book with you.



         21       Q.   Those records are kept back at the Division



         22  II office?



         23       A.   They most likely would be part of the weekly



         24  administrative report of the commissioner.  Or if they



         25  kept the books after all the tags were ripped out,
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          1  there would be a record there.



          2       Q.   Typically, after you placed the tag on a



          3  ditch, you wouldn't remove that tag until the fall;



          4  right?



          5       A.   Not typically.  But in some cases, the



          6  calling party would relinquish the stream back.  He was



          7  through for the season for one reason or another.  And



          8  then we could go through and take the tags off, yes.



          9       Q.   If they didn't relinquish the stream, the tag



         10  would stay on so that those water rights still couldn't



         11  be used; right?



         12       A.   It would stay on until we made a change.



         13       Q.   Which was typically the fall?



         14       A.   We might have to regulate that particular



         15  ditch a little more.  So there would be a different



         16  reading on the tabulation on the bottom of the tag.



         17  But, yes, the tag would most likely remain until the



         18  call was off, yes.



         19       Q.   By regulated a little more, do you mean crank



         20  it down so that more water could get downstream?



         21       A.   Right.



         22       Q.   We talked about there being a calling right



         23  and the fact that you regulate the water rights above



         24  the calling right but not necessarily below; right?



         25       A.   Correct.
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          1       Q.   And so when you say that a water -- when you



          2  say that a stream is under regulation to a particular



          3  date, would you agree with me that it's also relevant



          4  to be looking at where the calling right is?  Do you



          5  understand my question?



          6       A.   You might rephrase, please.



          7       Q.   Sure.  So when you have a calling right, it's



          8  at a particular location in the stream; right?



          9       A.   They designate, yes, that point.  And as I



         10  previously stated, the first thing we do when we



         11  receive that call is to go out and verify that they are



         12  taking all the water that's available and that indeed



         13  they're short of this -- their supply for their



         14  original appropriation.



         15       Q.   That calling right typically has a priority



         16  date?



         17       A.   Oh, it does, yes.



         18       Q.   Like, I'll use just an example of 1887.  So



         19  you might -- in Wyoming, I've seen the terminology you



         20  might say, the creek was on regulation to 1887.  Are



         21  you familiar with that kind of terminology?



         22       A.   Yes.



         23       Q.   And so that means that you're regulating to



         24  that particular calling right; right?



         25       A.   Yes.  You sometimes even have to include the
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          1  day and -- month and day on that.



          2       Q.   And that's because there might be multiple



          3  rights with the same year?



          4       A.   Right.



          5       Q.   So what that tells you is that there are



          6  rights above that calling right that are in regulation.



          7  But I think you agreed with me that it doesn't



          8  necessarily mean that the rights below it are in



          9  regulation; right?



         10       A.   No.  They wouldn't be.



         11       Q.   And the calling right is not always the



         12  lowest on the stream; correct?



         13       A.   Not always.  But the best water rights are



         14  generally located at the lower end of the stream.



         15       Q.   Sometimes they are at the low point of the



         16  stream; sometimes they could be higher; right?



         17       A.   They could be, yes.



         18       Q.   So that's why you have to look at where that



         19  calling right is located on the stream; right?



         20       A.   We always go and look at the calling right --



         21  or the calling location and see what that ditch is,



         22  what its right is, verify that they're taking all the



         23  water available.  Essentially, if somebody places a



         24  call, they have to dry the stream up.



         25       Q.   Now, moving to the regulation of specific
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          1  rights.  We're talking about calling rights.  I just



          2  want to identify a few calling rights on some of the



          3  creeks.  And I want to start with Little Goose Creek.



          4            We looked at Exhibit J61, and I believe there



          5  was -- we looked at a map that's on page 89.



          6       A.   Okay.



          7       Q.   And is there a number associated with Little



          8  Goose Creek there?  Do you see it on the map?



          9       A.   Yeah, there's several numbers.



         10       Q.   And it's -- those numbers are 2, 3, 4, 5,



         11  looks like maybe 37; is that right?



         12       A.   Yes.



         13       Q.   And that's -- so that's the location of



         14  Little Goose Creek; is that right?



         15       A.   Yeah, it says Little Goose Creek right on it.



         16       Q.   Do I understand correctly that typically the



         17  calling right on Little Goose Creek is what's called



         18  the Burn-Cleuch Ditch?



         19       A.   Yes.



         20       Q.   It's spelled B-u-r-n, C-l-e-u -- does it have



         21  a c-h?



         22       A.   Yes.



         23       Q.   I knew I was going to mispronounce it.  I



         24  should have asked you how to pronounce it.



         25            We can see the Big Goose Creek on this map as
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          1  well.  And it's labeled Big Goose Creek.  So that's



          2  helpful.



          3            And then on the Big Goose Creek, if I



          4  understand it correctly, the Alliance Ditch is



          5  typically a calling right; is that right?



          6       A.   Correct.



          7       Q.   The Alliance Ditch is actually located at the



          8  base of the mountain; right?



          9       A.   Correct.



         10       Q.   And if I understand you correctly, the



         11  Alliance Ditch typically takes all of the water into



         12  the ditch there at the base of the mountain; right?



         13       A.   It does.



         14       Q.   And the Alliance Ditch, there are rights



         15  below the Alliance Ditch; right?



         16       A.   Correct.



         17       Q.   Those rights, typically they're relying on



         18  return flows?



         19       A.   Yes.  Return flows and other sources.



         20       Q.   Other sources meaning there might be some



         21  small draws or something?



         22       A.   Right.  Beaver Creek and Rapid Creek



         23  contribute quite a little bit of water.



         24       Q.   And in a typical year, if it's the Alliance



         25  Ditch that's placed under regulation, there's no
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          1  regulation below Alliance Ditch; right?



          2       A.   Generally, no, there's not.  Not -- there's



          3  been a couple of times I think we've had calls from



          4  ditches down lower.  But in a normal year, there



          5  wouldn't be.



          6       Q.   Do you know the years that there were calls



          7  below Alliance Ditch?



          8       A.   Not offhand.  Potentially it could have been



          9  these dry years in 2004, 2006.  I don't know.



         10       Q.   Yeah.  You say potentially, but sitting here



         11  today, you don't actually know?



         12       A.   I don't know.



         13       Q.   Do you know if there were any post-1950



         14  rights below Alliance Ditch on Big Goose Creek?



         15       A.   Not that I'm aware of.



         16       Q.   Do you have Exhibit M5 there before you?



         17       A.   I don't believe so.



         18       Q.   It should be a big --



         19       A.   Yes, I do.  I do.  Sorry.



         20       Q.   This is a document that I'll represent to you



         21  has been admitted earlier in this proceeding.  It's an



         22  expert report from one of the experts from the State of



         23  Montana named Dale Book.  If I could get you to turn,



         24  please, in that exhibit to page 321.



         25       A.   Okay.
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          1       Q.   And I'll represent to you again, this is an



          2  appendix that was compiled by Mr. Book showing



          3  post-1950 permit lists.  And I'm not going to ask you



          4  to verify that these rights are correct, unless you



          5  know.



          6            If you'll turn, please, to page 326 of that



          7  document.  Do you have that?



          8       A.   Yes.



          9       Q.   And this is under the heading "Appendix G3,



         10  Big Goose Creek post-1950 irrigation water rights."  Do



         11  you see that?



         12       A.   Yes.



         13       Q.   There's some water rights here.  Let's see.



         14  Are you familiar with the Kuzara Sprinkler rights?



         15       A.   I know about where they are.  I'm not



         16  familiar with them offhand, no.



         17       Q.   You don't know the priority date?



         18       A.   No.  From reading this, I do.



         19       Q.   You don't independently know without looking



         20  at that document?



         21       A.   No.



         22       Q.   Turning to the main stem of the Tongue.  We



         23  talked about Little Goose Creek and Big Goose Creek and



         24  now the main stem of the Tongue.  If I understand you



         25  correctly, there were no calls on Wyoming for
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          1  regulation of the main stem of the Tongue River; is



          2  that correct?



          3       A.   That's correct.



          4       Q.   And you did not regulate the main stem of the



          5  Tongue River when you were -- well, you worked on the



          6  Powder; right?



          7       A.   When I was a hydrographer, yes, I was on the



          8  Powder.



          9       Q.   At that time from 1975 to 1987, were you



         10  aware of any calls or regulation being done on the main



         11  stem of the Tongue River in Wyoming?



         12       A.   No, I wasn't aware of any.



         13       Q.   When you were superintendent from the years



         14  1987 through 2009, were you aware of any regulation



         15  that occurred on the main stem of the Tongue in



         16  Wyoming?



         17       A.   No.  No calls were placed, no.



         18       Q.   And no regulation?



         19       A.   The only thing I did at one point, and I



         20  believe it was in 2004, Mr. Boyd reported one day that



         21  the stream was getting low at Ranchester.  And a couple



         22  of the ditches up by Dayton were taking a little over



         23  their appropriation trying to run some surplus water.



         24  And I advised him to go shut them back to their



         25  original appropriation.
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          1       Q.   Is that the only example you can think of



          2  during those years?



          3       A.   Yeah.  And that was just an internal thing



          4  that I chose to do because Ranchester had a water



          5  right, and their water wasn't all that great anyway.



          6  So I had to keep some water down there for them.



          7  Didn't want them to dry the river up there.



          8       Q.   If I understand you correctly, they were



          9  actually trying to take more water than their right



         10  entitled them to?



         11       A.   The ditches up by Dayton that I referenced?



         12  Is that correct?



         13       Q.   Yes.  That's what I'm asking about.



         14       A.   They were into their surplus water, yes.



         15  They were a little over their appropriation.



         16       Q.   Do you know if there are post-1950 water



         17  rights on the main stem of the Tongue River in Wyoming?



         18       A.   Yes, there are.



         19       Q.   And can you identify those?



         20       A.   There's one on Buyok's, and I think there's



         21  one on Padlock.  There might be one further down, yeah.



         22       Q.   How about the Interstate or Pennoyer Ditch



         23  that we looked at before?  And maybe it will refresh



         24  your memory to look at Exhibit M5 again.



         25       A.   Okay.
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          1       Q.   And I'm going to take you to that same



          2  appendix.  It's G.  But this time it's the Appendix G1,



          3  which is entitled "Tongue River post-1950 irrigation



          4  water right."



          5            SPECIAL MASTER:  Do you have a specific page



          6  for him?



          7  BY MR. WECHSLER:



          8       Q.   Yes, page 322.  Do you have that before you?



          9       A.   Yes.



         10       Q.   And here I'm looking at the first two of



         11  your -- appear to be the enlarged Interstate Ditch with



         12  a priority date of 1951 and 1954.  And if you skip five



         13  rights, the sixth and seventh one also appear to be



         14  associated with the Interstate Ditch.  Do you see that?



         15       A.   Yes.



         16       Q.   Does that refresh your recollection that



         17  there are, in fact, post-1950 water rights on the



         18  Interstate Ditch?



         19       A.   Yes.



         20       Q.   And then I think you mentioned the Buyok one,



         21  and that seems to be here four from the top -- I'm



         22  sorry.  Four from the bottom, it indicates Buyok



         23  irrigation system.  Do you see that?



         24       A.   Yes.



         25       Q.   And we also looked in the hydrographers'
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          1  report from 2004, we looked at the south side right.



          2  Do you recall that?



          3       A.   Yes.



          4       Q.   And there appear to be two post-1950 south



          5  side rights as well; correct?  Is that right?



          6       A.   I don't recall that offhand.



          7       Q.   We can check the records as to what those



          8  were.



          9       A.   Right.



         10       Q.   And then if you turn to the next page, I



         11  think you mentioned the Padlock Ranch, that there were



         12  some post-'50 rights there?  And I'll just point those



         13  out to you.  This is on page 323.



         14       A.   Right.



         15       Q.   The sixth right down is called the enlarged



         16  Wagner Reservoir.  And that belongs to the Padlock



         17  Ranch.  Do you see that?



         18            SPECIAL MASTER:  So this is on page 323?



         19            MR. WECHSLER:  Correct.



         20            THE WITNESS:  I haven't found Enlarged



         21  Wagner.  Can you enlighten me?



         22  BY MR. WECHSLER:



         23       Q.   Sure.  If you start at the top of that



         24  appendix, which is labeled Appendix G2, and the first



         25  right, I'm looking under name of ditch, which is the --
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          1  looks like the seventh column.  Do you see that?  Where



          2  it says name of ditch?



          3       A.   Yes.



          4       Q.   And then the first one under that column is



          5  Watson, Watson Reservoir is the next one, followed by



          6  the Morgan Reservoir, the Belish Reservoir, and Mock



          7  Supply, and the next one is the Enlarged Wagner.



          8       A.   Yes.



          9       Q.   Is that one of the rights that you were



         10  referring to on the Padlock?



         11       A.   No.  They had some others.



         12       Q.   Are you talking about reservoir rights or



         13  direct flow rights?



         14       A.   Direct flow.



         15       Q.   So the ones you see that are listed here are



         16  actually reservoir rights; is that right?



         17       A.   The Enlarged Wagner is, yes.



         18       Q.   Are you also familiar with the Fivemile



         19  Reservoir?



         20       A.   Yes.



         21       Q.   Does that also have primarily post-1950



         22  storage?



         23       A.   Probably.  I don't see it on here.



         24       Q.   You say "probably."  Why do you say probably?



         25       A.   It's seems to me that that was a later
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          1  reservoir development.  I'd like to verify it in this



          2  tabulation.



          3       Q.   Fair enough.  In order to verify that, would



          4  the best place be to look at the Division II tabulation



          5  book?



          6       A.   Yes.



          7       Q.   And --



          8       A.   That's essentially what this is, except for



          9  the land tabulation.



         10       Q.   And you'd be able to see on that tabulation



         11  book the name of the right as well as the priority



         12  date; correct?



         13       A.   Yes.



         14       Q.   And that's a joint exhibit in this case.  So



         15  we can do that at some other time.



         16            When you were the superintendent of Division



         17  II, did you ever regulate any rights for the purposes



         18  of the Yellowstone River Compact?



         19       A.   No.



         20       Q.   If I could get you to turn, please, do you



         21  have Exhibit J54?  I hesitate to ask.  And I'm going to



         22  be looking at page, the numerettes, the small Roman



         23  Numerals at the bottom, page Roman viii?



         24       A.   J64, you said?



         25       Q.   Fifty-four.  Five, four.
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          1       A.   Yes.  I have that.  Which page?



          2       Q.   Page 8, viii.  It also has the Bates number



          3  at the bottom WY016207.  Do you have that?



          4       A.   Yes, I do.



          5       Q.   At times where you were superintendent of the



          6  Division II, you attended Yellowstone River Compact



          7  Commission meetings; is that right?



          8       A.   Yes.



          9       Q.   And I believe -- you can check if you want on



         10  this document.  But I believe you attended the



         11  commission meeting in 2004; is that right?



         12       A.   I'm sure I did.  I don't think I missed any.



         13       Q.   Do you recall that that was one of the years



         14  that Montana sent a written call letter to Wyoming?



         15       A.   Yes.



         16       Q.   If you look with me down to the second --



         17  it's the first full paragraph from the bottom.  It



         18  indicates -- it starts with "Montana asked if Wyoming."



         19  Do you see that?



         20            SPECIAL MASTER:  Which page are you on?



         21            MR. WECHSLER:  WY016207.  The Roman viii.



         22            SPECIAL MASTER:  So page 8 in lower Roman



         23  numerals?



         24            MR. WECHSLER:  Correct.



         25            SPECIAL MASTER:  And, again, which paragraph?
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          1            MR. WECHSLER:  I'm looking at the first --



          2  the last full paragraph beginning with the words



          3  "Montana asked if Wyoming had appointed a water



          4  commissioner."



          5  BY MR. WECHSLER:



          6       Q.   Do you see that, Mr. Whitaker?



          7       A.   Yes, I do.



          8       Q.   And there you responded by saying that



          9  Wyoming does have two commissioners appointed to the



         10  Tongue River.  "However, Wyoming did receive a -- did



         11  not receive a valid call for regulation from a Wyoming



         12  appropriator on the main stem Tongue"; right?



         13       A.   That's correct.



         14       Q.   So for that reason, there was no



         15  administration in 2004; correct?



         16       A.   Correct.



         17       Q.   Mr. Whitaker, could you turn, please, now, to



         18  Exhibit M493?



         19            As you're looking for that, Mr. Whitaker,



         20  I'll explain to the Special Master that while he has



         21  asked us to divide Exhibits into A, B, and C, this one



         22  is intentionally kept as a single exhibit because I



         23  believe they are all almost identical letters.



         24            This is a letter, Mr. Whitaker, in helping



         25  you look for it, dated May 3rd, 2006, signed by you, it
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          1  looks like, on Board of Control letterhead.  Do you



          2  have that?



          3       A.   I don't believe I do.  I'm looking.



          4       Q.   If it helps, it looks like this.



          5       A.   I don't --



          6       Q.   We will get another one for you.



          7            Sorry for the confusion with exhibits.  We're



          8  doing our best.  But I know there's a very large stack



          9  of paper there, so sometimes they are hard to locate.



         10            So you now have Exhibit M493; right?



         11       A.   Yes, I do.



         12       Q.   Do you recall this letter -- or this series



         13  of letters, I should say?



         14       A.   Yeah, I think it was a series of letters that



         15  went out to water users along the main stem of the



         16  Tongue.



         17       Q.   Each of the letters is dated May 3rd, 2006;



         18  right?



         19       A.   Yes.



         20       Q.   They appear to have identical language except



         21  for the addressee?



         22       A.   Yes.



         23       Q.   And then they're signed by you?



         24       A.   Yes.



         25            MR. WECHSLER:  Your Honor, I'd move for the
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          1  admission of Exhibit M493.



          2            SPECIAL MASTER:  Any objection?



          3            MR. KASTE:  No objection.



          4            SPECIAL MASTER:  Then Exhibit 493 is



          5  admitted.



          6                      (Exhibit M493 admitted.)



          7  BY MR. WECHSLER:



          8       Q.   As of this date, May 3rd, 2006, you didn't



          9  have measurement devices on all of the diversions on



         10  the main stem of Tongue River; correct?



         11       A.   No, we did not.  Since we'd never had a call



         12  or had to regulate Tongue River, we had no reason to



         13  order in measuring devices.



         14       Q.   And, in fact, the purpose of this letter was



         15  to inform people that you were ordering -- is it fair



         16  to say ordering them?



         17       A.   What we had done was tried to put the word



         18  out to all the water users.  A year or two ahead of



         19  that, it was in anticipation of maybe being in this



         20  litigation that we're here for today, that we would



         21  need some type of measuring device.  So we started



         22  talking to the ditch companies early on about it.  A



         23  few complied, and you always get some that draw -- drag



         24  their heels until you give them a drop-dead date.  So



         25  that was the purpose of this letter, was to get
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          1  everybody advised with an order date they needed to do



          2  something.



          3       Q.   And the drop-dead date that you gave them was



          4  May 1st, 2007; right?



          5       A.   That's correct.



          6       Q.   Since you didn't have any measuring devices



          7  before that on the main stem of the Tongue, were you



          8  able to determine how much water was being taken by the



          9  diversions?



         10       A.   If we had reason to check one, we all carried



         11  measuring equipment and would occasionally jump in a



         12  ditch and measure it, yes.



         13       Q.   If you had measured that ditch, would it show



         14  up in a hydrographer's report?



         15       A.   If the guys had it, yeah, it should have



         16  shown up in either their administrative report or the



         17  weekly diversion report, yeah.



         18       Q.   Turn, please, to Exhibit M520.



         19       A.   520.



         20       Q.   And this time, again, it's a letter with --



         21  on Board of Control letterhead dated December 3rd,



         22  2003, to Mr. John Cummings.  Should be a single-page



         23  document.



         24       A.   Do I get to yell bingo if we find one in my



         25  pile?
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          1            SPECIAL MASTER:  Yeah, you can.  But you



          2  don't win anything.



          3  BY MR. WECHSLER:



          4       Q.   I'll give you a chance to look that over.



          5  Let me know when you're ready.



          6       A.   Yes.



          7       Q.   Do you recall this letter?



          8       A.   I recall what this was about, yes.



          9       Q.   Do you know Mr. Cummings?



         10       A.   I can't say that I do, no.



         11       Q.   Do you recall writing a letter to someone



         12  from his company?



         13       A.   Yes.  There was meetings concerning a number



         14  of folks in the Beatty Spur area and the fact that



         15  Huber was going to try to develop a well in the --



         16  adjacent to Tongue River.



         17       Q.   And then it indicates here that the date is



         18  December 3rd, 2003; does that seem the right time



         19  frame?



         20       A.   Yes.



         21       Q.   On the back, it has your name, Michael B.



         22  Whitaker.  Do you see that?



         23       A.   Okay.



         24       Q.   It's not signed.  Do you keep copies of



         25  documents that are not signed in Division II?
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          1       A.   Not routinely.  I think I signed most of



          2  them.  But evidently this one got overlooked, yes.



          3       Q.   Do you recall actually signing this letter?



          4       A.   No, but I recall going to the meetings and



          5  discussing this project with the people.  I can't say



          6  whether Mr. Cummings was at those meetings or not.



          7       Q.   Rather than asking to admit this, since it's



          8  not signed, why don't we just talk generally about the



          9  project.



         10            Do you recall what this project was about?



         11       A.   Yes.  As I said, the -- there was a number of



         12  folks in the Beatty Spur area having problems with



         13  their wells, and they attributed those problems to



         14  Huber CD, a developer.  Huber was looking for a



         15  solution to the problem and was considering putting a



         16  well in down close to Tongue River and supplying all



         17  his houses with that water.



         18       Q.   Do you typically call wells diversions?



         19       A.   Diversions are something that I always liked



         20  to feel that they are off of a stream.  A well was a



         21  well.



         22       Q.   And do you regulate wells in the Tongue River



         23  Basin?



         24       A.   We have the authority and the ability if



         25  there's a call for regulation, yes.
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          1       Q.   Have you ever done it?



          2       A.   No.



          3       Q.   In 2003, in relation to that Beatty Spur



          4  project, were you of the opinion that if they put that



          5  project in, that there would be water available for



          6  them?



          7       A.   Potentially, yes.



          8       Q.   And would that water have been available for



          9  them all the time?



         10       A.   Potentially.  I don't know what they were



         11  going to do exactly.  It would have been up to the way



         12  they developed a well in the area.



         13       Q.   We've been talking about the main stem of the



         14  Tongue River.  Let's turn to Prairie Dog Creek.



         15       A.   Okay.



         16       Q.   You're familiar with the Prairie Dog



         17  drainage; right?



         18       A.   Yes.



         19       Q.   And that's partly because when you were a



         20  water commissioner, you had responsibility over that



         21  drainage; is that correct?



         22       A.   Yes.



         23       Q.   Could you turn, please, to Exhibit M494?



         24  This one is entitled "Memorandum," again, on Board of



         25  Control letterhead.
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          1            MR. WECHSLER:  May I approach?



          2            SPECIAL MASTER:  You may.



          3  BY MR. WECHSLER:



          4       Q.   Let me know when you've had a chance to look



          5  at it.



          6       A.   I'm ready.



          7       Q.   So this memorandum is dated August 7th, 2001.



          8  At that time, you were the superintendent of Division



          9  II; correct?



         10       A.   Correct.



         11       Q.   It indicates it's a memorandum from you to a



         12  Mr. Jim Wagner; right?



         13       A.   To Jim Wagner, yes, correct.  President.



         14       Q.   Who was Mr. Wagner?



         15       A.   He was the president of Prairie Dog Water



         16  Supply Company at the time.



         17       Q.   Do you recall writing this memorandum?



         18       A.   Yes.



         19            MR. WECHSLER:  Your Honor, at this point, I



         20  would move the admission of Exhibit M494.



         21            MR. KASTE:  No objection.



         22            SPECIAL MASTER:  Exhibit M494 is admitted



         23  into evidence.



         24                      (Exhibit M494 admitted.)



         25
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          1  BY MR. WECHSLER:



          2       Q.   The heading here is "administration of



          3  water."  And it does indicate in the first paragraph



          4  that questions had recently arisen.  Do you see that?



          5       A.   Yes.



          6       Q.   And then looking at the bold in the middle of



          7  the first page, it indicates "Policy regarding the



          8  obligation of State Water Administration personnel to



          9  address problem calls within the boundaries of



         10  irrigation districts, organized companies,



         11  associations, or other entities."  Do you see that?



         12       A.   Yes.



         13       Q.   Do you recall that policy?



         14       A.   Yes.



         15       Q.   What is that policy?



         16       A.   Basically that within the boundaries of



         17  irrigation district or organized company or association



         18  or other entity, they were to provide for the



         19  administration of the water within those boundaries.



         20  The state water people would ensure that the proper



         21  amount of water was going into their diversion.  But



         22  beyond that point, they would have to take care of



         23  their internal problems.



         24       Q.   The state water commissions did not regulate



         25  within those entities?
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          1       A.   Essentially they don't go down ditch.



          2       Q.   So you -- am I correct that in Division II,



          3  when you were there, you treated Prairie Dog Creek



          4  essentially as a ditch; is that right?



          5       A.   That's -- yes.  That's what we did.  We put



          6  their appropriation in, their diversion in at Story.



          7  And they have 15-odd different ditches that come off of



          8  Prairie Dog Creek.  And they have little companies on



          9  each one.



         10            When I first started, they had a ditch rider



         11  that would take care of the whole system.  And they



         12  lost that over time.  The gentleman passed away.  And



         13  they chose just to have the members on the individual



         14  ditches take care of their laterals.



         15       Q.   I believe there's -- do I have the number



         16  correct?  Sixteen laterals on Prairie Dog Creek?



         17       A.   Well, 15 or 16, yeah.  I believe that's



         18  correct.



         19       Q.   And none of those are regulated by the water



         20  commissioners from Division II?



         21       A.   No.  We turn their appropriation in up at



         22  Story.  Prairie Dog Creek itself generates very little



         23  water.  It doesn't come off the mountain.  And it's



         24  essentially always been handled as a one-ditch system.



         25       Q.   Let's talk about reservoirs.  Do you still
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          1  have Exhibit M5?  That was the big one, I think.



          2       A.   M5?



          3       Q.   M5.



          4            SPECIAL MASTER:  The very thick one.



          5            THE WITNESS:  Yes.



          6  BY MR. WECHSLER:



          7       Q.   Great.  Can you turn, please, to page 46?



          8       A.   Forty-six?



          9       Q.   Forty-six.  Four, six.  Just to orient us,



         10  I'd like to take a look at the -- at a figure that's



         11  shown in that document.



         12       A.   Yes.



         13       Q.   And towards the bottom of the green area, it



         14  shows a number of reservoirs.  Do you see that?



         15       A.   Yes.



         16       Q.   And is that roughly consistent with your



         17  understanding of the location of those reservoirs?



         18       A.   Yes.



         19       Q.   In your deposition, you used a term



         20  "highority"; are you familiar with that term?



         21       A.   Highority versus priority, yes.



         22       Q.   Can you explain what highority is and what



         23  the distinction is?



         24       A.   Sometimes it's better to be up high on a



         25  system and take the water first.
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          1       Q.   As opposed to having the older right?



          2       A.   Yes.



          3       Q.   And you administer the mountain reservoirs



          4  according to the principle of highority; right?



          5       A.   These reservoirs that you're referring to are



          6  all located up on the mountain.  And there's a series



          7  of these that are sort of connected.  And what -- in



          8  the early part of the season, there's too much snow to



          9  get up to the reservoirs.  They essentially fill the



         10  top one first, and then it spills and comes down to the



         11  second one, et cetera.  That's the highority.  And it's



         12  a pretty good way to manage these reservoirs.  Because



         13  once you capture that water in a reservoir, you can



         14  always move it down to a senior reservoir.  But you



         15  can't move it back up for any reason.  So, yes, that's



         16  kind of where we coined the term highority on the



         17  system.



         18       Q.   So sometimes at the end of a season, were



         19  there years -- end of a storing season, were there



         20  years in which you had water in the upper reservoir but



         21  not in the lower reservoir, but the lower one, in fact,



         22  had a senior priority?  Did that occur?



         23       A.   Yes, it did.



         24       Q.   How would you address that?



         25       A.   We can do it two ways:  One, we can leave the
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          1  water where it was at, and it could be released to the



          2  people in the lower reservoirs that didn't have any



          3  water to satisfy them.  Or, two, we could physically



          4  move it down into those reservoirs.



          5       Q.   So in other words, when you could actually



          6  access the reservoirs.  And when was that typically?



          7       A.   It was late, usually later in the month of



          8  May, maybe early June.



          9       Q.   Am I correct that these reservoirs tend to



         10  spill during the spring runoff?



         11       A.   They do, yeah.  And that's part of the



         12  problem in Mr. Kaiser's runoff predictions.  Because



         13  there was a period when he didn't account for these



         14  reservoirs spilling.  And they had to fill from what



         15  they had carried over the fall before.  They had to



         16  fill and physically spill before runoff would actually



         17  start down the stream.  There was snow below these



         18  reservoirs that would give you some early runoff.  But



         19  these were high enough that they would catch that



         20  really high stuff.



         21       Q.   When you say Mr. Kaiser, are you referring to



         22  Roy Kaiser, who I believe worked for NRCS?



         23       A.   I am.  Yes.  And he always attended the



         24  compact commission meetings and would give a report on



         25  the snowpack and his predictions.
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          1       Q.   People were looking at snowpack in order to



          2  estimate how much water would be available for both



          3  Wyoming and Montana?



          4       A.   Correct.



          5       Q.   Going back to the discussion about the



          6  reservoirs.  So they are filling in the spring period.



          7  And you said that typically you can access them around



          8  May 1st, did you say?



          9       A.   No.  Not May 1st.  Sometime toward the latter



         10  part of May.  There was a number of years when actually



         11  Park Reservoir was the one that would do it, would



         12  actually hire somebody to plow the road to get the



         13  caretaker up there before the reservoir would spill so



         14  they could open the gate and, in that way, not have the



         15  entire flow going out through the spillway and



         16  potentially having a problem there.



         17       Q.   For these reservoirs that have this highority



         18  issue, at that time you could access those reservoirs,



         19  were times where you simply allowed water to go from



         20  the upper reservoir into the lower one to address the



         21  priorities of the water rights?



         22       A.   When that was occurring, most of the time it



         23  was early in May when the runoff would first start.



         24  And until we could get up there, they filled by the



         25  highority system.  The top one would catch water and
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          1  fill and spill to the next one down.



          2       Q.   Then you'd adjust it once you could access



          3  the reservoirs?



          4       A.   Yeah.



          5       Q.   Do you still have Exhibit 5 before you?



          6       A.   Yes.



          7       Q.   Let's look this time at page 36, which is a



          8  listing of some reservoirs.



          9       A.   Yes.



         10       Q.   Who reports the amount of water that is



         11  stored in the reservoirs?



         12       A.   The ones that are on this list are in the



         13  Little Goose-Big Goose drainage.  And Mr. Knapp would



         14  take that final elevation right around the 1st of



         15  October.



         16       Q.   And would he also be responsible for



         17  recording the amount of carryover storage?



         18       A.   Yes.



         19       Q.   Some of these reservoirs have multiple



         20  priorities; is that consistent with your recollection?



         21       A.   Yes.



         22       Q.   When doing accounting on reservoirs in



         23  Wyoming, you essentially fill the senior most right



         24  first; is that correct?



         25       A.   Yes.
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          1       Q.   During the irrigation season, users rely



          2  first on direct flow water; right?



          3       A.   Say again.



          4       Q.   During the irrigation season, the water



          5  users, the irrigators are relying initially on direct



          6  flow water; is that right?



          7       A.   If there's enough available, yes.



          8       Q.   And then when it runs out or if there's not



          9  enough, that's when they might switch to stored water;



         10  correct?



         11       A.   Right.



         12       Q.   And that's the reason that we talked about



         13  the date of releases from the reservoir is a good



         14  indicator of whether the users are running out of



         15  direct flow water; right?



         16       A.   That's an indication of when the supplies are



         17  diminishing, yes.



         18       Q.   When you have releases of the reservoir, was



         19  it necessary for water commissioners to regulate that



         20  water to make sure it gets down to where it belongs?



         21       A.   That's correct.  There were different release



         22  days of the week for different reservoirs.  And they



         23  had -- the companies had an obligation to advise us of



         24  who ordered the water and how much was released and



         25  where it was to be delivered.  And we would take care





                          Bray Reporting (406) 670-9533

�                                                                  1744



                                 MICHAEL WHITAKER - October 28, 2013

                                  Direct Examination by Mr. Wechsler





          1  of that.



          2       Q.   You essentially shepherd it down to the right



          3  place?



          4       A.   Yes.



          5       Q.   And you do that by making sure someone else



          6  isn't taking it?



          7       A.   Right.



          8       Q.   Now, do you also have reservoirs in the



          9  Tongue River Basin that are essentially single-owner



         10  reservoirs?



         11       A.   Correct.



         12       Q.   And those single-owner reservoirs are not



         13  regulated by the state; correct?



         14       A.   No.  We only delivered the water from the



         15  owner reservoirs to the ditches on the stream where it



         16  was a complicated system.  That's where we took over.



         17       Q.   Turn, please, to page 39 of the same



         18  document.



         19       A.   Okay.



         20       Q.   This is entitled "Table 9, Tongue River



         21  post-1950 storage capacity water rights greater than 20



         22  acre-feet."  Looking over the list here, do you



         23  recognize some of those reservoirs as single-owner



         24  reservoirs in the Tongue River Basin?



         25       A.   Yes.
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          1       Q.   And these reservoirs are privately owned;



          2  right?



          3       A.   Yes.  There may be one -- more than one



          4  owner.  But essentially it's a one- or two-party



          5  operation, yeah.



          6       Q.   The state does not distribute water from



          7  these reservoirs?



          8       A.   No, we didn't.



          9       Q.   Taking a look at some of the bigger ones



         10  here.  We see the Windy Draw Reservoir at 533



         11  acre-feet.  And then can you see we talked earlier



         12  about the Fivemile and Wagner Reservoir.  Do you see



         13  those?



         14       A.   Yes.



         15       Q.   Do you know if those take water every year?



         16       A.   I believe they do.



         17       Q.   And then the priority date of these



         18  reservoirs are listed.  Does that look relatively



         19  consistent with your understanding?



         20       A.   As far as I can recall, yes.



         21       Q.   Do you have -- and I hesitate to ask -- do



         22  you have before you Exhibit W63?  This --



         23       A.   I think you're going to get a bingo on that



         24  one.



         25            SPECIAL MASTER:  Which one are we talking





                          Bray Reporting (406) 670-9533

�                                                                  1746



                                 MICHAEL WHITAKER - October 28, 2013

                                  Direct Examination by Mr. Wechsler





          1  about?



          2            MR. WECHSLER:  W63 is a September 4th, 2001,



          3  letter to a Jim Wagner.  It's multi pages, but it's



          4  only the first page I'm interested in.  I believe that



          5  there's multiple pages that were listed here as part of



          6  a deposition exhibit.  But I think that was probably



          7  accidental.



          8  BY MR. WECHSLER:



          9       Q.   Do you have that, Mr. Whitaker?



         10       A.   Not yet.  I've got one.  Exhibit 63, yes.



         11       Q.   Great.  This is dated at the top



         12  September 4th, 2001.  You see that?



         13       A.   Yes.



         14       Q.   To a Mr. Jim Wagner.  Do you see that?



         15       A.   Yes, I do.



         16       Q.   Appears to be from you?



         17       A.   Yes.



         18       Q.   Do you recall writing this letter?



         19       A.   I do now, yes.



         20       Q.   Did you before we looked at it together?



         21       A.   Sure.



         22            MR. WECHSLER:  Your Honor, at this point, I'd



         23  move the admission of Exhibit -- the first page of



         24  Exhibit W63.



         25            SPECIAL MASTER:  Are you planning to -- let
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          1  me just quickly ask:  Are you planning on introducing



          2  the rest of the W63 ever?



          3            MR. WECHSLER:  No.



          4            SPECIAL MASTER:  Okay.  Then W63 will now be



          5  reduced to just that first page.



          6            MR. KASTE:  I have no objection to that.



          7            SPECIAL MASTER:  Then Exhibit W63, which is



          8  one page, Bates-stamped Wyoming 030351, is admitted



          9  into evidence.



         10                      (Exhibit W063 admitted.)



         11  BY MR. WECHSLER:



         12       Q.   Mr. Whitaker, the first sentence indicates,



         13  "As a follow-up to our telephone conversation this day,



         14  it is my understanding that the PDWSC wishes to set the



         15  headgate on Kearney Lake for the winter flow release on



         16  September 12th, 2001"; you see that?



         17       A.   I do.



         18       Q.   First, what is PDWSC?



         19       A.   That is Prairie Dog Water Supply Company.



         20       Q.   Are they responsible for Kearney Lake?



         21       A.   They are the principals on Kearney Lake, yes.



         22       Q.   It continues, "wants to set the winter flow



         23  releases."  Do you recall setting the winter flow



         24  releases in 2001?



         25       A.   No, I remember this letter because they were
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          1  trying to do some work on the outlet structure at



          2  Kearney Lake.  And they wanted to get started about the



          3  middle of September so they could accomplish that



          4  before the weather turned and caught them.  And Prairie



          5  Dog asked if that would be acceptable.



          6       Q.   If I understand correctly, Kearney Lake is



          7  not accessible typically during the winter; is that



          8  right?



          9       A.   That's correct.



         10       Q.   You have to get there by snowmobile?



         11       A.   Even in the summer, you pretty much have to



         12  get there by motorcycle or four wheeler or horseback or



         13  a long hike.



         14       Q.   I also understand it's very beautiful.



         15            Now, are there -- is there water flowing



         16  through Kearney Lake during a typical year?



         17       A.   Normally we would set the outlet gate on



         18  Kearney to release about 3 to 4 CFS through the winter



         19  period.



         20       Q.   That flows all winter long?



         21       A.   Yes.



         22       Q.   How big is Kearney Lake?



         23       A.   Trying to remember.  I think it's about



         24  6100 acres.



         25       Q.   Kearney Lake fills most every year?
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          1       A.   Most years.  There's been about two or three



          2  that it hasn't.



          3       Q.   So even though you have some flow through the



          4  reservoir in a typical year, it will still fill?



          5       A.   Well, normally, these wintertime flow



          6  releases, the one on Kearney, Willow Park has one for



          7  maybe 7 CFS; Park Reservoir has one for, I think, 4 and



          8  a half.  These are not -- these, just to maintain the



          9  elevation in the wintertime rather than fill the



         10  reservoir, they don't want anything getting up on the



         11  concrete structures.  And they need to be there in the



         12  spring so they can open the gate before it all runs out



         13  the spillway.



         14       Q.   These reservoirs are interested in filling in



         15  the spring runoff; is that right?



         16       A.   All the reservoirs essentially do.  There's



         17  minimum flow in the wintertime that high.



         18       Q.   I want to ask you last -- just about your



         19  understanding, if you had any, of water rights that



         20  occurred in Montana.  And so you didn't work in



         21  Montana; right?



         22       A.   No.



         23       Q.   You were -- but you were aware that there



         24  were water rights on the Tongue River in Montana; is



         25  that right?
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          1       A.   I was aware that there is lands under the



          2  Interstate Ditch in Montana.



          3       Q.   How about on the main stem of --



          4       A.   Yeah.  We always -- we became aware of



          5  various diversions along the main stem of Tongue River



          6  in Montana through the compact commission meetings.



          7       Q.   In fact, during those compact commission



          8  meetings, there were occasionally reports about, say,



          9  the adjudication process or various rights in Montana;



         10  is that right?



         11       A.   One of the things we got at all the meetings



         12  routinely was a report from Mr. Kerbel on what had been



         13  done as far as their adjudication process in the



         14  previous year.



         15       Q.   Were you finished?



         16       A.   Mr. Hayes would sometimes offer comments



         17  about the Tongue River.



         18       Q.   Mr. Hayes' comments related to the Tongue



         19  River Reservoir?



         20       A.   Sometimes the reservoir; sometimes the



         21  various diversions.



         22       Q.   You were generally aware of the existence of



         23  the Tongue River Reservoir?



         24       A.   Yes.  Being from Sheridan, I was well aware



         25  of the Tongue River Reservoir.
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          1       Q.   Did you know the priority date of the Tongue



          2  River Reservoir?



          3       A.   I knew it was somewhere in the '30s.  I think



          4  I picked up earlier today it's 1937.



          5            MR. WECHSLER:  May I have a moment, Your



          6  Honor?



          7            SPECIAL MASTER:  That would be fine.  You



          8  think you're --



          9            MR. WECHSLER:  I think I'm done unless I'm --



         10            MR. BROWN:  Not?



         11            MR. WECHSLER:  Yeah.  Unless I'm not.



         12            SPECIAL MASTER:  Why don't we take the



         13  afternoon break at this point in time.  So I have close



         14  to quarter to 3:00.  So why don't we break now.  We'll



         15  come back at 3:00.  And, Mr. Whitaker, I think you'll



         16  be lucky enough to be off the stand this afternoon.  So



         17  we'll come back at 3:00 then.



         18                      (Recess taken 2:43 to 3:01



         19                      p.m., October 28, 2013)



         20            SPECIAL MASTER:  Please be seated.



         21            MR. WECHSLER:  No further questions, Your



         22  Honor.



         23            SPECIAL MASTER:  Thank you, Mr. Wechsler.



         24            Mr. Kaste.



         25
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          1                     CROSS-EXAMINATION



          2  BY MR. KASTE:



          3       Q.   Good afternoon, Mr. Whitaker.



          4       A.   Good afternoon.



          5       Q.   I'm going to try and go through in



          6  essentially the same order the subjects that you



          7  discussed with Mr. Wechsler.  And then I'm going to ask



          8  you something that's outside the scope of what he asked



          9  you, but I'll save that until the end.



         10            At some point in your testimony early on, you



         11  were looking at the hydrographers' annual report, and



         12  you saw a release date for one of the reservoirs.  I



         13  think it was June 9th.  And you indicated to



         14  Mr. Wechsler that dates on which releases occur from



         15  reservoirs might be a good indication of when



         16  regulation began on that particular stream.  Do you



         17  remember that?



         18       A.   Yes.



         19       Q.   Can streams go into regulation before



         20  reservoir releases?



         21       A.   Yes.



         22       Q.   And does that occur?



         23       A.   Yes.



         24       Q.   All right.  I believe you talked to



         25  Mr. Wechsler about the process of abandonment of water
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          1  rights in Wyoming.  Do you remember that?



          2       A.   Yes.



          3       Q.   Typically, how is an abandonment action



          4  initiated in Wyoming?



          5       A.   Another party equal or junior in priority to



          6  the one they're claiming to seek abandonment on has to



          7  file a petition with the Board of Control, a



          8  declaration of abandonment.



          9       Q.   All right.  So typically those actions are



         10  initiated by private parties?



         11       A.   They're initiated by another water right



         12  holder on the same system that would be benefited by



         13  the abandonment or injured by the reactivation.



         14       Q.   All right.  After talking abandonment with



         15  Mr. Wechsler and discussing that there had only been



         16  three such actions during your time as the



         17  superintendent of Division II, I think you talked about



         18  the remaining water rights in Division II.  And one of



         19  the two of you just characterized those as active water



         20  rights.  Do you remember that?



         21       A.   Yes.



         22       Q.   Okay.  Because a water right is active and



         23  still valid under Wyoming law, does that mean it's



         24  actually using water at any given point in time?



         25       A.   No.  It's simply a water right that's in good
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          1  standing as far as we're concerned.



          2       Q.   And they may or may not irrigate at that



          3  particular year or any given time of year; correct?



          4       A.   Right.  We don't keep a clock on a five-year



          5  period or anything.  If no action is brought against



          6  it, we assume that it's valid and okay.



          7       Q.   All right.  Then you started talking with



          8  Mr. Wechsler a little bit about the process of



          9  regulation by the hydrographer commissioners in



         10  Wyoming.  Do you remember that?



         11       A.   Yes.



         12       Q.   And you said a couple of different times that



         13  when you go -- or when you initiate the process in



         14  response to a call, you go to the calling right.  And I



         15  think you said you make sure they are drying the stream



         16  up.  What does that mean?



         17       A.   That means they're taking all the water in



         18  the stream that's available to them.



         19       Q.   If, for example, a headgate -- or what's the



         20  right term for the dam that creates --



         21       A.   Diversion.



         22       Q.   A diversion is allowing water to go past and



         23  is unable to catch that water or unwilling to catch



         24  that water.  Do you honor the call?



         25       A.   No.  We would tell them to pick that water up
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          1  and put it into their ditch.  Once they had done that,



          2  if they were still short, call us back.



          3       Q.   All right.  And when you talk about



          4  regulating up the stream after you verified that they



          5  are short of water and that their diversion is able to



          6  dry up the stream, are you and your staff physically



          7  turning the headgates down?



          8       A.   If they're -- if anybody is over their



          9  appropriation and they don't have a right to that



         10  additional amount ahead of the calling party, if that's



         11  the right we have to turn down and get them to their



         12  original appropriation, we do.  We adjust all the



         13  headgates if necessary.



         14            Typically, what we find is most of the guys



         15  pretty well know what they're entitled to.  And that's



         16  what they like to set their ditch to.  It handles that



         17  amount of water.  They can deal with it.  They're in



         18  priority.  We'll look for the most junior right.



         19       Q.   And is that process one that continues every



         20  day throughout the irrigation season, that there's a



         21  constant adjustment of the various rights in response



         22  to the changing conditions?



         23       A.   Well, maybe not every day.  But probably



         24  every other day.  The stream continues to diminish as



         25  the summer goes on.  So you have to readjust and maybe
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          1  go find another -- the next junior in priority.



          2       Q.   And do you utilize both the USGS and the



          3  State-owned stream gauges in the course of the work you



          4  do to regulate the streams?



          5       A.   The stream gauges that are located in this



          6  particular instance on Little Goose and Big Goose, we



          7  operate even though they are USGS gauges.



          8       Q.   And do you utilize the information from those



          9  gauges in conducting the regulation that you're engaged



         10  in?



         11       A.   Yes, we do.



         12       Q.   If I understand right, during the process of



         13  regulating, you have on occasion, and have not on



         14  occasion, placed tags on headgates; correct?



         15       A.   That's correct.



         16       Q.   Now, you were provided with a statute from



         17  Mr. Wechsler --



         18       A.   Yes.



         19       Q.   -- that said you're supposed to put tags on



         20  all the time -- yeah, tags on all the time; right?



         21       A.   Yes.



         22       Q.   If you don't put a tag on, does that mean the



         23  stream isn't in regulation?



         24       A.   No.  If we don't apply the tag and we are in



         25  the process of regulating, that is probably somebody we
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          1  have contacted and advised them that it's in



          2  regulation.  Like I said, we have to go through the



          3  system.  The next two days, we'll go back through the



          4  system.  If somebody has changed the setting on one of



          5  those ditches and taken more water after we had advised



          6  them, they will get a tag on that ditch then.



          7       Q.   Will they also on occasion get a lock?



          8       A.   Occasionally we'll put a lock.  We used to



          9  like to use the railroad seals, but we can't get those



         10  anymore.  The locks are expensive.



         11       Q.   So it sounds like you give people the benefit



         12  of the doubt, and if they prove themselves not to be



         13  trustworthy, you start elevating the systems you take



         14  to ensure their compliance?



         15       A.   Exactly.



         16       Q.   And ultimately, people can be prosecuted



         17  criminally in Wyoming if they mess around with the



         18  headgate when it's under regulation; right?



         19       A.   They can.



         20       Q.   But in order to prosecute -- if I understand



         21  right, in order to prosecute them criminally, first the



         22  tag has to be applied; right?



         23       A.   Right.



         24       Q.   Now, in addition to the fact that there may



         25  not be tags demonstrating specific regulation on any
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          1  given day, the hydrographer commissioners, if I



          2  understand it, keep diaries; right?



          3       A.   They do.



          4       Q.   Now, assuming that a tag wasn't applied to a



          5  particular headgate on a particular day, could we look



          6  to the hydrographer diaries to show what action may



          7  have been taken with regard to that headgate on that



          8  day?



          9       A.   Either the diary or the administrative report



         10  should reflect an action.



         11       Q.   All right.  Now, if I understand right,



         12  sometimes in some streams there is a direct flow.



         13  There's an amount of water for direct flow, and then



         14  there's also reservoir water in the same stream; is



         15  that true?



         16       A.   That's true.



         17       Q.   And are you able to keep track in your



         18  position -- is Division II able to keep track of what's



         19  reservoir water and what's the natural flow?



         20       A.   Any time there's a release on one of the



         21  reservoirs that we work with the companies to convey



         22  the water down to that particular owner of the water,



         23  we keep an accounting on that, yes.



         24       Q.   And if I understand right, do you see orders



         25  from the reservoir operators?
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          1       A.   Yes.  The reservoir company.



          2       Q.   They will call you up and say, we want to



          3  release a certain amount of water; correct?



          4       A.   They send them in in writing or bring them



          5  in.



          6       Q.   And then you're able to keep track of that



          7  reservoir water as it makes its way down to



          8  particularized diversions?



          9       A.   We keep track of it, shuffle it into the



         10  proper ditch that it's supposed to go into.  We also



         11  keep a running total.  And when that individual's water



         12  is used up in the reservoir, we shut them off.  A lot



         13  of times, the companies are pretty good about keeping



         14  the books.  And they'll catch it.  If they don't, we



         15  usually do and remind them, hey, so and so ran out.



         16       Q.   And at the same time that you're shepherding



         17  the reservoir water down the stream, are you also able



         18  to regulate the natural or direct flow in the stream by



         19  priority?



         20       A.   Yes.



         21       Q.   You were asked, I think after that, about



         22  calls within Wyoming on the main stem of the Tongue.



         23  Do you remember that?



         24       A.   Yes.



         25       Q.   And I think you said that there had not been
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          1  calls on the main stem of the Tongue in 2004 and 2006



          2  in Wyoming; is that right?



          3       A.   Correct.



          4       Q.   Now, was there a hydrographer commissioner



          5  employed by the Division in 2004 and 2006 with



          6  responsibility for the main stem of the Tongue River?



          7       A.   Mr. Knapp and Mr. Boyd would have been those



          8  parties, yes.



          9       Q.   And it's your understanding that no Wyoming



         10  appropriator made a call on the river during those two



         11  years?



         12       A.   Correct.



         13       Q.   And are you familiar with Wyoming Statute --



         14  I know the number might not mean much, but it's



         15  41-3-606 -- entitled "Commissioners performance of



         16  duties request for regulation"?  Do you recall that



         17  statute from your time as superintendent?



         18       A.   Vaguely, yes.



         19       Q.   Vaguely.  I'm going to read just the second



         20  sentence of it.  Maybe I'll read the first in case the



         21  Court's not familiar.  It says --



         22            MR. WECHSLER:  Your Honor, if we're going to



         23  testify to this, could I ask for a copy of the statute?



         24            MR. KASTE:  Can you turn that on?



         25            MR. WECHSLER:  Thank you.
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          1            SPECIAL MASTER:  Thank you.



          2            MR. KASTE:  I'm shocked and dismayed that



          3  Mr. Wechsler has not memorized the Wyoming Statutes.



          4            SPECIAL MASTER:  You don't have a code book



          5  like Montana?



          6            MR. KASTE:  We do have a code titled 41 of



          7  the Wyoming Statutes.  It's all about water.  And I



          8  don't have a copy in hand.



          9            SPECIAL MASTER:  Okay.



         10            MR. KASTE:  Is there a way we can -- that's



         11  better.  Very good.



         12  BY MR. KASTE:



         13       Q.   So it's actually on the monitor beside you.



         14  Are you able to read that, Mr. Whitaker?



         15       A.   Yes, I am.



         16       Q.   Please take a moment to read through the



         17  substance of the statute, and then I'll ask you a



         18  couple questions.



         19       A.   Okay.



         20       Q.   I think you established that no -- is this



         21  fair?  No holder of a Wyoming water right made a call



         22  on the main stem of the Tongue in 2004 and 2006?



         23       A.   Correct.



         24       Q.   Is that, then, the limit of your hydrographer



         25  commissioners' authority to regulate?
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          1       A.   Correct.



          2       Q.   Would you or your hydrographer commissioners,



          3  when you were superintendent, have the authority to



          4  regulate diversions in Wyoming based on a call from



          5  Montana?  All on your own?  Would you have that



          6  authority?



          7       A.   Not on our own.  I believe we would want to



          8  have the state engineer order us to do so.



          9       Q.   Fair enough.  Did the state engineer order



         10  you or any member of your staff to regulate any



         11  diversions in Wyoming in 2004 or 2006 for the benefit



         12  of the State of Montana?



         13       A.   No.



         14       Q.   So we can all agree that whatever fault there



         15  is in this case, it belongs to Mr. Tyrrell?



         16       A.   Yes.



         17       Q.   Very good.



         18            MR. WECHSLER:  I'll just stand up now.



         19            MR. KASTE:  He rests.  No.



         20            MR. WECHSLER:  Well, I --



         21            SPECIAL MASTER:  Are you anticipating?



         22            MR. WECHSLER:  I'm anticipating he's going to



         23  go outside the scope.



         24            MR. KASTE:  Not yet.  I will save it for



         25  last.
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          1            SPECIAL MASTER:  But you can still jump up if



          2  you think he's not staying within that promise.



          3            MR. KASTE:  I will build to the exciting



          4  part.  I hope.



          5  BY MR. KASTE:



          6       Q.   With regard to the main stem of the Tongue



          7  River and its tributaries, do I understand right that



          8  regulation occurs on the tributaries of the Tongue



          9  River routinely?



         10       A.   It does.



         11       Q.   Can you tell us what tributaries of the



         12  Tongue River get regulated typically in a regular year?



         13       A.   Big Goose, Little Goose, Wolf Creek, Soldier



         14  Creek, Little Tongue.



         15       Q.   Now, we have a map on your screen of the



         16  Tongue River Basin in Montana.  And if you see where



         17  I'm drawing, if that's the main stem of the Tongue



         18  River.



         19       A.   I lost it.  There it is.



         20       Q.   See the line that I drew?  That's what I'm



         21  doing is the main stem of the Tongue River.  Have you



         22  identified most or all of the tributaries to the Tongue



         23  River that are regulated routinely?



         24       A.   Yes.



         25       Q.   So, for example, Wolf Creek is typically a
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          1  tributary that gets regulated?



          2       A.   It is.



          3       Q.   In most years or all years?



          4       A.   Most years.  Virtually every year.



          5       Q.   All right.  And then if I understand right,



          6  it's this piece below Ranchester that you were



          7  discussing with Mr. Wechsler when you said there wasn't



          8  regulation of the main stem of the Tongue; is that



          9  right?



         10       A.   Are you referring to when the two ditches up



         11  by Dayton were running some surplus water?



         12       Q.   No.  I'm just talking in general.  I think



         13  Mr. Wechsler asked you a couple times about there not



         14  being regulation of the main stem of the Tongue.  And I



         15  just want to figure out if it's limited pretty much to



         16  this area below Ranchester and to the state line.



         17       A.   There was virtually nothing on the main stem.



         18       Q.   All right.  So it could go farther upstream



         19  than Ranchester?



         20       A.   Yeah.



         21       Q.   Fair enough.  All right.  You were asked



         22  about a letter talking about the Beatty Spur project.



         23  Do you recall that?



         24       A.   Yes.



         25       Q.   Do you recall whether or not that project
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          1  ever was completed?



          2       A.   No, I don't.  I don't believe it was.



          3       Q.   Fair enough.  All right.  You were asked a



          4  little bit about irrigation along Prairie Dog Creek.



          5  Do you recall that?



          6       A.   Yes.



          7       Q.   Where does most of the water that's used for



          8  irrigation in Prairie Dog Creek come from?



          9       A.   It comes from North and South Piney Creek and



         10  Kearney Lake Reservoir.



         11       Q.   If I understand right, that's water from the



         12  Tongue River Basin?



         13       A.   Yes.



         14       Q.   And I think we went on the tour and you



         15  showed the Special Master the crossover ditches.  Is



         16  that where that Powder River water makes its way into



         17  the Tongue River drainage?



         18       A.   No.  The crossover ditches are three big



         19  ditches in Story, and they water from South Piney over



         20  to North Piney.  The actual ditch diversions are out of



         21  North Piney.  Uppermost is the Mead and Coffeen, which



         22  can -- the return flows off of part of it go into the



         23  Little Goose drainage.  The middle ditch is



         24  Piney/Cruse.  Some of that is conveyed down into the



         25  Little Goose drainage.  Part of it's conveyed -- the
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          1  return flow's conveyed back into Prairie Dog.  And then



          2  the lower ditch is Prairie Dog Water Supply.



          3       Q.   Okay.  Now, Figure 2 from Mr. Book's report



          4  that you talked about with Mr. Wechsler, and it shows



          5  at the bottom the reservoirs in the Big Horn Mountains.



          6  You see those?



          7       A.   Yes.



          8       Q.   And I think as you were talking with him



          9  about this highority system, I think it's important we



         10  try and figure out which of the reservoirs that applies



         11  to.



         12            Can you identify which of the reservoirs that



         13  process involves?



         14       A.   It's mainly Cross Creek, Big Horn, Last



         15  Chance, Martin, Willlitts, Granger.  Those.



         16       Q.   Park?



         17       A.   Not so much Park.  Partially Park gets some



         18  water when the Big Horn fills and spills.



         19       Q.   Okay.



         20       A.   It gets a portion of its supply.



         21       Q.   All right.  If I understand right, these



         22  things fill in the order of their elevation because



         23  they must?



         24       A.   Well, they must.  But also the fact that



         25  there's still snow and nobody can get up there to make
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          1  any adjustments on anything.



          2       Q.   All right.  But if I understand right, do the



          3  folks in Division II keep track of whose water actually



          4  belongs to who?



          5       A.   Yes, we do.  As soon as we get there, we can



          6  sort it out.



          7       Q.   All right.  And do the people in Division



          8  II -- or does the system take place with the intent of



          9  the owners of all the reservoirs?



         10       A.   Definitely.  Most of the time, if there's



         11  storage in one reservoir that needs to be transferred



         12  to another reservoir because of priority and somebody



         13  didn't fill, most of the time those owners work it out



         14  and talk to us about it.  They have done it for a



         15  number of years.  And they are a very cohesive group



         16  and very easy to get along with each other.



         17       Q.   All right.  Now, after talking about sort of



         18  our version of big reservoirs in the Tongue River, you



         19  talked about the single-owner reservoirs with



         20  Mr. Wechsler.  And I think he indicated that you don't



         21  regulate those reservoirs.  So I want to talk about



         22  those for a second.



         23            If I understand right, the folks that own



         24  these reservoirs, these single-owner reservoirs, where



         25  is the place where they use the water in relation to
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          1  their reservoir, typically?



          2       A.   It's either immediately adjacent to the



          3  reservoir or just a little ways downstream.  In these



          4  type of situations, what we look for is there's no



          5  interveners that can be injured; and, therefore, we



          6  don't get a request to come in and actually administer



          7  any water that's released from those.



          8       Q.   Do they have -- do the reservoir operators



          9  have the right to use the water that they have stored



         10  when they would like to?



         11       A.   Yes.



         12       Q.   All right.  Now, it sounds to me like this



         13  probably doesn't occur, but I'll ask.  In the event



         14  that one of these reservoirs is on a stream that goes



         15  into regulation, would they be required to stop storing



         16  when regulation begins?



         17       A.   It depends on their priority.



         18       Q.   If they were out of priority, they would be



         19  required to stop storing?



         20       A.   Correct.



         21       Q.   They would be regulated like anybody else?



         22       A.   Right.



         23       Q.   You talked with Mr. Wechsler about a letter



         24  that talked about winter releases from Kearney Lake.



         25  Do you recall that?
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          1       A.   Yes.



          2       Q.   All right.  There are a couple reservoirs in



          3  the Big Horns that release a little bit of water over



          4  the winter; isn't that true?



          5       A.   Yes.



          6       Q.   Do you count the water that they release as



          7  part of Division II's work?



          8       A.   We know the amount that they're set for.



          9  Like I said previously, Park, I believe, is 4 and a



         10  half.  Kearney Lake is 3 to 4 roughly.  It's kind of



         11  hard to gauge.  And Willow Park is something like 7, I



         12  believe.  Of -- we're -- we usually check those



         13  releases after they shut down for the winter period.



         14  And that's the setting it will stay through the winter



         15  period.  That can be accounted, yes.



         16       Q.   Okay.  And if I understand right, you know



         17  how much generally has been released over the course of



         18  the winter.  Can you count that against that



         19  reservoir's fill?



         20       A.   There is a provision in the statutes that any



         21  time there's excess water released and then the



         22  reservoir doesn't fill in the spring, that that amount



         23  could be accounted against their storage, yes.



         24       Q.   Have you had to do that with the high



         25  mountain reservoirs in the Big Horns ever?
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          1       A.   No.



          2       Q.   Why not?



          3       A.   Generally, it doesn't come into play.  What



          4  happens a lot of times, the bigger ditches down on



          5  Little Goose, for example, they -- they might be short



          6  of water early in the year.  But they will not call for



          7  regulation because they want to continue to store as



          8  long as possible in the hopes that they will fill.  But



          9  there's no guarantee.  There's other earlier rights



         10  that don't have any reservoir water, so they may call



         11  them out anyway.  But the guys will keep shuffling



         12  water down the stream to keep that lower guy happy and



         13  keep the call off as long as they can.



         14       Q.   Are there any upstream junior water



         15  appropriations above these reservoirs?



         16       A.   No.



         17       Q.   Okay.  If there was one, if there was an



         18  irrigator on Cloud Peak --



         19       A.   Good luck.



         20       Q.   -- I don't know what he would be growing, but



         21  let's say there was a guy up there.  And this water was



         22  allowed to pass through one of the reservoirs during



         23  the course of the winter.  And then that reservoir



         24  attempted to make a call on the upstream junior.  Would



         25  you allow that call?
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          1       A.   No.



          2       Q.   I think there's been some talk a little bit



          3  about the one-fill rule in Wyoming.  And I do hope to



          4  clear up a misconception I think that's gone on, if



          5  you'll help me.



          6            The one-fill rule in Wyoming, if I understand



          7  it, entitles you to fill your reservoir one time;



          8  correct?



          9       A.   Correct.



         10       Q.   Okay.  Now, if there's extra water available



         11  in the system and nobody is calling for water, can you



         12  put more water in your reservoir than your one fill?



         13       A.   If they have space available and you get into



         14  a situation, say you had a significant rainstorm in the



         15  middle of the summer and there was a free river



         16  situation at the time, the reservoir would then be in



         17  priority to store a portion of that water, yes.



         18            MR. KASTE:  Now, Mr. Wechsler, you can stand



         19  up.



         20  BY MR. KASTE:



         21       Q.   Now I'm going to go outside the scope of your



         22  direct examination because I'm a little bit befuddled



         23  why we didn't just ask you about it then.  And I'm



         24  going to ask you about calls that may or may not have



         25  been made by folks in Montana.  And now he's going to
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          1  object.



          2            MR. WECHSLER:  Your Honor, I mean, it wasn't



          3  within the scope of direct.  We did allow Wyoming --



          4  we -- Montana and Wyoming had discussions over whether



          5  or not the Wyoming witnesses ought to -- they ought to



          6  put them on first.  And my understanding is they will



          7  be putting on each of the other Wyoming witnesses



          8  first.  They chose not to with Mr. Whitaker.  I don't



          9  see why we ought to be able to go beyond the scope of



         10  direct.



         11            MR. KASTE:  Well, we would have to recall him



         12  again in our case in chief.  And, frankly, I cannot



         13  understand why you wouldn't want to hear what his



         14  recollection is about calls.



         15            SPECIAL MASTER:  So at some point, I would



         16  actually love to hear it.  Is there a reason why, at



         17  this stage, we should have your direct?



         18            MR. KASTE:  So that Mr. Whitaker, who doesn't



         19  work for us, doesn't have to come back here in two



         20  weeks.



         21            SPECIAL MASTER:  Okay.  And is it my



         22  understanding, then, that you do not plan to call



         23  Mr. Whitaker for another purpose?



         24            MR. KASTE:  No.  I want to ask him about one



         25  particular subject matter that I would have reasonably
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          1  anticipated them bringing up during their direct.  And



          2  then I wanted to ask him -- I'm going to be done.



          3            SPECIAL MASTER:  So, Mr. Wechsler, other than



          4  the fact that Mr. Whitaker will now be testifying out



          5  of order in the middle of your case, and I realize



          6  you'd prefer that not to happen, but at the same time,



          7  on the assumption that Mr. Whitaker does not live a



          8  block or two from here, I'd prefer not to force him to



          9  come back.  Do you have any problem?



         10            MR. WECHSLER:  No, I will withdraw my



         11  objection.



         12            SPECIAL MASTER:  Okay.  Thank you.



         13  BY MR. KASTE:



         14       Q.   All right, Mr. Whitaker.  This won't take



         15  very long.  But we have to go through that process, and



         16  I apologize for the delay.



         17            There has been testimony in this case about



         18  communications between folks in Montana and folks in



         19  Wyoming over the years.  Did you ever see a



         20  communication from anyone in Montana prior to 2004 that



         21  you would construe as a call on you or the State of



         22  Wyoming to regulate or deliver water to Montana?



         23       A.   No.



         24            MR. KASTE:  No further questions.



         25            SPECIAL MASTER:  Okay.
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          1                        EXAMINATION



          2  BY SPECIAL MASTER:



          3       Q.   First of all, I just have one or two.  And I



          4  think these are relatively quick questions.  But I'm



          5  just trying to sort things out myself.



          6            So the first question goes to Exhibit W63,



          7  which is the letter to Jim Wagner regarding Kearney



          8  Lake winter flow release.  And I don't know whether you



          9  need this particular letter to answer this question.



         10  But the second sentence of it says, "Accordingly we



         11  will set the Prairie Dog Ditch for stock water at that



         12  time."  Can you explain what that has to do with



         13  Kearney Lake?



         14       A.   Yes, sir.  Prairie Dog Water Supply Company



         15  has the most senior right on that stream in that area,



         16  Piney creek.  And the two ditches I mentioned



         17  previously, Piney-Cruse and Mead and Coffeen, also have



         18  some Kearney Lake water that is owned by some of their



         19  members.  I felt like if we allowed Prairie Dog to shut



         20  down Kearney Lake, they could then turn around and call



         21  for regulation and take out all the water out of those



         22  other two ditches.  And since they were the ones



         23  requesting to shut down early to make the repairs on



         24  Kearney Lake, then they are the ones that should



         25  suffer.  So we set their ditch at stock water and let
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          1  the other two ditches take direct flow that they were



          2  entitled to.



          3       Q.   So what was -- to your knowledge, what was



          4  the purpose, then, of the winter flow release from



          5  Kearney Lake at this time?



          6       A.   I believe the winter flow release from



          7  Kearney Lake and also the one in Willow Park are part



          8  of their Forest Service permit that allowed them to



          9  construct the reservoirs.  Secondarily, they don't want



         10  the reservoirs to fill in the wintertime; Willow Park



         11  especially, because it has a big concrete chute for a



         12  spillway, and the ice will just break that up.



         13       Q.   And so then the purposes of releasing water



         14  from these -- from Kearney Lake during the winter is



         15  both in order to comply -- to your understanding,



         16  comply with Forest Service requirements that were part



         17  of being able to construct the lake, as well as



         18  avoiding damage to the lake?



         19       A.   Exactly.



         20       Q.   And then going back to Mr. Kaste's question a



         21  moment ago.  If there were somebody upstream from



         22  Kearney Lake, and I realize that that's not the case,



         23  but if there were somebody upstream and later in the



         24  year Kearney Lake needed some additional water to fill



         25  up their lake because they had to let this other water
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          1  go down in the meantime and the people upstream



          2  objected to that, you would have told Kearney Lake, no,



          3  you can't?



          4       A.   That would have been counted against their



          5  storage amount.  Yes, sir.



          6       Q.   Okay.  Thanks.  And then I also wanted to



          7  make sure I understood the highority.  So under the



          8  highority, what you're doing is filling up the



          9  reservoirs at the very top of the system.  And then



         10  when you actually can get up there and begin to



         11  actually regulate those various reservoirs, at that



         12  point, you then have to sort out whose water is whose



         13  within that reservoir?



         14       A.   Not only whose water is whose in that



         15  particular reservoir but we look at all the reservoir



         16  storage in a particular elevation, and we figure out



         17  who owes who water, which reservoir owns the other



         18  reservoir water because of the difference in priority



         19  dates and amounts.



         20       Q.   So even though you have the reservoir at the



         21  highest filling up, you can later actually determine,



         22  as a matter of priority, how much water belonged to



         23  that reservoir that's filled up first and how much



         24  belonged to various reservoirs that are further down



         25  the mountain?
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          1       A.   Exactly.  And I -- and one year, I think it



          2  was 2004, all of the storage in Cross Creek, which is



          3  the upper reservoir, actually belonged to three senior



          4  reservoirs down below Big Horn.



          5       Q.   And did I also understand that when you're



          6  actually able to regulate the reservoirs, there are two



          7  different ways that you can treat the water which has



          8  been stored by highority but not according to priority?



          9  One of those is you can let that water go down to the



         10  other reservoir to be stored there.  Or a second



         11  possibility is that you can keep the water where it is



         12  but release it to the correct individuals?



         13       A.   That's exactly right.  And that's usually



         14  something those individual owners already worked out



         15  before we got into it.



         16       Q.   Okay.



         17       A.   They'll concur -- or we concurred with



         18  whichever method they wanted to use.



         19       Q.   And to the degree that you say filled a



         20  reservoir by highority and a portion of that by



         21  priority belongs to another reservoir and you let that



         22  water, say, flow down to that other reservoir, can the



         23  first reservoir, the one that was highest in terms of



         24  highority, then fill up to its capacity?



         25       A.   Only if he's in priority.





                          Bray Reporting (406) 670-9533

�                                                                  1778



                                 MICHAEL WHITAKER - October 28, 2013

                                    Recross-Examination by Mr. Kaste





          1       Q.   Okay.  But to the degree he's in priority, he



          2  can do that?



          3       A.   That's right.  And really the reason we use



          4  highority is because we cannot physically get there at



          5  that time of the year.



          6       Q.   Right.  But to the degree that somebody has



          7  filled up by highority and has to release that water,



          8  that doesn't count against them so long as there's



          9  water that they can take under their priority right



         10  of --



         11       A.   Correct.  If they had space and they were in



         12  priority, they could fill at that time.



         13       Q.   Okay.  Thank you.



         14            SPECIAL MASTER:  So, Mr. Kaste, did you have



         15  any additional cross-examination questions?



         16                    RECROSS-EXAMINATION



         17  BY MR. KASTE:



         18       Q.   Maybe this isn't clear, but I probably



         19  should -- when you're able to get to the high mountain



         20  reservoirs and take -- and assess what's gone on -- the



         21  Special Master just asked you if water has to be passed



         22  from one of the higher reservoirs to the lower, can



         23  they take more water at the higher reservoir.  Do you



         24  remember that?  And you said only if they are in



         25  priority.  And, typically, once you're able to get up
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          1  into the mountains in, sounded like, late May, maybe



          2  early June; is that fair?



          3       A.   That's fair.  I'm sorry.



          4       Q.   Okay.  Within a very short period of time, if



          5  I understand right, the streams typically go on



          6  regulation; is that fair?



          7       A.   That's correct.



          8       Q.   Are the reservoirs allowed to continue



          9  storing once the stream goes on regulation?



         10       A.   No.  Because generally they're the most



         11  junior in priority.



         12       Q.   And I just want to make it clear.  When you



         13  say only if they are in priority once the stream goes



         14  on regulation, they are typically not in priority --



         15       A.   Right.



         16       Q.   -- not able to fill again; is that fair?



         17       A.   Right.



         18       Q.   All right.  And I guess that leads me to



         19  another question.  Once reservoir releases begin, does



         20  the stream automatically go into regulation?



         21       A.   No.



         22       Q.   No?



         23       A.   No, we can shepherd reservoir water without a



         24  call for regulation.



         25       Q.   Typically, they tend to coincide, but not --
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          1       A.   Typically, it's in conjunction because the



          2  ditch you're taking water out of is also an owner in a



          3  reservoir.  So they replace what we took out.  But it



          4  doesn't have to occur that way.



          5       Q.   And I think I understood.  At times, the same



          6  folks that own irrigation rights down at the bottom of



          7  the base of the mountain own reservoir storage up at



          8  the top and have -- if I understood right, at times



          9  they have foregone making a call in order to attempt to



         10  store water; is that true?



         11       A.   They will forego making the call.  And in



         12  addition, they will not take their full appropriation,



         13  allowing the senior rights down below to have that



         14  water so they will not place a call in the system,



         15  which allows the reservoirs to continue to store.



         16       Q.   Okay.  If they did make -- or if that water



         17  had to be passed through, is there sufficient early



         18  water rights on these streams to gobble it all up?



         19       A.   Most likely, if we're in that kind of a



         20  situation, yes.  The stream's flow going into the



         21  reservoirs would be low enough that everything they



         22  would pass then would be diverted down below.



         23       Q.   Thank you.



         24            SPECIAL MASTER:  Okay.  Actually, just one



         25  other quick question.
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          1                    FURTHER EXAMINATION



          2  BY SPECIAL MASTER:



          3       Q.   When you were talking at the very outset



          4  about the Wyoming commissioner system, I believe you



          5  said that when you first went to work for the state



          6  engineer's office, were the water commissioners



          7  themselves employed by the county rather than the state



          8  engineer?



          9       A.   The seasonal water commissioners were



         10  employed by the various counties.



         11       Q.   At that point in time, did the commissioners



         12  who were employed by the county carry out the same



         13  responsibilities as water commissioners do today?



         14       A.   They did.  In fact, we had to budget with



         15  each county for those people.  And we were in control



         16  of them.  And they worked for us, not for the county



         17  commissioners.  They worked for us because county



         18  commissioners simply approved the budget we submitted.



         19       Q.   So it was really a funding difference more



         20  than anything else?



         21       A.   Right.  Right.  And there were inequities



         22  throughout the different counties.  Some counties were



         23  richer; some counties were poorer.  And that's what



         24  essentially drove us to make it the system that we have



         25  today, where everything is funded by the state.
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          1       Q.   Okay.  And do you have any knowledge as to



          2  how far back the commissioner system goes?



          3       A.   Prior to statehood.



          4       Q.   Okay.  Thank you.



          5            SPECIAL MASTER:  So, Mr. Wechsler, both



          6  redirect on the first set of questions, and then you're



          7  welcome to cross-examine the witness on the one new



          8  question that was asked.



          9                    REDIRECT EXAMINATION



         10  BY MR. WECHSLER:



         11       Q.   Mr. Whitaker, one of the early questions that



         12  Mr. Kaste asked you was about the active water rights.



         13  Do you recall that discussion?



         14       A.   Yes.



         15       Q.   And those water rights are all capable of



         16  taking water; correct?



         17       A.   To my knowledge, they are, yes.



         18       Q.   Legally able to take water?



         19       A.   Anything that we consider active would be a



         20  valid water right that would be able to take water.



         21       Q.   Can you think -- can you identify any active



         22  water rights during the years 2001, 2002, 2004, and



         23  2006 that were active water rights but chose



         24  voluntarily not to take their water?



         25       A.   No.
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          1       Q.   Lets's talk a little bit about regulation in



          2  connection with those active water rights.  When a



          3  stream goes into regulation, it's because too much



          4  water is being taken upstream to satisfy the calling



          5  right; correct?



          6       A.   Yes.



          7       Q.   And that's why you go into regulations, so



          8  that enough water can get down to the calling right?



          9       A.   Yes.



         10       Q.   So you're shutting down some of those active



         11  water rights that are taking their water?



         12       A.   Yes.



         13       Q.   When you were talking with Mr. Kaste about



         14  whether or not you tagged -- and it sounded like



         15  sometimes you did tag and sometimes you didn't; right?



         16  Do you remember that discussion?



         17       A.   Yes.



         18       Q.   And what I understood you to be saying is



         19  that sometimes the water users would cooperate with



         20  you; right?



         21       A.   Most of the time they did.



         22       Q.   And when they did, there was no reason to



         23  place a tag?



         24       A.   Right.



         25       Q.   Because they were complying your
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          1  instructions?



          2       A.   That's right.



          3       Q.   You talked with Mr. Kaste about ditches that



          4  take all the water.  Do you recall that conversation?



          5       A.   Was that in regard to making a call for



          6  regulation?



          7       Q.   Yes, that you would check and see that a



          8  right was, in fact, drying up the river.  Do you



          9  remember that?



         10       A.   Yes.  That's the first thing we do is make



         11  sure they're taking everything that's available to



         12  them.



         13       Q.   Are there some ditches that aren't capable of



         14  taking the entire river?



         15       A.   It's not that they can take the entire river;



         16  it's whether or not they're taking their appropriation.



         17       Q.   Are there some that can't dry up the river?



         18       A.   Not if they're placing the call.



         19       Q.   And are there some that have physical



         20  limitations?



         21       A.   Every ditch has physical limitations --



         22       Q.   And are --



         23       A.   -- as to size.  But the key to regulation is



         24  they have to dry up the stream taking all the water



         25  that's available to them at that point and prove to us
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          1  that they are, indeed, short of their original



          2  appropriation.



          3       Q.   Are there any that have physical limitations



          4  that prevent them from drying up the stream?



          5       A.   No.  If they do we tell them before we



          6  regulate they need fix it.



          7       Q.   When you're -- you talked with Mr. Kaste



          8  about regulating reservoir water.  Do you recall that



          9  conversation?



         10       A.   Yes.



         11       Q.   So I think I understood you to be saying you



         12  basically shepherd the water down to the place where



         13  the storage water is required; right?



         14       A.   To the party that ordered it, yes.



         15       Q.   And so along the way you're making sure that



         16  people aren't taking that stored water?



         17       A.   Right.



         18       Q.   And you do that in part by making sure that



         19  if there's direct flow available to them, that they're



         20  only taking that direct flow that they're entitled to;



         21  right?



         22       A.   That's correct.



         23       Q.   Below the right that's calling for storage,



         24  you're not doing any regulation; right?



         25       A.   Right.
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          1       Q.   You talked with Mr. Kaste about that statute.



          2  I think it was 41-3-306.  Do you recall that?



          3       A.   Yes.



          4       Q.   And I think the gist of that conversation



          5  that I understood was that you were only allowed to



          6  honor a call from a Wyoming appropriator; right?



          7       A.   Correct.



          8       Q.   So if Montana had made a call for water, you



          9  couldn't have honored it?



         10       A.   In my tenure, I never received anything I



         11  considered to be a request.  I had numerous



         12  conversations with Mr. Kerbel.  Keith and I are



         13  friends.  How hot it was here.  How dry it was.  How



         14  hot it was and dry it was in Wyoming.  But nothing I



         15  considered to be a request.



         16            The only request that I recall are the



         17  written requests that went to the state engineer.



         18       Q.   Is there certain language that he would have



         19  had to use?



         20       A.   If somebody would have called and said they



         21  were representing Montana and wanted us to regulate, I



         22  would have told him to put it in writing.  If that had



         23  gone to me, I would have passed it to the state



         24  engineer for his comment and instructions.



         25       Q.   Going back to that statute, and I think what
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          1  my original question was is that under 41-3-306 you



          2  said you're only allowed to honor a call for water from



          3  someone from Wyoming; right?



          4       A.   That's my interpretation, yes.



          5       Q.   So my question is:  Even if Mr. Kerbel had



          6  made a call for water to you, you could not have



          7  honored that; right?



          8       A.   I would have told him just what I said.  I



          9  would have said, Keith, would you please put it in



         10  writing?  And I would have passed it on to the state



         11  engineer.



         12       Q.   So my question is:  You could not have



         13  honored that; right?



         14       A.   Not without the state engineer being



         15  involved, I couldn't.



         16       Q.   And --



         17       A.   As I stated, the requirements that we use for



         18  responding to a call is the ability to check on what



         19  the right is, what's being diverted, was there indeed



         20  shortage.  And by our statute, were they a Wyoming



         21  appropriator.



         22       Q.   Did you ever tell Mr. Kerbel that you would



         23  not be able to honor a call from Montana?



         24       A.   I never had to.



         25       Q.   Did you ever tell anybody else from Montana?
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          1       A.   No.  Never had any other comments.



          2       Q.   You spoke with Mr. Kaste about the



          3  single-owner reservoirs.  Do you recall that?



          4       A.   Yes.



          5       Q.   And I think you said when you -- when you're



          6  evaluating those single-owner reservoirs, you check to



          7  see, hey, is this going to hurt anybody in Wyoming; is



          8  that right?



          9       A.   No.  We don't check to see.  If there are



         10  people intervening in the point where the reservoir



         11  water is stored and where it's being used, intervening



         12  people that are injured potentially who call us up, we



         13  would get involved in that.  If we had to, then we



         14  would shepherd the reservoir water from those down to



         15  where they're needed.



         16       Q.   You would check to see if there was injury to



         17  Wyoming water users; right?



         18       A.   If we received a call from somebody that they



         19  were concerned about this water being transported



         20  through their property or something, they felt like



         21  they were being injured, we would investigate that,



         22  yes.



         23       Q.   Did that ever occur?



         24       A.   Is that what?



         25       Q.   Did that ever occur?
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          1       A.   No.  It hasn't.



          2       Q.   When you're looking at that injury, would you



          3  have checked to see if there would have been injury to



          4  the State of Montana?



          5       A.   No.



          6       Q.   You talked about regulation on the



          7  tributaries to the main stem.  Do you recall that



          8  discussion?



          9       A.   Yes.



         10       Q.   When you're doing regulation on the main



         11  stem, you're only doing it to that calling right;



         12  correct?



         13       A.   We're only -- if we were -- if -- when we



         14  regulate a stream, be it Little Goose, Big Goose,



         15  whatever, we go upstream from that right.  Now, if



         16  there's a tributary that's coming in that's got



         17  diversions on it that are junior, that's where we'll go



         18  to get the water to satisfy the calling right.



         19       Q.   And then below the calling right, you're not



         20  doing regulation?



         21       A.   Right.  Correct.



         22       Q.   You talked with Mr. Kaste and also the



         23  Special Master about the releases from Kearney



         24  Reservoir, and kind of what I understood you to be



         25  saying was sort of the reason that you allow releases
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          1  from Kearney Reservoir.  Do you recall that discussion?



          2       A.   Yes.



          3       Q.   Do you have before you Exhibit Wyoming 290?



          4  It begins "Notice to appropriator to begin reservoir



          5  storage" for the same year that we looked at for the



          6  Kearney Lake letter.



          7       A.   I don't have it.  I'm familiar with the



          8  letter for the storage, yes.



          9       Q.   Unfortunately, I'm told we don't have another



         10  copy.  So if you could take a moment to look through



         11  that pile.  It's a one-page document.  In the lower



         12  right-hand corner, it says Exhibit W290.  At the top,



         13  it says, "Notice to appropriator to begin reservoir



         14  storage."



         15       A.   I'm familiar with the form, yes.  I don't



         16  have it yet, but I'm familiar with it.



         17            MR. WECHSLER:  May I approach, Your Honor?



         18            SPECIAL MASTER:  Oh, yes, you may.  I'm



         19  sorry.



         20  BY MR. WECHSLER:



         21       Q.   Do you recognize this document?



         22       A.   Yes, I do.



         23       Q.   What is it?



         24       A.   It's a notice to appropriator to begin



         25  reservoir storage.  And this particular one is for
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          1  Kearney Lake Reservoir in the year 2001.



          2       Q.   And it's signed by Mr. LoGuidice?



          3       A.   It is.



          4       Q.   Who was a water commissioner at the time you



          5  were superintendent?



          6       A.   He was the assistant superintendent, yes.



          7            MR. WECHSLER:  Your Honor, I'd move the



          8  admission of Exhibit W290.



          9            MR. KASTE:  No objection.



         10            SPECIAL MASTER:  Exhibit W290 is admitted



         11  into evidence.



         12                      (Exhibit W290 admitted.)



         13  BY MR. WECHSLER:



         14       Q.   And here, if you look in the first paragraph,



         15  I think it describes the rule that you were discussing



         16  with Mr. Kaste and the Special Master that all



         17  reservoirs be filled at such times that will not



         18  interfere with the use of water by direct flow



         19  appropriation.  Do you see that?



         20       A.   Yes.



         21       Q.   The next paragraph says, "The purpose of this



         22  provisional law is for the protection of junior direct



         23  flow rights against depletion of the water supply of



         24  the stream by reservoir storage during the irrigation



         25  season when the reservoir might have been filled at a
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          1  time when there was more water available in all direct



          2  flow rights on the stream could use beneficially"; you



          3  see that?



          4       A.   Yes.



          5       Q.   When you are storing water in the spring,



          6  that is water that otherwise might be available to



          7  appropriators; right?



          8       A.   Potentially, yes.



          9       Q.   We talked earlier about the surplus rule and



         10  there might be surplus water available for the water



         11  users; correct?



         12       A.   Depends on how much water is in the system,



         13  yes.



         14       Q.   And that's water that's available for



         15  downstream users; right?



         16       A.   That's water that's available for everybody



         17  on that stream, yes.



         18       Q.   We're not talking about the upstream users;



         19  correct?



         20       A.   We're talking about everybody on that stream,



         21  surplus water, yes.



         22       Q.   And so if you're allowing winter releases



         23  you're impacting those downstream juniors; right?



         24       A.   They have the ability to place a call for



         25  regulation.
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          1       Q.   I think my question was just if you're



          2  impacting them.



          3       A.   No.



          4       Q.   You're not impacting them?



          5       A.   No.



          6       Q.   You're storing water at a time that it



          7  otherwise might be available?



          8       A.   Well, they set the release for the winter



          9  period in order not to fill and potentially injure the



         10  reservoir.  Or they're required to by either the Forest



         11  Service permit to construct the reservoir or in the



         12  case of the Park Reservoir where there's actually a



         13  requirement for that reservoir on the permit.  That's



         14  the purpose of the wintertime release.



         15       Q.   One of the purposes is to ensure that the



         16  reservoir itself doesn't get damaged?



         17       A.   Partially.



         18       Q.   Would you require the owners of the operator



         19  to operate the reservoir in a way that would damage



         20  their facilities?



         21       A.   No.  No.  Just the same as we don't require



         22  ditches to take more water than they wish to.



         23       Q.   You spoke with Mr. Kaste about the one-fill



         24  rule.  Do you recall that?



         25       A.   Yes.
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          1       Q.   Now, you -- if I recall correctly, Wyoming



          2  has a statute that actually allows potentially up to



          3  another half fill to be taken from a reservoir at



          4  times; is that right?



          5       A.   You could potentially refill the whole thing



          6  if you had space available and you were in priority and



          7  there was water available to do it.



          8       Q.   Let's turn to the question of your



          9  communications with Mr. Kerbel.  You'll agree with me,



         10  no doubt, that the state of Wyoming is upstream from



         11  the stream -- the state of Montana; right?



         12       A.   Right.



         13       Q.   And we talked earlier, you were aware that



         14  they had water rights on the main stem of the Tongue



         15  River?



         16       A.   Correct.



         17       Q.   And you knew that some of those were



         18  pre-Compact, pre-1950?



         19       A.   Correct.



         20       Q.   And you also knew that they had a reservoir



         21  in Montana; correct?



         22       A.   Tongue River Reservoir, yes.



         23       Q.   And you were aware that that had a 1937



         24  priority date?



         25       A.   I knew it was in the '30s.  '37 I learned





                          Bray Reporting (406) 670-9533

�                                                                  1795



                                 MICHAEL WHITAKER - October 28, 2013

                                Redirect Examination by Mr. Wechsler





          1  today, yes.



          2       Q.   You also generally understood that when



          3  releases occurred, of a reservoir, that the direct flow



          4  rights were probably short?



          5       A.   They could be.



          6       Q.   You spoke with Mr. Kerbel on a regular basis?



          7       A.   We would talk generally once, twice a summer



          8  and then at the compact meeting each year.  And then



          9  when we started the technical meetings, we'd get



         10  together then, yes.



         11       Q.   And so from what I understood you said to



         12  Mr. Kaste, you never understood that Mr. Kerbel used



         13  whatever the magic words were to request water; right?



         14       A.   I never heard anything that I considered to



         15  be a request.  As I stated, if I had, I would have



         16  asked to have it in writing and conveyed it to the



         17  state engineer.



         18       Q.   And there you're talking about what you would



         19  have considered to be a request; right?



         20       A.   Yes.



         21       Q.   You talked about water supplies in both



         22  states; correct?



         23       A.   We talked about water supplies in both



         24  states.  We talked about a lot of things.  Talked about



         25  golf games.
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          1       Q.   You talked about shortages in both states?



          2       A.   Sometimes.



          3       Q.   You were aware that there were times when



          4  Montana was short of water?



          5       A.   I was aware that sometimes they were short of



          6  water.  Sometimes we were short of water.



          7       Q.   But you were aware that if the water was used



          8  in Wyoming, there's no way it could get to Montana;



          9  right?



         10       A.   We were within -- we were regulating on the



         11  streams.  And a lot of times, Keith would ask, what are



         12  you guys regulated to?  I'd tell him, many times we



         13  offered, hey, come down.  We'll take you out anywhere



         14  you want to go, show you what's going on, the tab book,



         15  the whole works.



         16       Q.   In other words, he asked you how far back is



         17  Wyoming regulated; right?



         18       A.   Yeah.  Occasionally he'd say, what are you



         19  guys regulated to?



         20       Q.   You ever say, are you regulated to below



         21  1950?



         22       A.   No.  He just asked the date.  He didn't



         23  mention 1950, that I recall.



         24       Q.   When he asked you what you were regulated



         25  back to, did you ever tell him, we don't have any
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          1  regulation on the main stem of the Tongue?



          2       A.   I think Keith was aware of that.  Basically,



          3  I remember telling him what we were regulated to on



          4  Little Goose, Big Goose, Wolf Creek.  Those were the



          5  main ones.



          6       Q.   You would then be surprised if Mr. Kerbel



          7  testified that he was not aware that there was no



          8  regulation on the main stem?



          9       A.   I would be surprised at that, yes.



         10       Q.   Did you understand that Mr. Kerbel was



         11  concerned about shortages in Montana?



         12       A.   I knew he was concerned about shortages in



         13  Montana.  I was concerned about shortages in Wyoming.



         14       Q.   Would have been logical to understand that



         15  Montana needed more water; right?



         16       A.   And Wyoming, too, yes.



         17       Q.   Over the years, beginning in the 1980s,



         18  Montana attempted to develop a system of administration



         19  of the compact; right?



         20       A.   I believe Gary Fritz was pushing for that,



         21  yes.



         22       Q.   And that started sometime in the early 1980s?



         23       A.   Possibly.  I recall when I first started



         24  going to the meetings that Mr. Fritz brought that up,



         25  yes.
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          1       Q.   And it continued throughout the '80s; right?



          2       A.   It continued for several years, as I recall.



          3       Q.   And, again --



          4       A.   I couldn't say just how long.



          5       Q.   Again, in the 2000s, there was more efforts



          6  to be finding a way to administer the compact; right?



          7       A.   I don't think there was -- I don't recall the



          8  same level of discussion as earlier with Mr. Fritz.  He



          9  brought it up at several meetings that we should work



         10  out some type of system.  But that never came to pass.



         11       Q.   This would have been a methodology to ensure



         12  that both states got their proper share under the



         13  compact; right?



         14       A.   I think that was his goal, yes.



         15       Q.   Did you understand his goal to be to make



         16  sure Montana got its share?



         17       A.   Yeah.  I think Mr. Fritz was looking for



         18  dialogue between the two states to come up with a



         19  better way to divide the waters.



         20       Q.   Mr. Kerbel was involved in some of those



         21  efforts as well; correct?



         22       A.   He was at those same meetings, yes.



         23       Q.   Did you understand that the implication from



         24  Montana was that they were not getting their full share



         25  under the compact?
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          1       A.   No.  I -- there was -- I think those were



          2  years where we probably had pretty good water supply.



          3  I considered it as something Mr. Fritz looked for in



          4  the future, that there would come a time where we



          5  needed to have something in place.



          6       Q.   Did you understand that Montana was bringing



          7  those efforts in order to make sure that it got more



          8  water?



          9       A.   It was my understanding that he thought there



         10  was a better way to split the baby.



         11       Q.   It had nothing to do with the supplies of



         12  each state, in your view?



         13       A.   No, he wanted a policy in place.  I don't



         14  think it had anything to do with the supplies at the



         15  time.  I think he wanted to see something in place.



         16  There was a lot of discussion in those years that



         17  Montana had one vote; Wyoming had one vote.  And



         18  they -- he was always pushing for the federal rep to



         19  have the ability to decide for one state or the other



         20  in the event of a tie.  And the federal rep was always



         21  reluctant to do that and wanted the two states to work



         22  out whatever differences they had.



         23       Q.   You said that Mr. Kerbel inquired as to when



         24  regulation occurred in Wyoming; right?



         25       A.   Not when it occurred so much as what priority
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          1  we were regulated to.



          2       Q.   You actually made some reports to the YRCC on



          3  that very issue; right?



          4       A.   I didn't understand the question.



          5       Q.   You made reports to the Yellowstone River



          6  Compact Commission on that very issue?



          7       A.   Yes, I think we would tell the commission



          8  each year how regulation occurred through the season.



          9  We'd follow it up with how much carryover we had in the



         10  reservoirs.  And sometime, I think it was around 2000,



         11  maybe the late '90s, we even started giving them the



         12  hydrographers' annual report so they could see it.  I



         13  gave a copy to Roy Kaiser so he had the information he



         14  needed.  We were just trying to provide information for



         15  them.



         16       Q.   You recall that Montana was asking about



         17  water use in Wyoming?



         18       A.   They were interested in how our season had



         19  gone and whether or not we'd regulated, yeah.



         20       Q.   At one point, they asked you about a number



         21  of unpermitted stock reservoirs.  Do you recall that?



         22       A.   I believe that was in the Hanging Woman



         23  drainage.



         24            MR. WECHSLER:  Excuse me, Your Honor.  Can I



         25  have one moment?
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          1            SPECIAL MASTER:  You certainly may.



          2            MR. WECHSLER:  No further questions.



          3            SPECIAL MASTER:  Okay.



          4                    FURTHER EXAMINATION



          5  BY SPECIAL MASTER:



          6       Q.   So I actually have one quick question in



          7  follow up to Mr. Wechsler's questions.  So do you



          8  remember -- or do you recall at this point any



          9  discussion with Mr. Kerbel in which he expressed



         10  concern that Wyoming users might be getting water who



         11  were junior to Montana users who were not getting



         12  water?



         13       A.   No.  No.  He was concerned about the Montana



         14  users as I was with the Wyoming users.  We both knew



         15  each other had short supplies, and we were trying to



         16  satisfy a lot of people with the little amounts we had.



         17       Q.   So he would sometimes ask you about how far



         18  back you were regulating; correct?



         19       A.   Yes.



         20       Q.   Did he ever express any -- or did he ever



         21  suggest that you should be regulating even farther



         22  back?



         23       A.   No.  No.  Not -- not for any benefit.  If he



         24  would have mentioned any type of benefit for Montana,



         25  as I stated, I'd have advised him to put it in writing
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          1  and I'd pass it to the state engineer, who I assume



          2  would have got back in touch with the head of DNRC at



          3  the time, whoever that would have been.  And that's the



          4  way it evolved.  And that's the way it should evolve.



          5  But not the way you stated it, no, I didn't recall



          6  that.



          7       Q.   Okay.



          8            SPECIAL MASTER:  Mr. Wechsler?



          9            MR. WECHSLER:  Nothing further.



         10            SPECIAL MASTER:  Okay.  Mr. Kaste?  Any



         11  redirect specifically on the set of questions regarding



         12  conversations that might have occurred with people from



         13  Montana?



         14            MR. KASTE:  Just one.



         15                FURTHER RECROSS-EXAMINATION



         16  BY MR. KASTE:



         17       Q.   Mr. Whitaker, you've been around a long time



         18  as a hydrographer commissioner and superintendent.  Do



         19  you know a call when you hear one?



         20       A.   I believe I do, yes.



         21       Q.   Thank you.



         22            SPECIAL MASTER:  Okay.  Thank you.  So you're



         23  excused at this point.  So thank you very much.  And



         24  hopefully we've saved you a second trip back.



         25            THE WITNESS:  Thank you very much for that.
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          1            SPECIAL MASTER:  You're welcome.



          2            So, Mr. Draper, are there additional



          3  witnesses before you get back to Mr. Aycock?



          4            MR. DRAPER:  No, we're ready to go back to



          5  Mr. Aycock.



          6            SPECIAL MASTER:  Great.  So what I'd like to



          7  do is get maybe another 20, 30 minutes of testimony in



          8  today, if the court reporter can go that long.  So why



          9  don't we have Mr. Aycock come back to the stand.



         10            MR. DRAPER:  Mr. Aycock, if you would return



         11  to the stand.



         12            SPECIAL MASTER:  So even though it's been a



         13  while, you're still under oath.  Are you aware of that?



         14            THE WITNESS:  I am aware of that.



         15            SPECIAL MASTER:  Thank you.



         16            Mr. Draper?



         17            MR. DRAPER:  Thank you, Your Honor.



         18                   GORDON AYCOCK (CONT.),



         19  having been first duly sworn, testified as follows:



         20                DIRECT EXAMINATION CONTINUED



         21  BY MR. DRAPER:



         22       Q.   Good afternoon, Mr. Aycock.



         23       A.   Good afternoon.



         24       Q.   On this snowy afternoon.



         25            MR. DRAPER:  Your Honor, I'd like to begin by
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          1  referring to the exhibit that we discussed when



          2  Mr. Aycock was last on the stand.  Is has been



          3  designated Exhibit M557.  And at your suggestion, we



          4  have divided that into subparts.



          5            In addition, we have provided the complete



          6  reports on the earlier reports that were excerpted in



          7  Exhibit M557.  We provided those to Wyoming.  They have



          8  been looking them over today and have requested that we



          9  copy those other reports, those earlier reports and



         10  make them part of the exhibit.  So we will do that.



         11  And we're working on getting those copied right now.



         12            SPECIAL MASTER:  Okay.  That is great.  I



         13  assume, Mr. Kaste, though, you don't have any problem



         14  with questions being asked on the direct examination of



         15  Mr. Aycock, so long as it's clearly defined what pages



         16  are being referred to?



         17            MR. KASTE:  That's correct.



         18            SPECIAL MASTER:  Okay.  Great.



         19            Mr. Draper.



         20            MR. DRAPER:  Good.  And my remaining



         21  questions on this exhibit are going to be directed



         22  to -- the specific ones are going to be directed to the



         23  one that is essentially complete.  It will be



         24  designated 557E.  And we are not supplementing that



         25  because all of the important material is considered to
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          1  be there already.  And I will refer to those specific



          2  pages by their Bates numbers so there's no confusion.



          3  BY MR. DRAPER:



          4       Q.   Mr. Aycock, as we finish up our discussion on



          5  the reservoir size issues, would you explain the



          6  difference between the total storage capacity and



          7  active or usable capacity?



          8       A.   The total storage capacity is everything from



          9  the streambed up to the case -- the Tongue River



         10  Reservoir up to the crest of the spillway.  So it's the



         11  total water that could be stored in that reservoir



         12  before it begins to spill over the uncontrolled



         13  spillway.  The dead pool in the reservoir is the water



         14  below the outlets, at the lowest outlet of the sill



         15  elevation of that outlet.



         16       Q.   That's s-i-l-l?  Sill elevation?



         17       A.   I'm not sure if it's s-e-a-l or s-i --



         18       Q.   It's like the sill of a window; right?



         19       A.   Right.  Sometimes if it's a tube, we refer to



         20  the invert elevation of that pipe or tube that goes



         21  through the dam to be the bottom elevation of the



         22  inlet.  But it's the point where you can no longer



         23  release water from the reservoir.  You could



         24  potentially put a pump in in an emergency and pump



         25  water up into the outlets.  But it's the unusable space
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          1  in the reservoir.



          2       Q.   So the dead storage is the unusable storage



          3  in a reservoir?



          4       A.   It's the unusable space in the reservoir;



          5  right.



          6       Q.   And, in turn, what is the usable or active



          7  storage space?



          8       A.   The active storage would be the remaining



          9  storage from the outlet works up to the spillway crest.



         10  There are other allocations.  Sometimes in a reservoir



         11  you might have some inactive space.  But in the case of



         12  Tongue River, it's just active or usable space.  And



         13  then the dead pool.



         14       Q.   And was there some confusion about that in



         15  the early records regarding Tongue River Reservoir?



         16       A.   Well, back -- I don't know how far it goes



         17  back.  But in the early years, it was quite common for



         18  records to be kept of the usable or active space and



         19  not include the dead.  So you see a lot of numbers that



         20  will kind of switch back and forth.  They'll



         21  misdescribe what that number is.



         22            When I first started work in the reservoir



         23  regulation in 1976, my first assignment was to set up a



         24  database with all of our records for our reservoirs in



         25  the region.  And since a lot of those records, since we
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          1  kind of had apples and oranges, we had some that were



          2  active and some that were total.  I worked with a



          3  technician to go through all of our records and convert



          4  them to total.



          5            But you can also see that a lot in the



          6  Yellowstone River Compact Commission reports.  You'll



          7  see a mixture of the two numbers in the same table.



          8  They may identify it as active, or they may identify it



          9  as total, but you can -- being familiar with some of



         10  those reservoirs, I can see they had mixed numbers in



         11  the tables.  So it's just something you have to be



         12  careful with when you're looking at those values.



         13       Q.   And sometimes it's not specified at all as to



         14  whether it's active or --



         15       A.   Sometimes it's not specified, it just says



         16  reservoir storage.



         17       Q.   Now, you included in the Exhibit 557 these



         18  earlier reports.  Why was it important for you to do



         19  that?



         20       A.   What was that again?  I'm sorry.



         21       Q.   Why was it important for you to include the



         22  earlier reports on the size of Tongue River Reservoir



         23  in this Exhibit --



         24       A.   The 1941, '42, '43?



         25       Q.   Yes.
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          1       A.   I thought they gave a fair history of what



          2  had gone on there with the capacity, that the early



          3  reports indicated there was some problems with the



          4  survey.  An error has been made in calculating the



          5  capacity.  And they were unsure what that capacity was.



          6            And then by '43, it appeared that they had



          7  corrected that error.  Because that number of 73,900



          8  carried forward from that point up until the time that



          9  the '48 survey was conducted.



         10       Q.   How much time was spent in the 1948 survey



         11  and actually making the survey in the field at the



         12  reservoir?



         13       A.   They started in late August and went through



         14  early December.  So it was over three months' time that



         15  they were working on that in the field.



         16       Q.   Was that a considerable amount, or how did



         17  that compare with typical times to devote to a



         18  sedimentation study?



         19       A.   Compared to others that I looked at, it was a



         20  considerable time.  I think they were trying to do more



         21  than they would do in a normal survey.  They were using



         22  this as somewhat of a research project so they could



         23  identify how much sediment entered a reservoir over



         24  time and use that for planning purposes in the future,



         25  as well as determine what the capacity of the reservoir
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          1  was in 1948 and also in 1939.



          2       Q.   Let me turn your attention to page 3 of that



          3  1949 report, which is designated as M557E, and



          4  particularly to the report page No. 3, which has a



          5  Bates number of MT016951.



          6       A.   Okay.



          7       Q.   Does this page of the 1949 report show the



          8  conclusions of the sedimentations study that was



          9  achieved by this survey?



         10       A.   Yes.  There under description of the lake, it



         11  basically summarizes a conclusion.



         12       Q.   And for our purposes here, what were the



         13  important conclusions?



         14       A.   The second paragraph in that -- second



         15  sentence in that paragraph, it states, "Its present



         16  capacity is 69,439 acre-feet.  And its original



         17  capacity was 72,510 acre-feet.  The loss of capacity



         18  due to sedimentation is 3071 acre-feet."



         19       Q.   Is the documentation of that conclusion shown



         20  in Figure 14 beginning in the exhibit at -- this is --



         21  I think it's about three pages before the end of the



         22  exhibit?  It has Bates No. MT016981?



         23       A.   Yes.  Figure 14 includes both reservoir



         24  capacity curves for the original capacity as of 1939



         25  and the capacity of as of 1948.  And then it includes a





                          Bray Reporting (406) 670-9533

�                                                                  1810



                                    GORDON AYCOCK - October 28, 2013

                            Direct Examination (Cont.) by Mr. Draper





          1  table that shows those capacities from the streambed up



          2  to the spillway crest, both for the '39 survey and the



          3  '48 survey.  And it indicates there in the note that in



          4  addition to the work that they did, they also looked at



          5  the data furnished from the original survey or



          6  furnished by the Montana State Water Conservation



          7  Board.  So they had that information available as well.



          8       Q.   Looking at the table on that page, where does



          9  it show the conclusions that were summarized in the --



         10  on page 3 of the report that we looked at just a minute



         11  ago?



         12       A.   Where they -- the top of that table where it



         13  says "spillway crest elevation 3424.4," they show for



         14  the original survey, they show that capacity of 72,510.



         15  And then over in the 1948 survey, they show the



         16  capacity of 69,039.  And also, they show the dead pool



         17  down where they say tunnel inlet sill, show the dead



         18  pool in the original capacity as 1950, and the dead



         19  pool for the '48 survey as 1400 acre-feet.



         20       Q.   Now, part of this figure is a chart, which in



         21  the exhibit has been split into three.  The other parts



         22  are shown on the next two pages.  But we have prepared,



         23  and I provided to the Special Master and Wyoming the



         24  other day, a copy of the entire graph.



         25            Could you -- and I would like to point out
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          1  and have you confirm that the table we were just



          2  looking at is part of this entire graph.  It's at the



          3  right-hand side of the graph; is that right?



          4       A.   Right.



          5       Q.   Can you describe what is shown by the curves



          6  here and how it relates to the table we just looked at?



          7       A.   Well, the figures that are on the table are



          8  represented graphically on this graph for both the



          9  capacities and the area.  What the graph does is allow



         10  you to look at more precise elevations and get a



         11  capacity for that elevation.  So you could -- you would



         12  have to work your scale up -- you know, the scale there



         13  is every ten feet.  But you could interpolate between



         14  those elevations and go over to the curve and determine



         15  what the capacity was at that specific elevation.



         16       Q.   And are the various curves for the original



         17  and current capacities shown there?



         18       A.   Yes.  Both of them are shown on that graph.



         19       Q.   Those are the solid lines that are designated



         20  either capacity 1948 or capacity original 1939 in



         21  parens?



         22       A.   Yes.  And the '48 has the X marks, and the



         23  '39 has that triangle mark on the graph.  And then you



         24  also have the -- for each of those elevations, there's



         25  an area of the lake, and that's the dashed lines below
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          1  those solid line curves.



          2       Q.   And at the far right on those curves, do you



          3  see the maximum figures that you quoted to us out of



          4  the table?



          5       A.   If I get to the right part.  Yes, that goes



          6  up -- see on the left of the table, it is identified



          7  the crest elevation is 3424.4.  So you follow that



          8  over.  And then they have written in the numbers, the



          9  storage numbers for those -- for that elevation, for



         10  the two curves.  72,510 and the 69,439 acre-feet.



         11       Q.   Based on your review of this study and your



         12  experience, do you believe that the results of this



         13  survey provide an accurate set of reservoir capacity



         14  figures for Tongue River Reservoir?



         15       A.   I think for the time it's as accurate as any



         16  I've looked at, broken into five-foot contours, which



         17  was typical for that time.  We now do it a lot more



         18  precise.  But that was -- with the tools they had, I



         19  think they did a very good job with it.



         20       Q.   And was the purpose of this study to



         21  determine how the reservoir capacity had changed over



         22  time?



         23       A.   Yes, that was the primary purpose, was



         24  determine how much sediment had accumulated in the



         25  reservoir which would change the capacity.
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          1       Q.   And as a result, they determined both the



          2  original capacity and the then current capacity



          3  accurately, in your view?



          4       A.   In my opinion, yes.



          5       Q.   Have you seen this study referenced in the



          6  official annual reports of the Yellowstone River



          7  Compact Commission?



          8       A.   Yes.  That was one of the things that raised



          9  my interest in it.  In the 1954 report where they



         10  listed the storage capacities, they footnoted Tongue



         11  River.  And at the bottom, they said that it was based



         12  on a 1948 survey.  So I knew the reservoir had been



         13  resurveyed since it had first been constructed.  And I



         14  wanted to see if I could find information about that



         15  survey.



         16       Q.   Let me ask everyone to look at Exhibit J4, if



         17  you please.  That's Joint Exhibit No. 4.  The 1954



         18  annual report.  If you have a copy, do you see that is



         19  dated December 15, 1954?



         20       A.   Right.



         21       Q.   And this is going to be easy.  I'd ask you to



         22  look at the very last page of this report.  It's



         23  designated Appendix D on the upper right-hand corner.



         24  And it has a Bates number of WY014709.



         25            MR. DRAPER:  Your Honor, do you have a copy
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          1  of that?



          2            SPECIAL MASTER:  Go ahead.



          3            MR. DRAPER:  Okay.



          4  BY MR. DRAPER:



          5       Q.   I think it's shown on the screen; is that



          6  right?



          7       A.   It is.



          8       Q.   What do you see on this page, Mr. Aycock,



          9  that verifies what you were just referring to?



         10       A.   On the right of the table is the Tongue River



         11  Reservoir monthly storage values.  And there's a



         12  footnote A on the heading.  And you go down, footnote A



         13  says, "Contents based upon sedimentation survey of



         14  October 1948."



         15            I guess I might add that it was common, at



         16  least on our reservoirs, that when we did a survey,



         17  we'd like to, if possible, start the new year with that



         18  new survey table.  So our records would switch from the



         19  old survey to the new survey on October 1st, the water



         20  year, start of water year.  And I think that's why they



         21  identified October 1948.  That was the date they



         22  applied it.



         23       Q.   And looking at the beginning of this exhibit,



         24  page 2, this is Bates No. WY014693.  This is the



         25  signature page for the transmittal of this report.  And
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          1  is it signed by the state engineers for Wyoming and



          2  Montana, Mr. Bishop and Mr. Buck?



          3       A.   Yes.  And they were also the commissioners at



          4  that time for the compact committee.



          5       Q.   Were they also the leaders of the delegation



          6  of their two states in the negotiations that resulted



          7  in the compact?



          8       A.   Well, it's been a long time since I looked at



          9  that, but that's what I recall from the records we had



         10  in our offices.  Those were the two that were involved



         11  in the negotiations.



         12       Q.   And have you had occasion to review



         13  subsequent annual reports of the Yellowstone River



         14  Compact Commission to determine whether this reference



         15  to the 1948 Bureau of Reclamation sedimentation survey



         16  continued?



         17       A.   I've looked at most of those reports, you



         18  know, not every one.  But I kind of followed it up



         19  through, I believe, 1994, that footnote continued up



         20  until that time.  And then they -- it was probably



         21  about the time they started on the modifications.  And



         22  so the footnote was dropped after that.



         23       Q.   So for many years, the 1948 survey by the



         24  Bureau of Reclamation that we've just been looking at



         25  was referred to in the official annual reports?
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          1       A.   Well, at least it referred to the 1948



          2  survey, which would seem to be the Reclamation survey.



          3       Q.   Is there any other survey, to your knowledge,



          4  it could have been?



          5       A.   No.  No, other than the original one back in



          6  1939.



          7       Q.   And this was identified as 1948; correct?



          8       A.   Right.



          9       Q.   From your experience, with respect to



         10  reservoirs and their water right, what is the



         11  importance of the original capacity of a reservoir?



         12       A.   Well, my experience with water rights, you



         13  know, when you file a water right, it's based on that



         14  original construction.  So you have a -- you know, your



         15  water right, at least whether the reservoir is full,



         16  that's the point where it's -- it reaches its full



         17  level.  Now, the water right might be a different



         18  number if it's -- you allow a second fill.  But that is



         19  the capacity that is usually accepted as available for



         20  storage.



         21       Q.   And is that true of states, including Montana



         22  and Wyoming?  In your experience.



         23       A.   Yes.



         24            MR. DRAPER:  Your Honor, I'm ready to go on



         25  to the next subject, and I'm perfectly happy to do
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          1  that.  Just want to have you direct me as to whether



          2  you want me to do that now.



          3            SPECIAL MASTER:  How long do you think the



          4  next subject is likely to be?



          5            MR. DRAPER:  It's going to be a major



          6  subject, so it's not something we can finish.  But I'd



          7  certainly be glad to start it if that's your pleasure.



          8            SPECIAL MASTER:  No.  Why don't we go ahead



          9  and break for today.  And then we'll come back at



         10  9:00 a.m. tomorrow morning.  So how much longer do you



         11  think your -- how long do you think your direct



         12  examination will be from this point?



         13            MR. DRAPER:  I'm estimating an hour and a



         14  half, Your Honor.



         15            SPECIAL MASTER:  Okay.  And then the other



         16  two witnesses?  You have two other witnesses tomorrow



         17  that are listed right now.  And I can't remember, I



         18  haven't taken a look to see how long you estimated for



         19  these two witnesses.  But your best guess is that



         20  tomorrow you'll finish Mr. Aycock, and I keep trying to



         21  avoid pronouncing Carmine's last name.



         22            MR. DRAPER:  LoGuidice.



         23            SPECIAL MASTER:  And Mr. Knapp?



         24            MR. DRAPER:  That's our present expectation,



         25  yes, Your Honor.
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          1            SPECIAL MASTER:  Okay.  Mr. Kaste?



          2            MR. KASTE:  I'm hopeful we can get through



          3  Mr. LoGuidice and maybe Mr. Knapp.



          4            SPECIAL MASTER:  It would be great to get



          5  through everybody on that list tomorrow.  I think we're



          6  all agreed on that?  The only question I have is, is



          7  there any chance we'd be through Mr. Knapp tomorrow?



          8  And no one seems too confident of that.



          9            MR. KASTE:  I think it would be unlikely that



         10  we would get to our next witness after Mr. Knapp by the



         11  end of the day.



         12            SPECIAL MASTER:  Okay.  Great.  Then what we



         13  will do tomorrow, then, is certainly finish Mr. Aycock



         14  and definitely get into Mr. Knapp.  And with any luck,



         15  we will finish it.



         16            You've sort of moved in this direction,



         17  Mr. Kaste, as if you were either anxious to get out or



         18  you have another matter you want to discuss.



         19            MR. KASTE:  Both, at the same time, as usual.



         20  I was going to hand John, I have prepared the exhibits



         21  I intend to introduce through Mr. LoGuidice and



         22  Mr. Knapp.  I haven't been paying too close attention



         23  about the process of advising you in advance of which



         24  exhibits we're anticipating.  I was either going to



         25  give it to Mr. Draper to make sure he's all right with
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          1  me giving it to you or the courtroom deputy.



          2            SPECIAL MASTER:  I would suggest, in addition



          3  to giving it to Mr. Draper, if you can give it to the



          4  courtroom deputy.  Then what she will do is pull those



          5  exhibits for me tomorrow.  And that way I'll have all



          6  those exhibits up here in front of me.



          7            The only other thing that I was thinking



          8  earlier today is particularly when we have a witness



          9  that has a lot of different exhibits, not surprisingly



         10  it seems to take a lot of time to have that witness



         11  sort of look for the particular exhibit.  And so I'm



         12  actually wondering whether it makes sense for the



         13  witness -- to actually hand the witness each of the



         14  exhibits in turn.  I obviously want a full list so I



         15  have them all up here and I can be shuffling through



         16  sometimes when the witness is answering the question.



         17  But it might actually be easier to give the witness the



         18  exhibits one by one.



         19            MR. KASTE:  That's my intention.



         20            MR. DRAPER:  I think you might be right, Your



         21  Honor.



         22            SPECIAL MASTER:  And, again, it will depend



         23  on the witness.  It might be an expert that wants



         24  everything up there at the same time.  But I think for



         25  most of the witnesses, it will probably be easier to
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          1  give them to them one by one.  And I appreciate the



          2  fact that we're really trying hard to keep track of all



          3  these exhibits.  I know there are a lot and a lot of



          4  times it's difficult for the witnesses.



          5            MR. DRAPER:  It may depend if there's just a



          6  few exhibits, it's not a big deal.  If there's a whole



          7  stack, then we need to approach it differently.



          8            SPECIAL MASTER:  Understood.  It will depend



          9  on the particular witness.  But it was just another



         10  suggestion to move this along.



         11            So thank you very much.  And I will see you



         12  all tomorrow morning at 9:00 a.m.



         13                      (Trial Proceedings recessed at



         14                      4:38 p.m., October 28, 2013.)
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