Telephonic Status Hearing STATE OF MONTANA vs. STATE OF WYOMING, et a.

NO. 137, ORI G NAL

IN THE SUPREME COURT OF THE UNI TED STATES

STATE OF MONTANA,
Plaintiff, No. 220137 ORG
VS.
STATE OF WOM NG and STATE OF
NORTH DAKOTA,

Def endant s.

N’ N’ N N N N N

TRANSCRI PT OF TELEPHONI C PROCEEDI NGS
STATUS CONFERENCE
OCTOBER 25, 2012

Reported by: Cynthia J. Vega, RVMR CSR 6640, CCRR 95

KRAMM COURT REPORTING Page: 1



Telephonic Status Hearing

STATE OF MONTANA vs. STATE OF WYOMING, et al.

© 00 N o 0o b~ w N BRP

N NN NN R R R R R R R R R
A W N P O © 0O N O O M W N L O

25

TELEPHONI C APPEARANCES

SPECI AL MASTER BARTON H. THOWPSON, JR
STANFORD UNI VERSI TY

JERRY YANG AND AKI KO YAMAZAKI

ENVI RONMENT & ENERGY BUI LDI NG

473 Via Otega, Mail Code 4205
Stanford, California 94305

T (650) 721-1488

buzzt @t anf ord. edu

For the State of Montana:

MONTGOVERY & ANDREWS, P. A

BY: JOHN B. DRAPER
SPECI AL ASSI STANT ATTORNEY GENERAL
DONNA OMEROD, PARALEGAL

325 Paseo de Peralta

Santa Fe, New Mexico 87501

T (505) 982-3873 F (505) 982-4289

j dr aper @mont and. com

KRAMM COURT REPORTING

Page: 2



Telephonic Status Hearing STATE OF MONTANA vs. STATE OF WYOMING, et a.

© 00 N o 0o b~ w N BRP

N NN NN R R R R R R R R R
A W N P O © 0O N O O M W N L O

25

TELEPHONI C APPEARANCES

For the State of Montana:
MONTANA ATTORNEY GENERAL' S OFFI CE
BY: JENNI FER ANDERS

ASSI STANT ATTORNEY GENERAL

215 North Sanders
Hel ena, Montana 59620- 1401
T (406) 444-2026 F (406) 444-3549
j ander s@rt . gov

For the State of Wom ng:
WYOM NG ATTORNEY GENERAL' S OFFI CE
BY: PETER K. M CHAEL
CH EF DEPUTY ATTORNEY GENERAL
DAVID J. WLLMS
CHRI STOPHER BROM
JAMES KASTE
SENI OR ASSI STANT ATTORNEYS GENERAL
MATTHI AS SAYER, ESQUI RE
200 West 24t h Street
123 Capitol Building
Cheyenne, Wom ng 82002
T (307) 777-7841 F (307) 777-6869
pm cha@t at e. wy. us

KRAMM COURT REPORTING Page: 3



Telephonic Status Hearing STATE OF MONTANA vs. STATE OF WYOMING, et a.

© 00 N o 0o b~ w N BRP

N NN NN R R R R R R R R R
A W N P O © 0O N O O M W N L O

25

TELEPHONI C APPEARANCES

For the State of North Dakot a:
NORTH DAKOTA ATTORNEY GENERAL'S OFFI CE
BY: JENNI FER VERLEGER
ASSI STANT ATTORNEY GENERAL
500 North Ninth Street
Bi smarck, North Dakota 58501-4509
T (701) 328-3640 F (701) 328-4300
j ver | eger @d. gov

For Ami cus The United States:
UNI TED STATES DEPARTMENT OF JUSTI CE
ENVI RONMENT & NATURAL RESOURCES
DI VI SI ON OF NATURAL RESOURCES SECTI ON
By: JAMES J. DUBO S
1961 Stout Street, 8th Floor
Denver, Col orado 80294
T (303) 844-1375

j ames. duboi s@isdoj . gov

KRAMM COURT REPORTING Page: 4



Telephonic Status Hearing STATE OF MONTANA vs. STATE OF WYOMING, et a.

© 00 N o 0o b~ w N BRP

N NN NN R R R R R R R R R
A W N P O © 0O N O O M W N L O

25

TELEPHONI C APPEARANCES

For Am cus Anadar ko Petrol eum Conpany:
Bl NGHAM M CUTCHEN, LLP
BY: M CHAEL B. W GVORE
2020 K Street N W
Washi ngton, D.C. 20006
T (202) 373-6000 F (202) 373-6001

m chael . w gnor e@i hgham com

* * * * *

TELEPHONI C STATUS CONFERENCE t aken on Thur sday,
Cct ober 25, 2012, before ne, Cynthia J. Vega, CSR
No. 6640, beginning at the hour of 11:04 a.m, at
401 West A Street, Suite 750, in the Cty of San D ego,

County of San Diego, State of California.

KRAMM COURT REPORTING Page: 5



Telephonic Status Hearing STATE OF MONTANA vs. STATE OF WYOMING, et a.

© 00 N o 0o b~ w N BRP

N NN NN R R R R R R R R R
A W N P O © 0O N O O M W N L O

25

SAN DI EGO, CALI FORNI A, THURSDAY, OCTOBER 25, 2012
11: 04 A M

SPECI AL MASTER THOMPSON: This is the Speci al
Master. |'mgoing to ask for the various parties to
I dentify thenselves for the record, and | will begin
with M. Draper representing Mntana.

MR. DRAPER: Thank you, your Honor. This is
John Draper, counsel of record for Montana. Also on the
phone are Jennifer Anders and ny assistant Donna QOrerod.

SPECI AL MASTER THOMPSON: Great. Thank you.

Next for Wom ng, M. M chael.

MR. M CHAEL: Yes, your Honor. This is Peter
M chael for Womng. | have four attorneys with ne.
They are Janes Kaste, Chris Brown, Matthias Sayer and
David Wllnms. The last two are Matthias Sayer,
S-a-y-e-r, and David Wllnms, Wi-Il-1-ms.

SPECI AL MASTER THOMPSON: Next, do we have
counsel for North Dakota?

M5. VERLEGER  Yes, your Honor. This is
Jennifer Verleger. [|'mby nyself.

SPECI AL MASTER THOMPSON:  Thank you.

And next will be counsel for the various Am ci.
So first United States.

MR DUBAOS: This is Janmes Dubois. Good
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nor ni ng, your Honor.

SPECI AL MASTER THOMPSON:  Good nor ni ng.

And then | did receive notice fromthe Northern
Cheyenne tribe. M. Wiiteing will not be joining us
t hi s norning.

And so then finally, Anadarko Petrol eum
Cor poration, M. Wgnore.

MR. WGVORE: Yes, your Honor. This is M chael
W gnore, Bi ngham MCutchen for AnadarKko.

SPECI AL MASTER THOMPSON:  Thank you.

So again, this is a status conference and there
are four things that are on ny agenda.

First of all, I want to discuss the
Sept enber 28 nenorandum opi ni on on Wom ng's renewed
notion for partial sunmary judgnent.

Second of all, I wanted to get an update from
the parties on discovery and see how that is going. |
have been follow ng and reading the updates that you
provided ne and so |I'mfamliar with that. That all
made it sound |li ke everything was going very well. |
just wanted to nake sure that that was indeed all sides
per ception.

Third of all, | just wanted to begin the
process of setting a date for the trial next year.

And then, fourth of all, deal with any other
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matters that any of the parties for Amci want to
di scuss.

So let's start with the Septenber 28, 2012
menorandum opinion. | wll apologize at the very outset
for the fact that there are typos in the nenorandum
opi nion. Hopefully you got notice of that when it was
sent out to you. | was out of towmn. | wanted to get
that out to you, though, as quickly as possible. And
havi ng gone through it, although | see there are a
nunber of typos, | hope that none of those caused any
anbiguity in the substance of the ruling.

After the hearing today, | will go back and
correct those and issue a final version of that. And I
want to have a chance to talk to you about the
menor andum opi ni on before then.

So at this stage, what |I'mnobst interested in
I S whet her either Montana or Wom ng or any ot her
parties have any questions about the nmenorandum opi ni on
or what ny ruling was.

Just to start out the discussion, | did, as you
know, rule for Wom ng on a nunber of the years,

I ncl udi ng sone of the years that were contested. And
for those years, | have concluded that there was not
sufficient evidence in the record to show a material --

regarding material fact and, therefore, for those
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particular years, | have ruled in favor of Womng. |
do not plan to change ny m nd on any of those.

In the other years, as | said, | think that
Mont ana di d provi de enough evidence to defeat Wom ng's
notion for partial sunmmary judgnent, but as | also
expressed in the opinion, | feel that we -- that the
evidence there is frequently relatively vague, and | do
not want to get to trial w thout being nore specific as
to what type of notice was provided, and by whom as
close as we can tell, when, for all the years, with the
exception of 2004 and 2006, where | think the record is
fairly clear. And so that's why | have asked Montana to
provi de the suppl enental evidence by Decenber 1st.

As | nmentioned in the opinion, | realized that
for a lot of these years probably nenories are fairly
vague and hazy, but hopefully by going back and | ooki ng
at sone of the other paper evidence fromthose
particul ar years, people's nenories wll get better.
And it is Montana's burden ultimately to show that it
provi ded notice of those years.

So that's a very quick summary what the basis
of the opinion was.

So at this point, |I'd be happy to answer any
guestions or take any comments on it.

MR. M CHAEL: Your Honor, | will break the ice.

KRAMM COURT REPORTING Page: 9
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1 This is Peter M chael.

2 | don't have any comments or questions on the
3 opinion at this point. As you nentioned typos, but

4 presunmably they will be handl ed.

5 SPECI AL MASTER THOWPSON: kay. Thanks.

6 MR. DRAPER  Your Honor, this is John Draper.
7 Wth regard to the Decenber 1st deadline, |

8 | wonder if we mght be given sone nore tine on that, say,
9 a nonth, given the fact that we're dealing with a | ot of
10 ot her scheduling issues and depositions.

11 SPECI AL MASTER THOWPSON: So | realize that

12 | you're concerned whether or not you would be able to

13 meet the various deadlines that we set out in the

14 revi sed case managenent order, Nunber 10, on April 17,
15 2012, but in those, Montana is supposed to disclose its
16 expert reports and other exhibits no |ater than Friday,
17 January 4. And presumably, before even then, you wll
18 | want to know whether there is any problemw th the

19 I nformation that you will provide with respect to the
20 notices, but I"'mwlling to give you a little bit of

21 | eeway on this; but that strikes ne as the mjor issue
22 at this point.

23 MR. DRAPER. Wl l, your Honor, that, | think,
24 | fits -- and this is John Draper again, for the court

25 reporter.
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That is related to the other issues that cone
up under the next itemw th respect to depositions, so
It may be better to consider that after we've tal ked
about the status of discovery.

MR. M CHAEL: Your Honor, this is Peter
M chael .

May | comment on the request for nore tine?

SPECI AL MASTER THOMPSON:  You certainly nmay.

MR. M CHAEL: We have heard that before. It
Is, as you noted, and | think it is inperative, that
we' ve been at this for, | guess, alnbst going on two
years, this concept of elimnating the years that were
not -- where no notice was given. And it does i npact
di scovery, although you'll hear fromus in a nonent,
that we're ready, willing and able to keep di scovery
novi ng wi thout any difficulty. But we do -- all the
expert opinions and even discovery are inpacted to sone
degree with years, because you do have to work on years
if they're going to be in the case.

And so, seens to ne, that Decenber 1st, given
that we've been at this for a couple of years and
Mont ana has had a nunber of opportunities to cone
forward, you know, last fall of 2011, then in June of
2012, had an opportunity to gather their evidence of

notice. So, seens to ne, Decenber 1st was very
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generous, overly generous, actually, we think, but it is
what it is, and nore tine at this point seens -- we
don't think it is a good idea.

SPECI AL MASTER THOWPSON: So before getting
into an argunent on this, because | do think the issues
are all interlinked and | hear a request for changes to
sone of the other dates comng in a mnute, why don't we
nove on to the discussion of discovery and al so dates
that are comng up for disclosure of expert reports and
ot her exhibits.

So, M. Draper, since | have a feeling you're
going to be the one that has the nost to say on this, do
you want to start?

MR. DRAPER  Yes, your Honor. This is John
Dr aper.

You're very perceptive there. W have
recently, a week or ten days ago, got free fromthe
post-trial briefing in the other case, and we have
turned our attention to the setting of depositions.

W' ve been in discussion with Wom ng about trying to
find dates. W' ve identified at this point, based on
the informati on we have available currently, sonething
i n the nei ghborhood of 25 depositions that we need to
take, and they have a simlar nunber that they want to

t ake of us.
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1 And t hey've been -- as M. M chael suggested,
2 they' ve been willing to, as far as their schedul es woul d
3 al l ow, accommopdate us in getting those depositions done,
4 but they have not been able to conpl etely accomopdate us
5 in that regard. And we have a big nunber of depositions
6 to get through and, as a result of the help that those
7 depositions wll provide us as we -- as our experts
8 finalize their reports, providing information that they
9 need to be aware of, and as we resolve sone |ingering
10 production i ssues with Wom ng, we need -- we need sone
11 additional tine before we submt our expert reports; and
12 | would so request.
13 As your Honor may recall, back when we first
14 | earned that we were going to be forced into a trial in
15 the other case in August, we did ask for nore tine than
16 ultimately your Honor allowed us, but | believe it
17 | was -- the order did recognize that, dependi ng upon the
18 circunstances and the ability to show good cause, that
19 | we could approach your Honor again about that. And we
20 are finding in this initial period where we're trying to
21 set these and get themdone in a tine that that
22 I nformati on can be avail abl e and hel pful to our experts,
23 that really this time, across Thanksgiving and Chri st mas
24 here, is leading to the deadline of January 4th, is
25 I nsufficient.
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We had -- back in, | think it was March or
April when we were discussing this before, we were not
sure exactly how things would work out with the other
trial and post-trial requirenents.

It's turned out that there was sonething on the
order of 400 pages of briefing provided post-trial,
which we just finished a week or ten days ago. And so
we have been conpletely preoccupied by that, and we're
turning our -- we've turned our attention to the
addi tional discovery that's needed in this case just as
quickly as we could and trying to work that out with
Womng. As | say, they tried to be accomnmodati ng, but
they -- they're limted on how nmuch they can do, and
given the tine franme that we're under, given the
January 4th deadline, and that includes nmaking their own
peopl e available. They're, | think in good faith,
trying to do that. Still, it presents difficulties.

They said that, unlike us, providing the
non- St at e enpl oyee witnesses, that we're going to need
to track down the wi tnesses that we've identified that
they have |listed as having know edge of the matters
relevant to this case, that we're going to need to find
t hose people and arrange for those people to appear for
deposition. And it's just nore than physically can be

done in the tinme frane that we have.
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And so | would respectfully request that we be
all owed an additional two nonths in order to finalize
our expert reports and that the pretrial schedul e would
be adjusted by two nonths.

So that's -- as you suspected, that's the
t hought that I wanted to get across to you and | w ||
rest on that for the nonent.

SPECI AL MASTER THOWSON: M. M chael.

MR. M CHAEL: Your Honor, this is Peter
M chael .

l"'mgoing to turn the mc over to Janes Kaste.
The reason is: He has been our |ead over the |ast
two or three nonths in comruni cations with Mntana on
our depositions, what we wanted, what Mntana has asked
for, and I think you'll benefit fromhis discussion, the
chronol ogy, and where we stand on this, since specifics
are in order here, your Honor.

SPECI AL MASTER THOWSON: (Ckay. Thank you.

M. Kaste.

MR. KASTE: Your Honor, |'m Janes Kaste. W
net at the hearing for the first tinme in July.

For the court reporter's benefit, ny nane is
spel l ed K-a-s-t-e.

Li ke M. M chael has said, |'ve been working

with the folks representing the State of Montana since |
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entered ny appearance in this case, attenpting to
schedul e depositions in this case. It would be hel pful
for I think you to know that there hasn't been a
deposition taken in this case by the State of Montana
since the expiration of the stay, not because of the

| ack of trying on the State of Womng's part. In fact,
t hrough the nonths of August and Septenber, we had

I nqui red several tinmes about when we could set up the
depositions that Mntana had requested. They gave us a
few nanmes while the stay was in place.

Not hearing anything fromthem finally in
OCctober, | sent out sone dates and set up -- nmde
arrangenents for the depositions of the people on that
list and asked if that would work. | got back a thank
you, and then a request to take depositions of different
folks at different times. And we tried to work through
that. And when | said yes to that request, for the nost
part, | got a new list a couple of days ago that added
anot her 17 people that had never been requested before,
and so | said yes to that |list as well.

In fact, |'ve nade nyself avail able basically
every day in Decenber and every day in Novenber, that is
not a weekend or a holiday, to conduct the depositions
requested by the State of Montana.

So | whol eheartedly object to the idea that
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there is too nuch to do in this little bit amunt of
time. | think it is worthwhile to know that while we
have about 20-sone fol ks on our |ist of individuals we
woul d i ke to depose, | told the State of Mntana
yesterday that we will forego taking any of those
depositions before the end of the year so that we can
accommodate all the depositions they'd like to

conplete -- we'll do themall. W'Il do themall before
t he begi nning of the year because this litigation needs
to stay on track.

The State of Wom ng objects to any extension
of the expert designation deadline. This has not been a
secret. This deadline has been in place for quite sone
time, and Montana's failure to get depositions done up
to this point is their own concern, but we'll do
everything we can to finish what they want to get done
so that we can neet these deadlines.

Finally, with regard to this sort of bizarre
statenment that we've turned them | oose in the wlderness
to find certain wtnesses that aren't State enpl oyees,
those witnesses' identities and phone nunbers and things
| i ke that were disclosed on our witness list. And if
you want ne to provide themagain, |I'll be happy to do
t hat .

What |'ve done to facilitate scheduling these
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depositions is authorized the State of Montana to
contact these witnesses directly, work with them w t hout
an internediary, to set up dates that work for them and
"1l be there.

So | don't know what nore the State of Wom ng
coul d possibly do to assist Montana in maintaining this
deadline. And there is, thus far, no evidence, in ny
opi ni on, of good cause that would require an extension
of the current schedul e.

SPECI AL MASTER THOWPSON: Let ne just ask a
foll owup question. So | notice, at all of the various
heari ngs and status conferences, that Wom ng has had a
nunber of attorneys who are involved in this case. Have
the two sides discussed at all having sinultaneous
depositions? |s that sonmething that is possible?

MR. KASTE: This is Janmes Kaste fromthe State
of Wom ng.

| believe that is sonething that has been
di scussed in the past that hasn't been suggested for the
conpl etion of the depositions that -- this list of 17 or
18 new witnesses | got on Cctober 23rd, it hasn't been
di scussed for those purposes, but we'd be happy to do
it. We've got five attorneys in this roomwho are
ready, willing and able to defend depositions.

SPECI AL MASTER THOMPSON:  So that was exactly
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what | wanted to know. So the bottomline is, you are
willing to put additional attorneys, other than yourself
and M. Mchael, on to depositions, if necessary, and
one thing that you are willing to discuss is the
possi bility of doing simnmultaneous depositions?

MR KASTE: Yes.

MR. M CHAEL: Your Honor, this is Pete M chael.

| may add, we have -- one of the attorneys
here, Matthias Sayer, just becane eligible to apply to

t he court. He should be admtted in no tine, within a

couple of weeks. Al five of us will definitely be
avail able. | nentioned that possibility back at the
hearing in July, so that's, | think, where you recal

hearing that from

SPECI AL MASTER THOWSON: So M. Draper?

MR. DRAPER  Yes, your Honor. This is John
Dr aper.

| think the major basis for our request is
for -- is based on the exigencies that we were subjected
to because of the other case. As far as the
availability of attorneys, | think | heard that the
availability of attorneys, they were -- Woning is now
saying that they would not insist on certain attorneys
being at certain depositions. That has -- in our trying

to think through when we can do this has been a
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limtation that has been a problem but | hear that
that's being renoved.

As far as sinultaneous depositions, | think
that that is -- that is a possibility. W have sone
capability of doing that. | think it's not unlimted,
but yes, we can do sone of that.

MR. KASTE: This is Janes Kaste on behal f of
the State of Wom ng.

I'"d really like to clear up the idea that the
State of Wom ng has ever insisted on the presence of a
particular attorney at a deposition. That's never been
stated and it's never been a limtation on the conduct
of discovery in this case.

MR. DRAPER. Well, your Honor -- this is John
Draper -- if you want ne to cite the situation, I'll be
glad to, but if they're saying they're not going to do
that, that's good enough for ne.

SPECI AL MASTER THOWPSON:  Thanks.

Let nme -- just putting aside for a nonment the
guestion of dates, | would like to get both sides' view
on how discovery is currently going. Are there any
concerns or issues, other than the anmount of tine that
t hese deadlines currently provide?

MR. DRAPER:  Your Honor, this is John Draper.

W do -- we do need to get back to Womnm ng on
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sone concerns that we have about the sufficiency of the
production that they have nmade at this point, and we're
doing our best to marshal that set of issues and get
wi th them about that to see if we can't resolve that.

MR. KASTE: Your Honor, this is Janes Kaste on
behal f of the State of Wom ng.

| heard that sane statenment in July in ny first
foray into this case and |I've heard it at every status
report since, have not received any comuni cations from
the State of Montana identifying what their particular
concerns are with regard to the State of Womng's
di scovery production. Wen we finally get that, we'll
fix our discovery, if there was sonething lacking init,
but wi thout any information about what the concerns are
over the last four nonths, | can't really address how we
can fix this asserted problem

| can tell you that the State of Wom ng served
sone suppl enental discovery requests on the State of
Mont ana at the conclusion of the stay. | don't expect
that we will receive satisfactory answers to that in
| i ght of the specious objections that we got the other
day. And | fully anticipate filing a notion to conpel
I n the next few weeks when | receive answers to our
second set of interrogatories. And | think the court

ought to be aware that that's com ng.
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SPECI AL MASTER THOWPSON: Thank you.

MR. DRAPER:  Your Honor, this is John Draper.

M. Kaste cites the indications that we have
placed in the status reports to you, and that's quite
right. But as | think your Honor's aware, we've been
involved in a trial, post-trial briefing, during the
very period that he's conpl ai ni ng about and realize that
we need to get that to them But you asked what
outstanding matters there were and that's definitely
out st andi ng.

SPECI AL MASTER THOWSON: Ckay. So at the
nonent, | amnot inclined to change the deadlines for
t he di scl osure of expert reports. Based on what |'ve
heard so far, I'"'mnot wlling to do that.

Instead, | want the parties to work together to
see whet her or not the necessary discovery can be
conducted and the expert reports disclosed as currently
schedul ed.

| amnot foreclosing the possibility,

M. Draper, if you believe that, despite all best
efforts, that it is inpossible to neet those deadli nes,
you are certainly free to file a notion -- and it can be
inarelatively sinple form but a notion that would
request additional tinme, but |I'mvery serious about

t hese deadlines and I'mvery | oathe to extend them any
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further than | already did.

And ny hope is, is that given all of the
attorneys that Womng is willing to put on this matter
and the fact that Montana has both its in-house counsel
and its external counsel, that there would be enough
attorneys on the Montana side also to try to nove the
di scovery forward.

| realize that this is a very conpressed peri od

of time. And so again, |I'mnot forecl osing another
notion, but at least -- I'"'mnot going to extend the
deadl i nes.

Simlarly, I'"'mnore than happy, if you need,

for exanple, an additional week for the declarations
show ng the dates of notices, |'mperfectly happy to
gi ve Montana that period of tinme, but ny viewis any
further time than that, we get too close to the other
deadlines and, in addition to the fact, it gets into a
peri od where probably going to be even nore difficult

for you to actually get those declarations produced and

si gned.

So that's ny -- that's what | would be willing
to do. As | say, about a week nore, but that's it. |If
that will be helpful, I will provide that.

MR. DRAPER:  Your Honor, this is John Draper.

We woul d appreciate the additional week.
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Thank you very nuch.

MR. KASTE: Let ne bring up an issue, your
Honor, if | may.

Janes Kaste. Sorry. | forget to do that.

| can tell you, with regard to the discovery
that | sent out at the conclusion of the stay, it
preceded your ruling on the renewed notion for summary
judgnent, but at | east one of the questions in the
I nterrogatories, it mrrors very nuch the additional
i nformati on that you have asked Montana to provide in
your nost recent ruling. The answers to that discovery,
just by virtue of the deadlines that have been set by
preexi sting case nmanagenent order, are due before
Decenber 1. And I'd kind of like themanswered. 1I'd
hate to see an objection to answering the questions that
|' ve propounded on the basis that, "Well, ny responses
aren't really due until Decenber 7th or 8th." | think
it mght be worthwhile to address that issue up front.

MR. DRAPER:  Your Honor, this is John Draper.

| think M. Kaste's discovery requests are due
before January 1st; in other words, trying to preenpt
t he Decenber 1 deadline. And | have expected that we
woul d provide the answer that we're able to provide at
that time. And if |I'msubject to that, those would

sinply be updated as necessary when we submt the
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response to your Honor's order.

SPECI AL MASTER THOMPSON: So |' m not sure that
responded to M. Kaste's question.

M. Kaste, you wanted -- | don't want to speak
for you.

MR. KASTE: Well, your Honor, if | had ny
druthers, what | would like is for himto answer for --
or not him-- excuse ne -- the State of Montana to
answer the interrogatories that | propounded in
conformty with the deadlines in the case managenent
orders and not put off responding to those discovery
requests with the excuse that, "Hey, | don't have to
provide this information until the week after
Decenber 1st."

This information that 1've requested, frankly,
I's just fundanental, elenental information about the
nature of Montana's clains that we haven't been provi ded
to this point.

As you well know, the dates on which calls were
made is pretty darn inportant and not information
currently in ny possession and fundanental to the
continuation of discovery in this case.

VWhat am | really |ooking at? Wat should ny
experts really be looking at? Wat years? Wat dates?

Those kinds of things. And I'd |like to have that in
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conformty with the case nanagenent orders.

SPECI AL MASTER THOWPSON: So when -- first of
all, when are the interrogatory answers due?

MR. KASTE: Next Friday.

SPECI AL MASTER THOMPSON: \What are the specific
guestions that were asked?

MR. KASTE: This is Janes Kaste.

| believe the interrogatory answers, if |
remenber correctly, are due next Friday, so
Novenber 2nd. They were propounded prior to the
| ssuance of your ruling, so they're not duplicative of
the ruling. They are -- serendipitously, we asked the
sane questions, because the questions that really matter
in this case really aren't that hard. So I'd just |ike
to have straightforward answers to those questions in
conformty with the tinme franmes that apply to
I nterrogatories.

The question that cones to mnd is: Tell ne
when you nmade calls and what portions of the year that
you made calls you claimthe State of Wonming is liable
to the State of Montana. That's -- I'mnot reading it,
but that's the gist of the first or second question in
there. | think I only asked eight, and every one of
them goes to the elenents of Mntana's cl ai ns.

MR. DRAPER:  Your Honor, this is John Draper.
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| don't think anything | said was inconsistent
W th answering those interrogatories on tine, that the
suggestion that we'll say, "Hey, we're not going to do
it until a week after Decenber 1st.”

W are under an obligation, we feel, to answer
guestions, unless the tine frane's extended, at the tine
that those are due pursuant to the case nmanagenent pl an.
And if that information needs to be updated at a | ater
time, that's al so provided for.

SPECI AL MASTER THOWSON: Ckay. So let nme -- |
think this is consistent wwth what both parties are
saying, is that the requirenents and the deadli nes under
t he case managenent plan, Nunber 1, renmain in place and
are not superseded by ny request for declarations in
support of Mntana's notices to Womng that |'ve
requested in ny Septenber 28, 2012 nenorandum opi ni on.
And if, after receiving the interrogatory answers,
Wom ng has any notions that it wants to nake in
connection with those or any efforts to supplenent them
then it is free to do that at that tine.

MR. KASTE: This is Janes Kaste.

Thank you, your Honor. | just wanted to try
and avoid any potential problemthere.

SPECI AL MASTER THOWPSON:  Under st ood.

MR. DRAPER. This is John Draper.
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Thank you, your Honor. | think that's all
consistent with the case nmanagenent pl an.

SPECI AL MASTER THOMPSON:  And consi stent with
what you just told nme. | appreciate your comments,

M. Draper.

kay. So | think that, unless other people
have questions, resolves the questions with respect to
t he suppl enental opinion and the discovery.

And just to be clear on the record, |'mjust
| ooking at the -- on the dates, and so it turns out that
Decenber 1st was a Saturday, so Decenber 8th is a
Sat ur day.

So, M. Draper, | propose the 7th, so you don't
have to be in there on a Saturday. I'mwlling to nake
it the 8th, if you want to be there on Saturday.

MR. DRAPER. The 7th will be fine, your Honor.
Thank you very nuch.

For the record, this is John Draper.

SPECI AL MASTER THOMPSON: Ckay. And so the
next -- is there anything else with respect to di scovery
at this point?

MR. KASTE: Nothing fromthe State of Womn ng.

This is Janes Kaste.

SPECI AL MASTER THOMPSON:  Thank you.

So that brings us to the question of the
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setting of the trial. So under the current deadline as
set out in our case managenent order, Nunber 10, the
date for -- the final date for notion would be May 10,
2013, and that can include dispositive notions. So ny
guess is that we are tal king about having a tri al

sonmewhere probably in the second half of the sunmer.

And so, of course, that can all change. | recognize
that, but I'mjust curious as to -- | recogni ze that
fromthe standpoint of both sides -- or let ne take that
back.

From t he standpoint of Montana, you still m ght

want nore tine, you mght request it, but let's assune
for the nonent that, in fact, these deadlines hold
current, that notions have to be filed by May 10.

Thoughts from both sides as to when tri al
should be set. [I'mnot asking for specific dates. [|I'm
just tal king about general tinme of the year.

MR. DRAPER:  Your Honor, this is John Draper.

The notion deadline of May 10 would lead to
certain responsive briefing, which presunably woul d
occur during June, so the latter part of the sunmmer or
early fall may be an appropriate tine to think about
setting the trial.

SPECI AL MASTER THOMPSON: M. M chael ?

MR. M CHAEL: Yes, your Honor, Peter M chael.
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| guess | agree with that to sone extent. It
woul d be 21 -- three weeks in May for the responses.

The notions would actually be filed on May 10. So |
don't know how nmuch of June actually gets chewed up with
that. But | think it is an inportant point to be nade
that where we go with trial is heavily affected by

di spositive notions. So it is very helpful, especially
if you' re going to call a lot of witnesses, to have an

| dea how big the case is with sone lead tine before you
start the trial.

And | would add just one other point. [|'m not
| ooking right at the case managenent order right now |
should be, but I"'msorry, I'"'mnot. W have | ast days
for notions and you say including dispositive notions,
but it is often, when it cones tine to trial, notions,
such as notions in limne and stuff, a lot of tinmes it
I's beneficial to have those closer to the trial date
than with the dispositive notions. And | think -- you
know, you don't know which witnesses you're going to
bother to file a notion in [imne on or what evidence
you mght do that if you don't even know if you need the
wi tness or the evidence.

So | think splitting those is a normal thing,
and | woul d suggest you m ght think about that, keep

that in mnd as a possible anmendnent if we need to, to
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t he case managenent plan, to push those trial-based
notions back fromthe dispositive notions. It just
saves people a lot of extra effort that nmay be
unnecessary.

MR. DRAPER:  Your Honor, this is John Draper.

| don't disagree with that. Mtions in |limne
may be appropriate and we should | ook at how we provide
for that. And there are probably other constituent
deadlines that we wll want to discuss anong the parties
and propose to you.

One ot her consideration that occurs to ne in
this context is that the case that went to trial on the
Republican River in August, and that we just now
finished the post-trial briefing on, may be subject to
exceptions that would be briefed during the -- during
the spring and that would | ead to an argunent setting
probably in Qctober.

Typically, one needs essentially a nonth to get
ready for one of those Suprene Court argunents. And so
| would ask that we keep that in mnd as we begin to
t hi nk about when trial would be set, and we may know
nore about that as we get into the spring as to whether
there will be exceptions or not and on what schedul e the
argunent m ght be put.

MR. M CHAEL: Your Honor, this is Peter
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M chael .

Just a quick response to that. There is a | ot
of frustration here, as you probably can understand,
wWth -- fromus, fromus attorneys, and the State itself
wi th having a wagon hitched to the Republican River
horses, which we really didn't create that situation. |
think that's sonething that -- | don't want to be harsh,
but | understand counsel has to have nore than one case
going, but we certainly feel at sone point we're going
to have to get back on our own horse and not be hitched
to that horse.

SPECI AL MASTER THOMPSON: | understand the
positions of both sides on this issue. Wat |I would
like to be able to do is to | ook over the next coupl e of
weeks at a tentative tine franme for trial next year,
recogni zing that it can change, but also hoping that by
setting a tentative tine frane, we can at |east avoid
vacations that could be scheduled at different tines,
bei ng scheduled in a way that nakes it very difficult by
the tinme we get, for exanple, to late spring of next
year to actually find the date that works for everybody.

And so what | would like to ask is that if both
sides could, within the next week, say by a week from
tonorrow, which is Novenber 2nd, if you could sinply

provi de Susan Carter by e-mail with any dates that you
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know ri ght now woul d be inpossible for the | ead counsel
on either side between, say, the begi nning of August and
the end of COctober. And then what | can do is then take
a look to see what tine periods m ght be renai ning and
check potential courtroomavailability and that wl |
then give us at least an initial date that we can all
try to keep free for next year.

And in responding to that, ny viewis that at
this point the only things that would prevent a tri al
from bei ng schedul ed are weddi ngs, anniversaries, things
that are -- or if you al ready have a vacation pl anned
and your tickets issued, that's what | want to know
about at this date.

MR. DRAPER. This is John Draper.

Very good, your Honor. dad to do that.

SPECI AL MASTER THOWPSON:  Thanks, John.

MR DUBAS: This is JimbDubois.

| just was wondering as far as what the -- have
the parties tried to estimate how long the trial's going
to -- | nean, sort of thinking in ternms of trial
schedul i ng, have the parties estimted how | ong the
trial is going to take and are -- is direct testinony --
is all testinony going to be live or is direct testinony
going to be witten, things like that all affect sort of

how | ong you need to plan for and, therefore, where you

KRAMM COURT REPORTING Page: 33



Telephonic Status Hearing STATE OF MONTANA vs. STATE OF WYOMING, et a.

© 00 N o 0o b~ w N BRP

N NN NN R R R R R R R R R
A W N P O © 0O N O O M W N L O

25

can slot things in.

SPECI AL MASTER THOWPSON: No. | agree with you
entirely. Thanks for bringing that up. | was about to
ask the two sides if they had any just rough estinmate at
this point intinme as to the likely length of the trial.
We have not discussed -- or at |east | have not
di scussed with the parties the question as to whether or
not all testinmony will be live. And | don't think we're
really in a position to do that today, but we will need
to start doing that fairly soon. But at the nonent, |
don't think that is necessary, but | would be interested
in the two parties' just very rough estimte, based on
any experience that you had before in these types of
cases, as to what you think the likely length of trial
will be. | knowit is difficult, because we're still --
we still have discovery to conduct.

MR DUBO S: This is Jim Dubois again.

Il wll just point out that M. Draper's got a
variety of experiences that go froma couple of weeks
to -- what was Kansas versus Col orado, 200-sone days,
John?

MR. DRAPER:  Your Honor, this is John Draper.

Yes, the extrenmes are out there, fromtwo weeks
this past sumrer to 272 trial days in the Arkansas case

bet ween Kansas and Col orado. That 272 days was spread
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1 over 13 years.

2 But to then take the next step and answer your
3 Honor's question as to whether we have any even rough

4 estimate of the trial required for this case;

5 unfortunately, ny answer is: No, | don't have an

6 estimate for you. |'msorry.

7 MR. KASTE: Your Honor, this is Janes Kaste for
8 the State of Wom ng.

9 | agree, we are in a difficult position at this
10 point. W know so little about the plaintiff's case

11 that we -- it's inpossible to identify how long it m ght
12 take to defend against it. | can tell you right now

13 that we are adamantly opposed to prepared testinony and
14 | we would very nmuch like to have all testinony be

15 presented |ive.

16 SPECI AL MASTER THOWPSON: So M. Draper and

17 M. Dubois, if you want to chine in here also. | could
18 obviously call around to sone of the fornmer Special

19 Masters. And again, | realize this is just inpossible
20 to do any type of refined estimate at this point in

21 time, but in terns of the nost -- of the various trials
22 that you' ve had, could you just give ne sort of an

23 estimate about the anpbunt of tinme that you' ve had for

24 each of them | realize it is arange. |'mhoping it
25 Is not in the 13-year, 270-plus-day range, but | would
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be surprised if it is.

MR. DRAPER:  Your Honor, this is John Draper.

Those two exanples that M. Dubois and | just
referred to are sone of the nore recent exanples that we
have. |'m aware of sonme other cases. | can think, for
I nstance, the one over Ellis Island went to trial. |
think it was a nonth or two of trial in that case. 1'd
have to run down the list of cases in nmy mnd to see if
there were other trials that we mght at | east be able
to point to.

The first tinme that the Republican River case
went through, it settled before trial, so there actually
was no trial in that first phase of that case. But 1'd
be glad to think through the list of at |east ones in
the | ast couple of decades that I m ght be aware of and
describe those in sone kind of joint filing with the
ot her parties, but those are what | think of at the
noment .

SPECI AL MASTER THOWPSON: (Ckay. So based on
this, if you could give Ms. Carter the dates that you're
unavai | abl e from August through the end of the year.

MR. M CHAEL: Your Honor, this is Peter
M chael .

W can give it to you now W're fine.

SPECI AL MASTER THOMPSON:  Ckay.
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1 MR MCHAEL: So if that hel ps, but we can

2 follow up with an e-mail so you have it in witing.

3 SPECI AL MASTER THOMPSON: That woul d be great.
4 If you can just let Ms. Carter know.

5 Let nme also ask: At the very end of the | ast
6 status conference, there was a little bit of discussion
7 about | ocati on.

8 And, M. M chael, you had suggested that nmaybe
9 It could be hosted by the two states.

10 And, M. Draper, you raised the concern that
11 that was -- that would not be a neutral |ocation, and
12 the trials have been historically held in neutral

13 | ocati ons, although you go back to the di spute between
14 California and Arizona, | think that was actually tried
15 i n San Francisco. But you're certainly right, in recent
16 decades, it's always been a neutral |ocation.

17 Any ot her thoughts on that particul ar subject,
18 ot her than what was said before?

19 MR. DRAPER:  Your Honor, this is John Draper.
20 Typically, what we've seen, and | think it

21 | would be fine with us, is the trials have been held

22 | where the Special Mster resides. That's what we did in
23 | August. That trial was in Portland, Maine, before a

24 Speci al Master Kayatta, who is |ocated there.

25 The Arkansas River litigation between Kansas
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and Col orado was held in Pasadena. Special Master
Arthur Littleworth lives in that area.

So that has been a common practice in recent
tinmes.

MR. KASTE: Your Honor, this is Janes Kaste.

On behalf of the State of Womng, | can tell
you, we will give up our hone-field advantage and we'l|l
consent to do this in Billings. There are a whol e bunch
of people fromthe state of Wom ng and the state of
Mont ana t hat probably need to cone in and testify in
this case, and making themget their way all the way out
to California versus having you travel all the way out
to Womng, all by your |onesone, just doesn't nake good
sense. And if that neans that we have to try this case
in the state of Montana, in their backyard, we're happy
to do so. The inposition on our wtnesses and the
addi tional cost of conducting this case in California
just makes no sense. So we suggest and strongly urge
you to have this case in Billings.

MR. DRAPER:  Your Honor, this is John Draper.

W feel that that needs to be -- that may be
fine, but it needs to be bal anced agai nst the
availability of the Special Master, and we're certainly
willing to accommopdate anything that will nake it easier

for the Master.
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1 SPECI AL MASTER THOWPSON: kay. Thanks.

2 So this is very hel pful informati on and so we
3 don't -- we won't resolve that particular question right
4 now. |I'mgoing to do a little bit of additional

5 research and thinking on that question, but | certainly
6 understand the issues on both sides, but if you could

7 send nme that information or send Ms. Carter that

8 I nformati on, that would be very useful.

9 So are there any other matters for the

10 conference today?

11 MR. M CHAEL: Peter M chael from Wom ng.

12 None, your Honor, from Womn ng.

13 MR. DRAPER:  Your Honor, John Draper.

14 Not hing from State of Montana.

15 SPECI AL MASTER THOMPSON: So what I'mgoing to
16 suggest is, noving forward, that we do have a conference
17 call once a nonth. | hate to put another thing on your
18 calendar, but | think we're getting cl ose enough to all
19 of these various dates that it is going to be inportant
20 for me to be available if there are any concerns and

21 al so for me to nake sure that things are running

22 snoot hl y.

23 So what | will ask Ms. Carter to do is to try
24 | to find a date, probably in m d-Novenber, when we can
25 tal k agai n.
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The order and the case managenent plan, the
nonthly updates will remain in effect. Wat |I would
propose is that for the remainder of this pretrial
period, that we have a status conference a week or so
after each of those responses are due. And so that w ||
be m d- Novenber and anot her one in m d-Decenber of this
year. So expect that e-mail from Ms. Carter on that.

kay. So unless there is anything else, | hope
everybody has a wonderful renmi nder of the day, and |
will ook forward to talking to you all next nonth, if
not sooner.

Il will, as | said, send out, at the beginning
of next week, a revised version of the Septenber 28,
2012 opinion that corrects the typos, and I'll also
I ncl ude a separate sheet with that that actually lists
where the various corrections have been nmade so that you
can | ook back and see what corrections were actually
made to the docunent itself. Ckay.

MR. DRAPER:  Your Honor, John Draper.

Thank you very nuch.

SPECI AL MASTER THOWSON: Ckay. Thank you all.

(Proceedi ngs adjourned at 12:02 p.m)

* * * * *
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�         1      SAN DIEGO, CALIFORNIA, THURSDAY, OCTOBER 25, 2012



         2                          11:04 A.M.



         3



         4            SPECIAL MASTER THOMPSON:  This is the Special



         5   Master.  I'm going to ask for the various parties to



         6   identify themselves for the record, and I will begin



         7   with Mr. Draper representing Montana.



         8            MR. DRAPER:  Thank you, your Honor.  This is



         9   John Draper, counsel of record for Montana.  Also on the



        10   phone are Jennifer Anders and my assistant Donna Omerod.



        11            SPECIAL MASTER THOMPSON:  Great.  Thank you.



        12            Next for Wyoming, Mr. Michael.



        13            MR. MICHAEL:  Yes, your Honor.  This is Peter



        14   Michael for Wyoming.  I have four attorneys with me.



        15   They are James Kaste, Chris Brown, Matthias Sayer and



        16   David Willms.  The last two are Matthias Sayer,



        17   S-a-y-e-r, and David Willms, W-i-l-l-m-s.



        18            SPECIAL MASTER THOMPSON:  Next, do we have



        19   counsel for North Dakota?



        20            MS. VERLEGER:  Yes, your Honor.  This is



        21   Jennifer Verleger.  I'm by myself.



        22            SPECIAL MASTER THOMPSON:  Thank you.



        23            And next will be counsel for the various Amici.



        24   So first United States.



        25            MR. DUBOIS:  This is James Dubois.  Good
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�         1   morning, your Honor.



         2            SPECIAL MASTER THOMPSON:  Good morning.



         3            And then I did receive notice from the Northern



         4   Cheyenne tribe.  Ms. Whiteing will not be joining us



         5   this morning.



         6            And so then finally, Anadarko Petroleum



         7   Corporation, Mr. Wigmore.



         8            MR. WIGMORE:  Yes, your Honor.  This is Michael



         9   Wigmore, Bingham, McCutchen for Anadarko.



        10            SPECIAL MASTER THOMPSON:  Thank you.



        11            So again, this is a status conference and there



        12   are four things that are on my agenda.



        13            First of all, I want to discuss the



        14   September 28 memorandum opinion on Wyoming's renewed



        15   motion for partial summary judgment.



        16            Second of all, I wanted to get an update from



        17   the parties on discovery and see how that is going.  I



        18   have been following and reading the updates that you



        19   provided me and so I'm familiar with that.  That all



        20   made it sound like everything was going very well.  I



        21   just wanted to make sure that that was indeed all sides'



        22   perception.



        23            Third of all, I just wanted to begin the



        24   process of setting a date for the trial next year.



        25            And then, fourth of all, deal with any other
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�         1   matters that any of the parties for Amici want to



         2   discuss.



         3            So let's start with the September 28, 2012



         4   memorandum opinion.  I will apologize at the very outset



         5   for the fact that there are typos in the memorandum



         6   opinion.  Hopefully you got notice of that when it was



         7   sent out to you.  I was out of town.  I wanted to get



         8   that out to you, though, as quickly as possible.  And



         9   having gone through it, although I see there are a



        10   number of typos, I hope that none of those caused any



        11   ambiguity in the substance of the ruling.



        12            After the hearing today, I will go back and



        13   correct those and issue a final version of that.  And I



        14   want to have a chance to talk to you about the



        15   memorandum opinion before then.



        16            So at this stage, what I'm most interested in



        17   is whether either Montana or Wyoming or any other



        18   parties have any questions about the memorandum opinion



        19   or what my ruling was.



        20            Just to start out the discussion, I did, as you



        21   know, rule for Wyoming on a number of the years,



        22   including some of the years that were contested.  And



        23   for those years, I have concluded that there was not



        24   sufficient evidence in the record to show a material --



        25   regarding material fact and, therefore, for those
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�         1   particular years, I have ruled in favor of Wyoming.  I



         2   do not plan to change my mind on any of those.



         3            In the other years, as I said, I think that



         4   Montana did provide enough evidence to defeat Wyoming's



         5   motion for partial summary judgment, but as I also



         6   expressed in the opinion, I feel that we -- that the



         7   evidence there is frequently relatively vague, and I do



         8   not want to get to trial without being more specific as



         9   to what type of notice was provided, and by whom, as



        10   close as we can tell, when, for all the years, with the



        11   exception of 2004 and 2006, where I think the record is



        12   fairly clear.  And so that's why I have asked Montana to



        13   provide the supplemental evidence by December 1st.



        14            As I mentioned in the opinion, I realized that



        15   for a lot of these years probably memories are fairly



        16   vague and hazy, but hopefully by going back and looking



        17   at some of the other paper evidence from those



        18   particular years, people's memories will get better.



        19   And it is Montana's burden ultimately to show that it



        20   provided notice of those years.



        21            So that's a very quick summary what the basis



        22   of the opinion was.



        23            So at this point, I'd be happy to answer any



        24   questions or take any comments on it.



        25            MR. MICHAEL:  Your Honor, I will break the ice.
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�         1   This is Peter Michael.



         2            I don't have any comments or questions on the



         3   opinion at this point.  As you mentioned typos, but



         4   presumably they will be handled.



         5            SPECIAL MASTER THOMPSON:  Okay.  Thanks.



         6            MR. DRAPER:  Your Honor, this is John Draper.



         7            With regard to the December 1st deadline, I



         8   wonder if we might be given some more time on that, say,



         9   a month, given the fact that we're dealing with a lot of



        10   other scheduling issues and depositions.



        11            SPECIAL MASTER THOMPSON:  So I realize that



        12   you're concerned whether or not you would be able to



        13   meet the various deadlines that we set out in the



        14   revised case management order, Number 10, on April 17,



        15   2012, but in those, Montana is supposed to disclose its



        16   expert reports and other exhibits no later than Friday,



        17   January 4.  And presumably, before even then, you will



        18   want to know whether there is any problem with the



        19   information that you will provide with respect to the



        20   notices, but I'm willing to give you a little bit of



        21   leeway on this; but that strikes me as the major issue



        22   at this point.



        23            MR. DRAPER:  Well, your Honor, that, I think,



        24   fits -- and this is John Draper again, for the court



        25   reporter.
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�         1            That is related to the other issues that come



         2   up under the next item with respect to depositions, so



         3   it may be better to consider that after we've talked



         4   about the status of discovery.



         5            MR. MICHAEL:  Your Honor, this is Peter



         6   Michael.



         7            May I comment on the request for more time?



         8            SPECIAL MASTER THOMPSON:  You certainly may.



         9            MR. MICHAEL:  We have heard that before.  It



        10   is, as you noted, and I think it is imperative, that



        11   we've been at this for, I guess, almost going on two



        12   years, this concept of eliminating the years that were



        13   not -- where no notice was given.  And it does impact



        14   discovery, although you'll hear from us in a moment,



        15   that we're ready, willing and able to keep discovery



        16   moving without any difficulty.  But we do -- all the



        17   expert opinions and even discovery are impacted to some



        18   degree with years, because you do have to work on years



        19   if they're going to be in the case.



        20            And so, seems to me, that December 1st, given



        21   that we've been at this for a couple of years and



        22   Montana has had a number of opportunities to come



        23   forward, you know, last fall of 2011, then in June of



        24   2012, had an opportunity to gather their evidence of



        25   notice.  So, seems to me, December 1st was very
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�         1   generous, overly generous, actually, we think, but it is



         2   what it is, and more time at this point seems -- we



         3   don't think it is a good idea.



         4            SPECIAL MASTER THOMPSON:  So before getting



         5   into an argument on this, because I do think the issues



         6   are all interlinked and I hear a request for changes to



         7   some of the other dates coming in a minute, why don't we



         8   move on to the discussion of discovery and also dates



         9   that are coming up for disclosure of expert reports and



        10   other exhibits.



        11            So, Mr. Draper, since I have a feeling you're



        12   going to be the one that has the most to say on this, do



        13   you want to start?



        14            MR. DRAPER:  Yes, your Honor.  This is John



        15   Draper.



        16            You're very perceptive there.  We have



        17   recently, a week or ten days ago, got free from the



        18   post-trial briefing in the other case, and we have



        19   turned our attention to the setting of depositions.



        20   We've been in discussion with Wyoming about trying to



        21   find dates.  We've identified at this point, based on



        22   the information we have available currently, something



        23   in the neighborhood of 25 depositions that we need to



        24   take, and they have a similar number that they want to



        25   take of us.
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�         1            And they've been -- as Mr. Michael suggested,



         2   they've been willing to, as far as their schedules would



         3   allow, accommodate us in getting those depositions done,



         4   but they have not been able to completely accommodate us



         5   in that regard.  And we have a big number of depositions



         6   to get through and, as a result of the help that those



         7   depositions will provide us as we -- as our experts



         8   finalize their reports, providing information that they



         9   need to be aware of, and as we resolve some lingering



        10   production issues with Wyoming, we need -- we need some



        11   additional time before we submit our expert reports; and



        12   I would so request.



        13            As your Honor may recall, back when we first



        14   learned that we were going to be forced into a trial in



        15   the other case in August, we did ask for more time than



        16   ultimately your Honor allowed us, but I believe it



        17   was -- the order did recognize that, depending upon the



        18   circumstances and the ability to show good cause, that



        19   we could approach your Honor again about that.  And we



        20   are finding in this initial period where we're trying to



        21   set these and get them done in a time that that



        22   information can be available and helpful to our experts,



        23   that really this time, across Thanksgiving and Christmas



        24   here, is leading to the deadline of January 4th, is



        25   insufficient.
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�         1            We had -- back in, I think it was March or



         2   April when we were discussing this before, we were not



         3   sure exactly how things would work out with the other



         4   trial and post-trial requirements.



         5            It's turned out that there was something on the



         6   order of 400 pages of briefing provided post-trial,



         7   which we just finished a week or ten days ago.  And so



         8   we have been completely preoccupied by that, and we're



         9   turning our -- we've turned our attention to the



        10   additional discovery that's needed in this case just as



        11   quickly as we could and trying to work that out with



        12   Wyoming.  As I say, they tried to be accommodating, but



        13   they -- they're limited on how much they can do, and



        14   given the time frame that we're under, given the



        15   January 4th deadline, and that includes making their own



        16   people available.  They're, I think in good faith,



        17   trying to do that.  Still, it presents difficulties.



        18            They said that, unlike us, providing the



        19   non-State employee witnesses, that we're going to need



        20   to track down the witnesses that we've identified that



        21   they have listed as having knowledge of the matters



        22   relevant to this case, that we're going to need to find



        23   those people and arrange for those people to appear for



        24   deposition.  And it's just more than physically can be



        25   done in the time frame that we have.
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�         1            And so I would respectfully request that we be



         2   allowed an additional two months in order to finalize



         3   our expert reports and that the pretrial schedule would



         4   be adjusted by two months.



         5            So that's -- as you suspected, that's the



         6   thought that I wanted to get across to you and I will



         7   rest on that for the moment.



         8            SPECIAL MASTER THOMPSON:  Mr. Michael.



         9            MR. MICHAEL:  Your Honor, this is Peter



        10   Michael.



        11            I'm going to turn the mic over to James Kaste.



        12   The reason is:  He has been our lead over the last



        13   two or three months in communications with Montana on



        14   our depositions, what we wanted, what Montana has asked



        15   for, and I think you'll benefit from his discussion, the



        16   chronology, and where we stand on this, since specifics



        17   are in order here, your Honor.



        18            SPECIAL MASTER THOMPSON:  Okay.  Thank you.



        19            Mr. Kaste.



        20            MR. KASTE:  Your Honor, I'm James Kaste.  We



        21   met at the hearing for the first time in July.



        22            For the court reporter's benefit, my name is



        23   spelled K-a-s-t-e.



        24            Like Mr. Michael has said, I've been working



        25   with the folks representing the State of Montana since I
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�         1   entered my appearance in this case, attempting to



         2   schedule depositions in this case.  It would be helpful



         3   for I think you to know that there hasn't been a



         4   deposition taken in this case by the State of Montana



         5   since the expiration of the stay, not because of the



         6   lack of trying on the State of Wyoming's part.  In fact,



         7   through the months of August and September, we had



         8   inquired several times about when we could set up the



         9   depositions that Montana had requested.  They gave us a



        10   few names while the stay was in place.



        11            Not hearing anything from them, finally in



        12   October, I sent out some dates and set up -- made



        13   arrangements for the depositions of the people on that



        14   list and asked if that would work.  I got back a thank



        15   you, and then a request to take depositions of different



        16   folks at different times.  And we tried to work through



        17   that.  And when I said yes to that request, for the most



        18   part, I got a new list a couple of days ago that added



        19   another 17 people that had never been requested before,



        20   and so I said yes to that list as well.



        21            In fact, I've made myself available basically



        22   every day in December and every day in November, that is



        23   not a weekend or a holiday, to conduct the depositions



        24   requested by the State of Montana.



        25            So I wholeheartedly object to the idea that
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�         1   there is too much to do in this little bit amount of



         2   time.  I think it is worthwhile to know that while we



         3   have about 20-some folks on our list of individuals we



         4   would like to depose, I told the State of Montana



         5   yesterday that we will forego taking any of those



         6   depositions before the end of the year so that we can



         7   accommodate all the depositions they'd like to



         8   complete -- we'll do them all.  We'll do them all before



         9   the beginning of the year because this litigation needs



        10   to stay on track.



        11            The State of Wyoming objects to any extension



        12   of the expert designation deadline.  This has not been a



        13   secret.  This deadline has been in place for quite some



        14   time, and Montana's failure to get depositions done up



        15   to this point is their own concern, but we'll do



        16   everything we can to finish what they want to get done



        17   so that we can meet these deadlines.



        18            Finally, with regard to this sort of bizarre



        19   statement that we've turned them loose in the wilderness



        20   to find certain witnesses that aren't State employees,



        21   those witnesses' identities and phone numbers and things



        22   like that were disclosed on our witness list.  And if



        23   you want me to provide them again, I'll be happy to do



        24   that.



        25            What I've done to facilitate scheduling these
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�         1   depositions is authorized the State of Montana to



         2   contact these witnesses directly, work with them without



         3   an intermediary, to set up dates that work for them, and



         4   I'll be there.



         5            So I don't know what more the State of Wyoming



         6   could possibly do to assist Montana in maintaining this



         7   deadline.  And there is, thus far, no evidence, in my



         8   opinion, of good cause that would require an extension



         9   of the current schedule.



        10            SPECIAL MASTER THOMPSON:  Let me just ask a



        11   follow-up question.  So I notice, at all of the various



        12   hearings and status conferences, that Wyoming has had a



        13   number of attorneys who are involved in this case.  Have



        14   the two sides discussed at all having simultaneous



        15   depositions?  Is that something that is possible?



        16            MR. KASTE:  This is James Kaste from the State



        17   of Wyoming.



        18            I believe that is something that has been



        19   discussed in the past that hasn't been suggested for the



        20   completion of the depositions that -- this list of 17 or



        21   18 new witnesses I got on October 23rd, it hasn't been



        22   discussed for those purposes, but we'd be happy to do



        23   it.  We've got five attorneys in this room who are



        24   ready, willing and able to defend depositions.



        25            SPECIAL MASTER THOMPSON:  So that was exactly
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�         1   what I wanted to know.  So the bottom line is, you are



         2   willing to put additional attorneys, other than yourself



         3   and Mr. Michael, on to depositions, if necessary, and



         4   one thing that you are willing to discuss is the



         5   possibility of doing simultaneous depositions?



         6            MR. KASTE:  Yes.



         7            MR. MICHAEL:  Your Honor, this is Pete Michael.



         8            I may add, we have -- one of the attorneys



         9   here, Matthias Sayer, just became eligible to apply to



        10   the court.  He should be admitted in no time, within a



        11   couple of weeks.  All five of us will definitely be



        12   available.  I mentioned that possibility back at the



        13   hearing in July, so that's, I think, where you recall



        14   hearing that from.



        15            SPECIAL MASTER THOMPSON:  So Mr. Draper?



        16            MR. DRAPER:  Yes, your Honor.  This is John



        17   Draper.



        18            I think the major basis for our request is



        19   for -- is based on the exigencies that we were subjected



        20   to because of the other case.  As far as the



        21   availability of attorneys, I think I heard that the



        22   availability of attorneys, they were -- Wyoming is now



        23   saying that they would not insist on certain attorneys



        24   being at certain depositions.  That has -- in our trying



        25   to think through when we can do this has been a
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�         1   limitation that has been a problem, but I hear that



         2   that's being removed.



         3            As far as simultaneous depositions, I think



         4   that that is -- that is a possibility.  We have some



         5   capability of doing that.  I think it's not unlimited,



         6   but yes, we can do some of that.



         7            MR. KASTE:  This is James Kaste on behalf of



         8   the State of Wyoming.



         9            I'd really like to clear up the idea that the



        10   State of Wyoming has ever insisted on the presence of a



        11   particular attorney at a deposition.  That's never been



        12   stated and it's never been a limitation on the conduct



        13   of discovery in this case.



        14            MR. DRAPER:  Well, your Honor -- this is John



        15   Draper -- if you want me to cite the situation, I'll be



        16   glad to, but if they're saying they're not going to do



        17   that, that's good enough for me.



        18            SPECIAL MASTER THOMPSON:  Thanks.



        19            Let me -- just putting aside for a moment the



        20   question of dates, I would like to get both sides' view



        21   on how discovery is currently going.  Are there any



        22   concerns or issues, other than the amount of time that



        23   these deadlines currently provide?



        24            MR. DRAPER:  Your Honor, this is John Draper.



        25            We do -- we do need to get back to Wyoming on
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�         1   some concerns that we have about the sufficiency of the



         2   production that they have made at this point, and we're



         3   doing our best to marshal that set of issues and get



         4   with them about that to see if we can't resolve that.



         5            MR. KASTE:  Your Honor, this is James Kaste on



         6   behalf of the State of Wyoming.



         7            I heard that same statement in July in my first



         8   foray into this case and I've heard it at every status



         9   report since, have not received any communications from



        10   the State of Montana identifying what their particular



        11   concerns are with regard to the State of Wyoming's



        12   discovery production.  When we finally get that, we'll



        13   fix our discovery, if there was something lacking in it,



        14   but without any information about what the concerns are



        15   over the last four months, I can't really address how we



        16   can fix this asserted problem.



        17            I can tell you that the State of Wyoming served



        18   some supplemental discovery requests on the State of



        19   Montana at the conclusion of the stay.  I don't expect



        20   that we will receive satisfactory answers to that in



        21   light of the specious objections that we got the other



        22   day.  And I fully anticipate filing a motion to compel



        23   in the next few weeks when I receive answers to our



        24   second set of interrogatories.  And I think the court



        25   ought to be aware that that's coming.
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�         1            SPECIAL MASTER THOMPSON:  Thank you.



         2            MR. DRAPER:  Your Honor, this is John Draper.



         3            Mr. Kaste cites the indications that we have



         4   placed in the status reports to you, and that's quite



         5   right.  But as I think your Honor's aware, we've been



         6   involved in a trial, post-trial briefing, during the



         7   very period that he's complaining about and realize that



         8   we need to get that to them.  But you asked what



         9   outstanding matters there were and that's definitely



        10   outstanding.



        11            SPECIAL MASTER THOMPSON:  Okay.  So at the



        12   moment, I am not inclined to change the deadlines for



        13   the disclosure of expert reports.  Based on what I've



        14   heard so far, I'm not willing to do that.



        15            Instead, I want the parties to work together to



        16   see whether or not the necessary discovery can be



        17   conducted and the expert reports disclosed as currently



        18   scheduled.



        19            I am not foreclosing the possibility,



        20   Mr. Draper, if you believe that, despite all best



        21   efforts, that it is impossible to meet those deadlines,



        22   you are certainly free to file a motion -- and it can be



        23   in a relatively simple form, but a motion that would



        24   request additional time, but I'm very serious about



        25   these deadlines and I'm very loathe to extend them any
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�         1   further than I already did.



         2            And my hope is, is that given all of the



         3   attorneys that Wyoming is willing to put on this matter



         4   and the fact that Montana has both its in-house counsel



         5   and its external counsel, that there would be enough



         6   attorneys on the Montana side also to try to move the



         7   discovery forward.



         8            I realize that this is a very compressed period



         9   of time.  And so again, I'm not foreclosing another



        10   motion, but at least -- I'm not going to extend the



        11   deadlines.



        12            Similarly, I'm more than happy, if you need,



        13   for example, an additional week for the declarations



        14   showing the dates of notices, I'm perfectly happy to



        15   give Montana that period of time, but my view is any



        16   further time than that, we get too close to the other



        17   deadlines and, in addition to the fact, it gets into a



        18   period where probably going to be even more difficult



        19   for you to actually get those declarations produced and



        20   signed.



        21            So that's my -- that's what I would be willing



        22   to do.  As I say, about a week more, but that's it.  If



        23   that will be helpful, I will provide that.



        24            MR. DRAPER:  Your Honor, this is John Draper.



        25            We would appreciate the additional week.
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�         1            Thank you very much.



         2            MR. KASTE:  Let me bring up an issue, your



         3   Honor, if I may.



         4            James Kaste.  Sorry.  I forget to do that.



         5            I can tell you, with regard to the discovery



         6   that I sent out at the conclusion of the stay, it



         7   preceded your ruling on the renewed motion for summary



         8   judgment, but at least one of the questions in the



         9   interrogatories, it mirrors very much the additional



        10   information that you have asked Montana to provide in



        11   your most recent ruling.  The answers to that discovery,



        12   just by virtue of the deadlines that have been set by



        13   preexisting case management order, are due before



        14   December 1.  And I'd kind of like them answered.  I'd



        15   hate to see an objection to answering the questions that



        16   I've propounded on the basis that, "Well, my responses



        17   aren't really due until December 7th or 8th."  I think



        18   it might be worthwhile to address that issue up front.



        19            MR. DRAPER:  Your Honor, this is John Draper.



        20            I think Mr. Kaste's discovery requests are due



        21   before January 1st; in other words, trying to preempt



        22   the December 1 deadline.  And I have expected that we



        23   would provide the answer that we're able to provide at



        24   that time.  And if I'm subject to that, those would



        25   simply be updated as necessary when we submit the
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�         1   response to your Honor's order.



         2            SPECIAL MASTER THOMPSON:  So I'm not sure that



         3   responded to Mr. Kaste's question.



         4            Mr. Kaste, you wanted -- I don't want to speak



         5   for you.



         6            MR. KASTE:  Well, your Honor, if I had my



         7   druthers, what I would like is for him to answer for --



         8   or not him -- excuse me -- the State of Montana to



         9   answer the interrogatories that I propounded in



        10   conformity with the deadlines in the case management



        11   orders and not put off responding to those discovery



        12   requests with the excuse that, "Hey, I don't have to



        13   provide this information until the week after



        14   December 1st."



        15            This information that I've requested, frankly,



        16   is just fundamental, elemental information about the



        17   nature of Montana's claims that we haven't been provided



        18   to this point.



        19            As you well know, the dates on which calls were



        20   made is pretty darn important and not information



        21   currently in my possession and fundamental to the



        22   continuation of discovery in this case.



        23            What am I really looking at?  What should my



        24   experts really be looking at?  What years?  What dates?



        25   Those kinds of things.  And I'd like to have that in
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�         1   conformity with the case management orders.



         2            SPECIAL MASTER THOMPSON:  So when -- first of



         3   all, when are the interrogatory answers due?



         4            MR. KASTE:  Next Friday.



         5            SPECIAL MASTER THOMPSON:  What are the specific



         6   questions that were asked?



         7            MR. KASTE:  This is James Kaste.



         8            I believe the interrogatory answers, if I



         9   remember correctly, are due next Friday, so



        10   November 2nd.  They were propounded prior to the



        11   issuance of your ruling, so they're not duplicative of



        12   the ruling.  They are -- serendipitously, we asked the



        13   same questions, because the questions that really matter



        14   in this case really aren't that hard.  So I'd just like



        15   to have straightforward answers to those questions in



        16   conformity with the time frames that apply to



        17   interrogatories.



        18            The question that comes to mind is:  Tell me



        19   when you made calls and what portions of the year that



        20   you made calls you claim the State of Wyoming is liable



        21   to the State of Montana.  That's -- I'm not reading it,



        22   but that's the gist of the first or second question in



        23   there.  I think I only asked eight, and every one of



        24   them goes to the elements of Montana's claims.



        25            MR. DRAPER:  Your Honor, this is John Draper.
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�         1            I don't think anything I said was inconsistent



         2   with answering those interrogatories on time, that the



         3   suggestion that we'll say, "Hey, we're not going to do



         4   it until a week after December 1st."



         5            We are under an obligation, we feel, to answer



         6   questions, unless the time frame's extended, at the time



         7   that those are due pursuant to the case management plan.



         8   And if that information needs to be updated at a later



         9   time, that's also provided for.



        10            SPECIAL MASTER THOMPSON:  Okay.  So let me -- I



        11   think this is consistent with what both parties are



        12   saying, is that the requirements and the deadlines under



        13   the case management plan, Number 1, remain in place and



        14   are not superseded by my request for declarations in



        15   support of Montana's notices to Wyoming that I've



        16   requested in my September 28, 2012 memorandum opinion.



        17   And if, after receiving the interrogatory answers,



        18   Wyoming has any motions that it wants to make in



        19   connection with those or any efforts to supplement them,



        20   then it is free to do that at that time.



        21            MR. KASTE:  This is James Kaste.



        22            Thank you, your Honor.  I just wanted to try



        23   and avoid any potential problem there.



        24            SPECIAL MASTER THOMPSON:  Understood.



        25            MR. DRAPER:  This is John Draper.
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�         1            Thank you, your Honor.  I think that's all



         2   consistent with the case management plan.



         3            SPECIAL MASTER THOMPSON:  And consistent with



         4   what you just told me.  I appreciate your comments,



         5   Mr. Draper.



         6            Okay.  So I think that, unless other people



         7   have questions, resolves the questions with respect to



         8   the supplemental opinion and the discovery.



         9            And just to be clear on the record, I'm just



        10   looking at the -- on the dates, and so it turns out that



        11   December 1st was a Saturday, so December 8th is a



        12   Saturday.



        13            So, Mr. Draper, I propose the 7th, so you don't



        14   have to be in there on a Saturday.  I'm willing to make



        15   it the 8th, if you want to be there on Saturday.



        16            MR. DRAPER:  The 7th will be fine, your Honor.



        17   Thank you very much.



        18            For the record, this is John Draper.



        19            SPECIAL MASTER THOMPSON:  Okay.  And so the



        20   next -- is there anything else with respect to discovery



        21   at this point?



        22            MR. KASTE:  Nothing from the State of Wyoming.



        23            This is James Kaste.



        24            SPECIAL MASTER THOMPSON:  Thank you.



        25            So that brings us to the question of the
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�         1   setting of the trial.  So under the current deadline as



         2   set out in our case management order, Number 10, the



         3   date for -- the final date for motion would be May 10,



         4   2013, and that can include dispositive motions.  So my



         5   guess is that we are talking about having a trial



         6   somewhere probably in the second half of the summer.



         7   And so, of course, that can all change.  I recognize



         8   that, but I'm just curious as to -- I recognize that



         9   from the standpoint of both sides -- or let me take that



        10   back.



        11            From the standpoint of Montana, you still might



        12   want more time, you might request it, but let's assume



        13   for the moment that, in fact, these deadlines hold



        14   current, that motions have to be filed by May 10.



        15            Thoughts from both sides as to when trial



        16   should be set.  I'm not asking for specific dates.  I'm



        17   just talking about general time of the year.



        18            MR. DRAPER:  Your Honor, this is John Draper.



        19            The motion deadline of May 10 would lead to



        20   certain responsive briefing, which presumably would



        21   occur during June, so the latter part of the summer or



        22   early fall may be an appropriate time to think about



        23   setting the trial.



        24            SPECIAL MASTER THOMPSON:  Mr. Michael?



        25            MR. MICHAEL:  Yes, your Honor, Peter Michael.
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�         1            I guess I agree with that to some extent.  It



         2   would be 21 -- three weeks in May for the responses.



         3   The motions would actually be filed on May 10.  So I



         4   don't know how much of June actually gets chewed up with



         5   that.  But I think it is an important point to be made



         6   that where we go with trial is heavily affected by



         7   dispositive motions.  So it is very helpful, especially



         8   if you're going to call a lot of witnesses, to have an



         9   idea how big the case is with some lead time before you



        10   start the trial.



        11            And I would add just one other point.  I'm not



        12   looking right at the case management order right now.  I



        13   should be, but I'm sorry, I'm not.  We have last days



        14   for motions and you say including dispositive motions,



        15   but it is often, when it comes time to trial, motions,



        16   such as motions in limine and stuff, a lot of times it



        17   is beneficial to have those closer to the trial date



        18   than with the dispositive motions.  And I think -- you



        19   know, you don't know which witnesses you're going to



        20   bother to file a motion in limine on or what evidence



        21   you might do that if you don't even know if you need the



        22   witness or the evidence.



        23            So I think splitting those is a normal thing,



        24   and I would suggest you might think about that, keep



        25   that in mind as a possible amendment if we need to, to
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�         1   the case management plan, to push those trial-based



         2   motions back from the dispositive motions.  It just



         3   saves people a lot of extra effort that may be



         4   unnecessary.



         5            MR. DRAPER:  Your Honor, this is John Draper.



         6            I don't disagree with that.  Motions in limine



         7   may be appropriate and we should look at how we provide



         8   for that.  And there are probably other constituent



         9   deadlines that we will want to discuss among the parties



        10   and propose to you.



        11            One other consideration that occurs to me in



        12   this context is that the case that went to trial on the



        13   Republican River in August, and that we just now



        14   finished the post-trial briefing on, may be subject to



        15   exceptions that would be briefed during the -- during



        16   the spring and that would lead to an argument setting



        17   probably in October.



        18            Typically, one needs essentially a month to get



        19   ready for one of those Supreme Court arguments.  And so



        20   I would ask that we keep that in mind as we begin to



        21   think about when trial would be set, and we may know



        22   more about that as we get into the spring as to whether



        23   there will be exceptions or not and on what schedule the



        24   argument might be put.



        25            MR. MICHAEL:  Your Honor, this is Peter
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�         1   Michael.



         2            Just a quick response to that.  There is a lot



         3   of frustration here, as you probably can understand,



         4   with -- from us, from us attorneys, and the State itself



         5   with having a wagon hitched to the Republican River



         6   horses, which we really didn't create that situation.  I



         7   think that's something that -- I don't want to be harsh,



         8   but I understand counsel has to have more than one case



         9   going, but we certainly feel at some point we're going



        10   to have to get back on our own horse and not be hitched



        11   to that horse.



        12            SPECIAL MASTER THOMPSON:  I understand the



        13   positions of both sides on this issue.  What I would



        14   like to be able to do is to look over the next couple of



        15   weeks at a tentative time frame for trial next year,



        16   recognizing that it can change, but also hoping that by



        17   setting a tentative time frame, we can at least avoid



        18   vacations that could be scheduled at different times,



        19   being scheduled in a way that makes it very difficult by



        20   the time we get, for example, to late spring of next



        21   year to actually find the date that works for everybody.



        22            And so what I would like to ask is that if both



        23   sides could, within the next week, say by a week from



        24   tomorrow, which is November 2nd, if you could simply



        25   provide Susan Carter by e-mail with any dates that you
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�         1   know right now would be impossible for the lead counsel



         2   on either side between, say, the beginning of August and



         3   the end of October.  And then what I can do is then take



         4   a look to see what time periods might be remaining and



         5   check potential courtroom availability and that will



         6   then give us at least an initial date that we can all



         7   try to keep free for next year.



         8            And in responding to that, my view is that at



         9   this point the only things that would prevent a trial



        10   from being scheduled are weddings, anniversaries, things



        11   that are -- or if you already have a vacation planned



        12   and your tickets issued, that's what I want to know



        13   about at this date.



        14            MR. DRAPER:  This is John Draper.



        15            Very good, your Honor.  Glad to do that.



        16            SPECIAL MASTER THOMPSON:  Thanks, John.



        17            MR. DUBOIS:  This is Jim Dubois.



        18            I just was wondering as far as what the -- have



        19   the parties tried to estimate how long the trial's going



        20   to -- I mean, sort of thinking in terms of trial



        21   scheduling, have the parties estimated how long the



        22   trial is going to take and are -- is direct testimony --



        23   is all testimony going to be live or is direct testimony



        24   going to be written, things like that all affect sort of



        25   how long you need to plan for and, therefore, where you
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�         1   can slot things in.



         2            SPECIAL MASTER THOMPSON:  No.  I agree with you



         3   entirely.  Thanks for bringing that up.  I was about to



         4   ask the two sides if they had any just rough estimate at



         5   this point in time as to the likely length of the trial.



         6   We have not discussed -- or at least I have not



         7   discussed with the parties the question as to whether or



         8   not all testimony will be live.  And I don't think we're



         9   really in a position to do that today, but we will need



        10   to start doing that fairly soon.  But at the moment, I



        11   don't think that is necessary, but I would be interested



        12   in the two parties' just very rough estimate, based on



        13   any experience that you had before in these types of



        14   cases, as to what you think the likely length of trial



        15   will be.  I know it is difficult, because we're still --



        16   we still have discovery to conduct.



        17            MR. DUBOIS:  This is Jim Dubois again.



        18            I will just point out that Mr. Draper's got a



        19   variety of experiences that go from a couple of weeks



        20   to -- what was Kansas versus Colorado, 200-some days,



        21   John?



        22            MR. DRAPER:  Your Honor, this is John Draper.



        23            Yes, the extremes are out there, from two weeks



        24   this past summer to 272 trial days in the Arkansas case



        25   between Kansas and Colorado.  That 272 days was spread
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�         1   over 13 years.



         2            But to then take the next step and answer your



         3   Honor's question as to whether we have any even rough



         4   estimate of the trial required for this case;



         5   unfortunately, my answer is:  No, I don't have an



         6   estimate for you.  I'm sorry.



         7            MR. KASTE:  Your Honor, this is James Kaste for



         8   the State of Wyoming.



         9            I agree, we are in a difficult position at this



        10   point.  We know so little about the plaintiff's case



        11   that we -- it's impossible to identify how long it might



        12   take to defend against it.  I can tell you right now



        13   that we are adamantly opposed to prepared testimony and



        14   we would very much like to have all testimony be



        15   presented live.



        16            SPECIAL MASTER THOMPSON:  So Mr. Draper and



        17   Mr. Dubois, if you want to chime in here also.  I could



        18   obviously call around to some of the former Special



        19   Masters.  And again, I realize this is just impossible



        20   to do any type of refined estimate at this point in



        21   time, but in terms of the most -- of the various trials



        22   that you've had, could you just give me sort of an



        23   estimate about the amount of time that you've had for



        24   each of them.  I realize it is a range.  I'm hoping it



        25   is not in the 13-year, 270-plus-day range, but I would
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�         1   be surprised if it is.



         2            MR. DRAPER:  Your Honor, this is John Draper.



         3            Those two examples that Mr. Dubois and I just



         4   referred to are some of the more recent examples that we



         5   have.  I'm aware of some other cases.  I can think, for



         6   instance, the one over Ellis Island went to trial.  I



         7   think it was a month or two of trial in that case.  I'd



         8   have to run down the list of cases in my mind to see if



         9   there were other trials that we might at least be able



        10   to point to.



        11            The first time that the Republican River case



        12   went through, it settled before trial, so there actually



        13   was no trial in that first phase of that case.  But I'd



        14   be glad to think through the list of at least ones in



        15   the last couple of decades that I might be aware of and



        16   describe those in some kind of joint filing with the



        17   other parties, but those are what I think of at the



        18   moment.



        19            SPECIAL MASTER THOMPSON:  Okay.  So based on



        20   this, if you could give Ms. Carter the dates that you're



        21   unavailable from August through the end of the year.



        22            MR. MICHAEL:  Your Honor, this is Peter



        23   Michael.



        24            We can give it to you now.  We're fine.



        25            SPECIAL MASTER THOMPSON:  Okay.
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�         1            MR. MICHAEL:  So if that helps, but we can



         2   follow up with an e-mail so you have it in writing.



         3            SPECIAL MASTER THOMPSON:  That would be great.



         4   If you can just let Ms. Carter know.



         5            Let me also ask:  At the very end of the last



         6   status conference, there was a little bit of discussion



         7   about location.



         8            And, Mr. Michael, you had suggested that maybe



         9   it could be hosted by the two states.



        10            And, Mr. Draper, you raised the concern that



        11   that was -- that would not be a neutral location, and



        12   the trials have been historically held in neutral



        13   locations, although you go back to the dispute between



        14   California and Arizona, I think that was actually tried



        15   in San Francisco.  But you're certainly right, in recent



        16   decades, it's always been a neutral location.



        17            Any other thoughts on that particular subject,



        18   other than what was said before?



        19            MR. DRAPER:  Your Honor, this is John Draper.



        20            Typically, what we've seen, and I think it



        21   would be fine with us, is the trials have been held



        22   where the Special Master resides.  That's what we did in



        23   August.  That trial was in Portland, Maine, before a



        24   Special Master Kayatta, who is located there.



        25            The Arkansas River litigation between Kansas
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�         1   and Colorado was held in Pasadena.  Special Master



         2   Arthur Littleworth lives in that area.



         3            So that has been a common practice in recent



         4   times.



         5            MR. KASTE:  Your Honor, this is James Kaste.



         6            On behalf of the State of Wyoming, I can tell



         7   you, we will give up our home-field advantage and we'll



         8   consent to do this in Billings.  There are a whole bunch



         9   of people from the state of Wyoming and the state of



        10   Montana that probably need to come in and testify in



        11   this case, and making them get their way all the way out



        12   to California versus having you travel all the way out



        13   to Wyoming, all by your lonesome, just doesn't make good



        14   sense.  And if that means that we have to try this case



        15   in the state of Montana, in their backyard, we're happy



        16   to do so.  The imposition on our witnesses and the



        17   additional cost of conducting this case in California



        18   just makes no sense.  So we suggest and strongly urge



        19   you to have this case in Billings.



        20            MR. DRAPER:  Your Honor, this is John Draper.



        21            We feel that that needs to be -- that may be



        22   fine, but it needs to be balanced against the



        23   availability of the Special Master, and we're certainly



        24   willing to accommodate anything that will make it easier



        25   for the Master.
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�         1            SPECIAL MASTER THOMPSON:  Okay.  Thanks.



         2            So this is very helpful information and so we



         3   don't -- we won't resolve that particular question right



         4   now.  I'm going to do a little bit of additional



         5   research and thinking on that question, but I certainly



         6   understand the issues on both sides, but if you could



         7   send me that information or send Ms. Carter that



         8   information, that would be very useful.



         9            So are there any other matters for the



        10   conference today?



        11            MR. MICHAEL:  Peter Michael from Wyoming.



        12            None, your Honor, from Wyoming.



        13            MR. DRAPER:  Your Honor, John Draper.



        14            Nothing from State of Montana.



        15            SPECIAL MASTER THOMPSON:  So what I'm going to



        16   suggest is, moving forward, that we do have a conference



        17   call once a month.  I hate to put another thing on your



        18   calendar, but I think we're getting close enough to all



        19   of these various dates that it is going to be important



        20   for me to be available if there are any concerns and



        21   also for me to make sure that things are running



        22   smoothly.



        23            So what I will ask Ms. Carter to do is to try



        24   to find a date, probably in mid-November, when we can



        25   talk again.
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�         1            The order and the case management plan, the



         2   monthly updates will remain in effect.  What I would



         3   propose is that for the remainder of this pretrial



         4   period, that we have a status conference a week or so



         5   after each of those responses are due.  And so that will



         6   be mid-November and another one in mid-December of this



         7   year.  So expect that e-mail from Ms. Carter on that.



         8            Okay.  So unless there is anything else, I hope



         9   everybody has a wonderful remainder of the day, and I



        10   will look forward to talking to you all next month, if



        11   not sooner.



        12            I will, as I said, send out, at the beginning



        13   of next week, a revised version of the September 28,



        14   2012 opinion that corrects the typos, and I'll also



        15   include a separate sheet with that that actually lists



        16   where the various corrections have been made so that you



        17   can look back and see what corrections were actually



        18   made to the document itself.  Okay.



        19            MR. DRAPER:  Your Honor, John Draper.



        20            Thank you very much.



        21            SPECIAL MASTER THOMPSON:  Okay.  Thank you all.



        22            (Proceedings adjourned at 12:02 p.m.)



        23                          * * * * *
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