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SAN DI EGO, CALI FORNI A, NOVEMBER 3, 2011, 8:31 A M

SPECI AL MASTER THOMPSON: Let's begin.

So why don't we start out by finding out who is
on the line at the nonment for the various parties.

So first of all, who is on the line right now for
Mont ana?

MR. DRAPER: Your Honor, this is John Draper.
l"'mon the line wwth Jeffrey Wechsler and Laura Katz here
in Santa Fe and Jennifer Anders is also on the line.

SPECI AL MASTER THOMPSON: Thank you.

(M chael Wgnore joined the neeting.)

THE REPORTER  Your Honor, if | may --

(Jeanne Whiteing joined the neeting.)

SPECI AL MASTER THOMPSON: My guess is that is
probably cl ose to everybody.

So the court reporter was sayi ng sonet hing.

THE REPORTER: Yes. Thank you, Your Honor.

M. Draper, | am having trouble hearing you.

Pl ease try to keep your voice up for ne. Thank you.

SPECI AL MASTER THOMPSON: |'m sorry. The court
reporter, your nanme is?

THE REPORTER:  Antoni a Sueoka.

SPECI AL MASTER THOMPSON:  So, thank you, again

M. Draper. And | assune as always you'll be the
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princi pal counsel this norning for Montana?

MR. DRAPER:  Yes, Your Honor.

SPECI AL MASTER THOWPSON: (kay. And then counsel
for Womng, who is on the |ine?

MR. M CHAEL: Yes, Your Honor, Peter M chael
here. Also with ne is David Wllns, Wi-Il-I-ms, Jay
Jerde, and Matthias Sayer.

SPECI AL MASTER THOWPSON: Okay. Again, wel cone
all. And, again, M. Mchael, you'll be the principal
counsel this norning for Wom ng?

MR. M CHAEL: Yes, Your Honor.

SPECI AL MASTER THOWPSON: |Is there anyone on the
line representing North Dakota?

M5. VERLEGER: Jennifer Verleger, Your Honor.

SPECI AL MASTER THOMPSON:. Thank you. Good
mor ni ng.

And so next for the various Amci, start wth the
United States.

MR DUBAO S: Good norning, Your Honor. This is
Jim DuBois, and also WIlliamJay is on.

SPECI AL MASTER THOMPSON: Thank you. And then
for Anadar ko Petrol eum Corporati on.

MR. WGVORE: Yes, Your Honor, M chael W gnore.

SPECI AL MASTER THOMPSON: Okay. And

Ms. Whiteing, did | hear you cone on the |ine?
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M5. WHI TEING Yes, Your Honor. This is Jeanne
Wi t ei ng.

SPECI AL MASTER THOMPSON: Okay. So agai n,
welcone. | hope it's warmor sem-warmfor this tine of
t he year wherever you are.

And why don't we start by tal king about the two
draft menorandum opi nions that | circul ated yesterday.
realize that | didn't give you very nuch tine to revi ew
these, but | want to start out by giving everyone an
opportunity to ask any questions that they have about
these and to tal k about what, if any, steps are next.

So maybe we should start with the draft
menor andum opi ni on on Montana's cl ai ns under
Article 5(b).

First thing is are there any questions?

MR. DRAPER:  Your Honor, this is John Draper. M
first question is whether the parties mght be given
further tinme to review the draft orders that you issued.
We have had themfor |less than 24 hours, and
unfortunately, | was not able to free nyself up yesterday
so |'ve not had sufficient opportunity to | ook at them
So | would request that at the end of the conversation, at
| east, we mght be given further tinme to | ook them over,
determ ne what clarifications we mght need to request and

make ot her points that we think would be hel pful.
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SPECI AL MASTER THOMPSON: That would be fine with

me. What | would suggest with respect to -- well, both of
the opinions -- and | realize | did not give you nuch tine
to, well, review them before the phone call this

norning -- is if people have -- if any of the parties or

the Am ci have suggestions here, would |ike or believe
that the opinions need to be clarified in any fashion or
I f they believe that there are either factual points that
| got incorrect or there is sonething that needs to be
corrected, if the parties or any of the Amci could submt
those to ne by next Friday, so that woul d be Novenber the
11th. Would that be fine with everybody?

MR. DRAPER: That would be fine wth Mntana.
Thank you very nuch, Your Honor.

MR. M CHAEL: Sane wth Wom ng, Your Honor.
That's fine with us.

SPECI AL MASTER THOWPSON: Okay. So let ne
just -- you know, | nean, having said that, if there's any
questions that people want to ask right now, any coment?

MR. M CHAEL: Your Honor, this is Pete M chael.
| had one question. Maybe it's sonmething we can save. |
can put it in witing, also. But on Page 8 -- well, |I'm
junping to the 5(b) to the notion for partial summary
judgnent. Maybe you're not ready to do that yet. | don't

know i f we're tal king about both yet or whether you want
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to just --

SPECI AL MASTER THOMPSON: |'m perfectly happy to
open it up to both.

MR. M CHAEL: Ckay. | have just a general
question on when we tal k about who makes the calls, who is
going to be in the universe. This will affect discovery
of , you know, how broad we | ook for people that m ght have
gi ven sone kind of notice.

On Page 8 you seemto be tal ki ng about
i nformation traveling froma water user to Montana
officials to Wom ng, but then the | anguage seened to be
nore general elsewhere. And | don't know if you had a
limt in mnd where you expected notifications to cone
fromofficials of the state or is it at this point still
uncl ear and you're going to decide that later; in other
words, could an individual water user nmake a call on
behal f of Montana that would be effective?

| guess -- I'mnot sure whether you had a
restriction in mnd or not.

SPECI AL MASTER THOMPSON: So let nme just go back
and give a little bit of a sense of ny philosophy with
respect to the ruling on Wom ng's notion for parti al
sunmary j udgnent.

The key issue for ne was and wll be whether or

not Wom ng had information upon which they would have
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known that there were pre-1950 uses in Montana which were
not being nmet in a given year. And one way, as the

menor andum opi ni on notes, that that could happen woul d be
t hrough sone type of call or notice fromthe State of
Montana to the State of Wom ng.

As both of the two parties have enphasi zed over
tinme, this is a conpact between or anong states, and as a
result it is Montana that is acting on behalf of its
pre-1950 uses. This is water that goes to Montana, but it
goes to Montana specifically to ensure that those pre-1950
uses can continue to be enjoyed. So that's one way.

But as | also note in the draft nenorandum
opinion, it mght very well be that Wom ng woul d have had
other information available to it under which it should
have known that pre-1950 uses in Montana were not being
net, and therefore, under the conpact, it would have had
an obligation to provide additional water across the state
line to neet those particular uses. And that infornmation
presumably could conme froma variety of sources. And at
this point intime |I'mnot ready to try to determ ne what
type of information would have net that particul ar
standard. You know, just -- and | hate to specul ate, but
just to sort of give an exanple.

If there were a group of water users in a | ocal

cof fee shop and Wom ng -- you know, a manager for Wom ng
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over heard sonebody tal ki ng about they weren't getting
their water, you know, it's not clear to ne that that
woul d be adequate. But if there was other information
that, you know, Wom ng shoul d have consi dered credible
that, in fact, Montana was not receiving its water, then
at that point it would not seemthat Montana would need to
I ssue a call or a notice to put Womng on alert that, in
fact, the conpact was bei ng viol at ed.

So in answer to your question, it's not clear to
me that a call should have conme from sonebody other than
Mont ana, the State of Montana, but that information m ght
still be relevant in determ ning whether or not Mntana
can seek dammges.

MR. M CHAEL: That's hel pful, Your Honor,
because, as | said, it would affect how far we reach in
di scovery on that issue.

SPECI AL MASTER THOMPSON: | understand that, and
| understand that by naking it sonething other than sone
type of a formal witten call fromthe State of Mntana,
that that opens up discovery nore. But |ooking at the
conpact in prior cases fromthe Suprene Court, | think
that is the appropriate standard in this particul ar case
even if it makes discovery a little bit broader.

MR. M CHAEL: Just so we know, that's all I

ask -- the reason | asked.
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| think everything else, Your Honor, from
Wom ng's standpoint would be things that we could include
In our cooments and clarifications for next week in
witing.

SPECI AL MASTER THOMPSON: kay. So any ot her
gquesti ons?

Ckay. Let nme go on, then, to the question of the
next steps in the proceedings. |If | think about the two
draft nmenorandum opi nions that | circul ated yesterday,
obvi ously, the notion on Womng's -- I'msorry, the
opi nion on Womng's notion for partial sunmary judgnent,
at this stage | eaves open the ultinmate question of the

particul ar years for which Montana can seek damages. And

so one of the questions will be how long of a discovery
period wll be needed to actually resolve that particul ar
question, so -- before we can reach a final determ nation

on the particul ar years.

In addition to -- well, to that, | know these
cases can frequently be conplex, and therefore, take a
| engthy period of time, but |I'malso quite anxious to nove
the parties to a stage where they can be conducting
di scovery on the various other substantive issues in this
particul ar case.

So | don't know whether either of the two parties

are prepared to -- well, to think wiwth nme this norning
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about what type of a period would be required and how we
m ght nove forward on di scovery.

MR. DRAPER: Your Honor, this is John Draper.
You indicated in your draft CMP sone di scovery periods
starting with the initial disclosures, and while that had
not been entered yet, it seened to us that the period
between the timng of the initial disclosures and the
subsequent deadlines was -- at |east fromwhat we know now
was workable. W think if we can maintain those periods,
that at least at this point we think that that is
practical .

| would nention in that regard, | think in your
draft you have suggested that the initial disclosure occur
on Decenber 2nd. |I'mwondering if there m ght be a
possibility of alittle bit of a dispensation fromthat.
"' m having rotator cuff surgery the week before that. And
If we could possibly indulge ny situation a little bit,
start the period a little bit later to be after the
Chri stmas Hol i day, sonething along those |ines would be
much nore workable fromny point of view

And | think it's -- if we were able to do
sonmething like that and maintain the periods in between
your discovery deadlines as you've outlined them that
that would be a -- that would be a relatively expeditious

way of approaching the discovery and making a few
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practi cal considerations.

SPECI AL MASTER THOMPSON: Let ne actually just
step back for a nonment and try to get a better sense --
because this will be hel pful for ne, a better sense of
what type of discoveries people wll be involved in.

And al ong those lines, let nme just ask at the
outset, | assume that there's -- at least there are three
categories of factual information at the very outset that
the parties will be trying to obtain: One is the nature
of the water rights that currently exist in the two states
in the Yell owstone River system The second one is the
actual water diversions for those years that are at issue,
and then the third is presunably groundwater w thdrawal s.

Am | correct that at |east those three things are
going to be a focus of discovery?

MR MCHAEL: | would agree with that, Your
Honor. This is Pete M chael.

SPECI AL MASTER THOMPSON: And for those three,
what information to people's know edge right now is
actual |y avail abl e?

MR. M CHAEL: Your Honor, | can speak to that.
"Il go ahead and junp in. Pete M chael again.

SPECI AL MASTER THOMPSON: Thank you.

MR. M CHAEL: The nature of water rights that

exist, | suspect Mntana has got probably a copy of our
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tab book, so | think that there's probably no discovery on
Wom ng's rights on existing water rights. W have, you
know, a docunent called the "Tabul ati on Book" that covers
all existing water rights and permts -- permts and al so
adj udi cated rights, so that's pretty nmuch a known
quantity. It has the details, the priority dates, the

pl ace of use, all the good stuff that we need to know,

pl ace of diversion. And --

SPECI AL MASTER THOMPSON: But --

MR. M CHAEL: Go ahead.

SPECI AL MASTER THOMPSON: |'m sorry. One of the
probl ens with tel ephonic conferences is know ng when the
other person is finished. ['ll try to pause before.

MR MCHAEL: | was finished. Go ahead.

SPECI AL MASTER THOWMPSON:  So the tabul ation
book -- is the tabul ation book for both Mntana and
Wom ng or is that just Wom ng?

MR. M CHAEL: That's just Wonmng. | can't speak
to Montana. They just recently adjudicated two streans at
| ssue here, so | don't know how they have that conpil ed.
|"msure there's a decree.

MR DUBOS: This is JimDuBois. They're stil
adj udi cati ng sone of those streans. On the Tongue, they
are not -- the objections haven't been conpleted yet.

MR MCHAEL: | think there's sone grass

KRAMM & ASSOCIATES, INC. Page: 16
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avai | abl e maybe.

"Il speak again to Wom ng, Your Honor, to your
nunber two point which is water diversions.

SPECI AL MASTER THOMPSON:  Unh- huh.

MR. M CHAEL: Wom ng, when the stream goes into
regul ati on, Wom ng keeps track of water diversions. W
have, also, usually it's a weekly report, | believe, up in
that area. The hydrographers put in weekly report, and we
have records of when streans went into regulation. And
then al so deliveries fromstorage. There would be a | ot
of records involving deliveries from storage because
typically that water is shepherded fromstorage to the
poi nt of diversion by the |ocal hydrographer, and they
keep a record of those dates. So we have really a | arge
quantity of records year after year after year.

Now, | can't tell you, you know -- there's --
there probably be -- there may be sone gaps as we get back
towards 1950, maybe it wasn't as conplete in those days.
So | think there's been probably inprovenent over the
years, but -- now, the other question is what happens when

there's no regulation, when the streamis not in

regul ation. There will be situations where the
hydr ogr apher hasn't even swung into action. | know that
Is true in Montana. | think under their statute, too, the

hydr ogr aphers don't necessarily go to work when there's
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plenty of water roaring down the river.

So records of that kind of use would be a little
nore difficult, but I don't think that's a problemfor us,
unl ess the conplaints are anended because 5(b) actually
tries to -- you know, under 5(b) you actually keep track
of quantities of diversions at post-'50 diversion points,
but that's not part of the case now. So | don't think
that's a big issue.

And as | say, at tinmes when there's no regul ation
in Womng, | think generally our understanding is there
IS never a problemin Montana. They're getting all their
pre-'50 water. So | don't think that is an issue for
either side, probably. It would be these tinmes when
Wom ng goes into regulation. W have pretty extensive
records on that; certainly in the | ast decade.

G oundwater withdrawals, 1'lIl nove to that topic,
unl ess you have a question on the diversions.

SPECI AL MASTER THOMPSON: That's fi ne.

MR. M CHAEL: G oundwater w thdrawals, Wom ng
has records of punping fromcoal bed nethane wells. Most
of groundwater w thdrawals that woul d be involved in these
two wat ersheds woul d be coal bed nethane, and they would
be pretty recent because CBM devel opnent didn't begin til
the late ' 90s.

SPECI AL MASTER THOMPSON:  Unh- huh.
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MR MCHAEL: So there's sone records. Ol & Gas
Conservation Conm ssion of Wom ng, | think some of that
I's even avail able online, and al so individual well |ogs
that Wom ng requires records of actual water production.
And, in fact, that's a copy that conmes up about every year
since |'ve been involved at the Yell owstone R ver Conpact
Comm ssion neeting, so that is shared between the states
and di scussed at Yell owstone Conpact Conm ssion neetings
every Decenber. So | think there's pretty good records in
Wom ng of groundwater w thdrawals from coal bed nethane
wel | s.

When it cones to withdrawals fromother wells for
agricultural, there's not that many of them but we have
records of punpage. | think the hydrographers have
reports of wthdrawals, at |east when the streamis in
regul ati on.

SPECI AL MASTER THOMPSON: kay. And, M. Draper,
or Jennifer Anders, if either of you wanted to add
anyt hi ng on the Montana si de.

MR. DRAPER: Your Honor, this is John Draper. W
do have an adjudi cation on the Powder River that is
conplete. And as M. DuBois nentioned, there is -- there
I's an adjudication that is getting close to conpletion on
the Tongue River, but there is still -- there's stil

matters to be addressed in that adjudication, but it's
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conpletely finished at this tine. So we have the records
generated by those proceedi ngs.

| think we're going to be interested, in terns of
areas -- it's been inplied by M. Mchael's coments --
we're going be |ooking at uses going back to 1950, and
there will be state records of that, but there will also
be information and data fromthe federal governnment with
respect to uses that were occurring back at that tine. So
those -- those are areas that we would be getting into.

The groundwat er that has been nentioned as an
| ssue for discovery, there'll be facts and nodeling issues
that need to be investigated, many of which have a
di scovery aspect to them

And as | think M. Mchael has already stated, we
woul d be | ooking at the operations for diversion, storage,
and use of water over the years back to the tim ng,
amount, and | ocation of those uses.

So | think that's a general description of the
type of information that we believe is avail able and would
be subject to discovery. And | mght ask Jennifer Anders
I f she has anything to add to that.

M5. ANDERS: | don't.

SPECI AL MASTER THOMPSON: So it sounds to ne --
and correct ne if I'"'mwong -- then, that we think about

the maj or categories of discovery, first of all, there
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will be the quantitative information regardi ng water
rights, water diversions, groundwater use, the type of
I nformation we |argely just have been tal ki ng about.

Second of all, there will be any discovery that
IS necessary into what type of notice or other information
was provided to or received by Wom ng regardi ng the needs
of pre-1950 appropriators in Montana. So those go to the
partial summary judgnment notion that Wonming fil ed.

Third of all, there will be the expert reports
and deposition of the expert w tnesses, and | expect that
that will be sort of a mmjor aspect of discovery but
towards the end of the discovery period.

So other than those three nmajor categories of
di scovery -- and I'mnot trying to preclude anyone from
maki ng any ot her discovery notions, but are there other
| arge categories of discovery that I'm m ssing here?

MR. M CHAEL: Well, Your Honor, let ne -- maybe
this is a subset of the quantitative information, but --

SPECI AL MASTER THOMPSON:  Un- huh.

MR MCHAEL: -- | think we have to keep in mnd
that, you know, we have a fairly, at this point, stil
I ndi stinct, and the Suprene Court remtted it back to you,
question of Montana's operations wthin Mntana.

SPECI AL MASTER THOWPSON:  Yes.

MR MCHAEL: How did they -- what did they do in
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a year, maybe their pre-'50s weren't getting water, how
did they nanage ot her resources, especially post-'50 uses,
maybe groundwater, other things. That's a subset there.
And if the quantitative information is vague or difficult
to get, that nmay require sone fairly extensive sl euthing,
| guess. W have to certainly find sone key w tnesses
that m ght know, and naybe a few Montana regul ators woul d
know nost of the answers there. It mght be sinple, |
don't know.

SPECI AL MASTER THOMPSON:  Un- huh.

MR MCHAEL: But it's not too clear that we
could just go to sone public records and find it.

SPECI AL MASTER THOMPSON:  Ri ght. Okay.

MR. DRAPER: This is John Draper.

SPECI AL MASTER THOWPSON:  Yes.

MR. DRAPER: Your Honor, this is John Draper. |
did want to enphasi ze the point that you nade that, as |
understand it, you're asking us for our current thinking
on this and are not intending to limt discovery by the
statenents we' re maki ng today.

SPECI AL MASTER THOMPSON: No, not at all. The
reason |I'masking this is just trying to see whether or
not there -- well, both to get a sense of how best to nove
forward with the discovery; second of all, to get a sense

of what type of period is necessary for; and then, third
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of all, to think about whether there's any processes that
could be used to just reduce the overall burden of the
di scovery.

So is there -- and obviously you're free to do
sone of these things on your owmn without ne, but would it
make sense at the very outset, just thinking about the
Information with respect to water rights, water
di versions, groundwater use, to the degree that both sides
do not have all of that data right now to put together a
|ist of the data that both sides believe should be
col l ected here, and then for nme sinply to put out an order
that that will be exchanged?

MR. DRAPER: Your Honor, this is John Draper.
That sounds |like a very useful way to proceed.

SPECI AL MASTER THOMPSON: M. M chael ?

MR MCHAEL: Well, we can do it the
ol d-fashi oned way or we can do it your way, and | think
that makes a | ot of sense, actually.

SPECI AL MASTER THOMPSON: Yeah. It just strikes
nme it is going to save a | ot of paper back and forth if |
request that you and M. Draper confer, see whether or not
you can agree on a list of the infornmation that, to the
degree it is available, that it will be provided to the --
to the other side. To the degree that there are any

di sagreenents over what data is rel evant, we can resolve
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that right away, and | can issue an order which at | east
means that all of the data information. W' re obviously
not tal king about depositions and you m ght very well have
a variety of other types of witten discovery that you
woul d want to engage in, but at least it gets that

I nformati on determ ned and an order out there for both
sides to provide it to the other.

MR. DRAPER: Your Honor, this is John Draper. |
under stand your thought there not to be suggesting that
the parties would not be able to engage in other discovery
If they felt they needed to, but this would be in addition
to those procedures.

SPECI AL MASTER THOMPSON: That's correct. So
again, it strikes nme that the data is going to be a
central elenment of what both sides want. And so it nakes
sense at the very outset to try to agree on what data, you
know, both sides can agree is inportant.

To the degree that there's any di sagreenent over
particul ar data, rather than | eaving the question of its
rel evance to a later point, we can have a di scussion of
that at the outset. And then at that point, | can issue
an order requiring that both Montana and Wom ng provide
what ever information in the formof data that they have to
the other side by a set date.

That hopefully will avoid, as M. Mchael put it,
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t he ol d-fashi oned way of having to do this with a |lot nore
paper, and hopefully it can be just a bl anket discovery
order that provides both parties wth all of the
Information -- all of the data information that seens

rel evant at that point in tine that they need.

Qoviously, if at a later point in tinme, there is
addi tional information that cones to the attention of one
party or the other and they want to request it, then they
are free to -- well, to do that through a docunent request
or whatever else mght seemrelevant, but at least it,
hopefully, wll speed the process up as a whole and
front-load any of the disagreenents that m ght exi st
regarding the rel evance of particul ar data.

MR. M CHAEL: Your Honor, can | ask for a quick
caveat ? Wen we tal k about the word "provide data," |
think a fair anount of our data, certainly if we go back
to 1951, is not going to be conputerized. |[It's avail able.
It's in, you know, storage or stored sone in Sheridan,
sone in Cheyenne. Seens to ne that, you know, that gets
to be a costly thing.

If we're showing the other side that, |ook, we
have this available, it seens to ne we still provide it in
the ol d-fashioned way in terns of cone take a | ook, nake
copi es of what you want as the way we provide it; in other

words, it's not -- you're not going to rule and say,
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Wom ng, you have to, you know, hire 25 people to
conputerize all this to hand deliver it to Montana or vice
versa. | wouldn't think that's where we're goi ng here,
right?

SPECI AL MASTER THOMPSON: That was not ny
I ntent.

MR. M CHAEL: kay. Good.

SPECI AL MASTER THOMPSON: Okay. And so in
I ssuing the draft nenorandum opinion with respect to --
well, Womng's notion for partial summary judgnent, |
realized that this was going to be a potential problem
but if | think about the type of discovery that, for
exanpl e, Montana m ght want to conduct in order to
determ ne what years Wonming had information that should
have put themon notice that, in fact, there was a
deficiency under Section 5(a) of the conpact, | would
expect that Mntana woul d want to depose prior Wom ng
wat er comm ssioners, for exanple, but it mght very well
be that Montana woul d al so want to depose themin
connection with other information regarding, for exanple,
what information was available wth respect to water
diversions in a particul ar year.

And 1'd like to avoid having to have everyone
deposed twi ce, but | also recognize that, you know, to

sone degree what Woning's notion was trying to do was to
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limt the nunber of years where we had to do any type of a

full discovery.

So any suggestions on how to nove forward with
t hat ?

It mght very well be that we're tal ki ng about
two sets of depositions; one at an early stage to try and
determ ne the years for which Mntana can cl ai m danages,
and then once we nmake that determ nation, then going back
to conduct a second set of discovery or would it be
possi ble to just go ahead and conduct the discovery with
one deposition at the outset?

| guess the question is: How nuch nore
burdensone will it be if we do it in two phases rather

t han one phase?

MR. DRAPER:  Your Honor, this is John Draper. M

| mredi at e response to your question is that we woul d want
to consolidate things as nuch as possible so that in

the type of situation you just suggested, we would try to
time things and organize things in a way to mnimze the
need to have to cone back to a person for a second
deposition, unless that person | ater becane an expert in
the case and submtted an expert report, then you woul d
have to cone back. But to the extent that we can, wth
the opportunity that if it isn't possible to do it with

just one, we would certainly hope that both states would
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try to follow that line where we mnimze the need to take
depositions twice and try to cover all the subjects in one
deposi tion.

SPECI AL MASTER THOMPSON: M. M chael, your
t hought s?

MR. M CHAEL: Well, Your Honor, | guess the
question that would al so be posed here would be if we did
do rmultiple depositions of particular wtnesses, would we
get the advantage of it by having a nore definitive
rule -- or a final ruling on our notion for partia
sunmary judgnent as far as what years are in play in tine
to do us sone good in terns of efficiency. | guess that
woul d be the question is how woul d we schedul e t hat.

| don't think it's that difficult, certainly with
tel ephones, if you're on a limted issue and people are
wlling to do tel ephone depositions to do pretty
straightforward and pretty brief depositions on.

But we al so have witten discovery on the issue.
| assune that Mntana would want to send us sonme witten

di scovery asking for any docunent that would |l ook to be a

notice. | don't think we have anything, except from 2004

and 2006, but -- so | just don't know how | ong that would

play out. But, you know, if we had -- you know, we'd have
to be able to do the witten discovery, | think, before

t he depositions.
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And so when you -- by the tine you do that, if
you bifurcate, you' re probably | ooking at, you know,
finalizing that phase of discovery in |late March, nmaybe.
And the reason | say that is interrogatories, you have
built into the current case managenent plan 45-day
responses to interrogatories. So one set of
Interrogatories eats up a nonth and a half. So to get
those out, identify the witnesses that the sides would be
interested in talking to on that issue, | think we would
be -- late March would be -- anything |less than that woul d
be really not enough.

But then it could really nake a difference -- it
would seemto ne it would make a difference, certainly to
Montana, if the years were limted as to how nuch effort
they have -- they would be putting into evaluating all the
guantitative information and having to ook into their own
peopl e and see who wasn't getting water in sone of these
ot her years because ny understanding is they nay not have
very good records of what pre-'50 users were and were not
getting water in past years, so they may have to be
talking to irrigation districts and ranchers. And it
woul d save themtine, | would think, over tine to
bi furcate it in that fashion

So I'mnot necessarily opposed to -- you know, |

t hi nk maybe a bifurcation would be useful if we, you know,
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could do those -- identify those w tnesses, ask those --
t hat subset of questions on the call issue, notification
| ssue, and wap that up, say, by March. It could save
sone tinme in the long run. It's hard for ne to tel

whet her overall that will save us -- can get us to trial
faster or not, but it could save sone appreciable

I nvestigation, certainly by Mntana.

MR. DRAPER: Your Honor, this is John Draper.

SPECI AL MASTER THOWPSON:  Yes.

MR. DRAPER: |I'mnot sure that | fully understand
what M. M chael is proposing there, but it seens further
restrictions in there is -- at least as an initial matter,
I's not sonething that I would want to agree with. If you
were going to lay that out inalittle bit nore detail
maybe we could respond to it, but to try to set now a
deadline, it sounds like, for ruling on the notion for
partial summary judgnment seens a bit prenature.

SPECI AL MASTER THOMPSON: So ny instinct is that
the maj or place where a ruling on the notion for parti al
sunmary judgnent will help both sides will be on the
expert testinony. | nean, presumably you do not want to
have to prepare expert testinony on 60 years of
adm ni stration of the conpact if, in fact, there's only
five years, say, in which Montana can actually claim

damages for a violation of Article 5.
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And so at a mninum| would think that it would
be useful to have a final resolution of Womng's notion
for partial summary judgnent before that date and
sufficiently before that you're not having experts until
the very last nonent | ook at every single year.

I"'malso -- at this point intime, it's not clear
to ne, though, whether or not it will either be feasible
or useful to try to actually nove that tinme up any sooner.
So ny inclination here would be to set probably a
tentative tinme, you know, sonething in the nature of two
nonths or so before the first expert reports would need to
be issued. And I'mnot necessarily sticking with the tine
periods that are in the draft case nmanagenent plan that |
circulated earlier for this purpose.

But |'"mjust thinking if you want to get your
experts prepared and under the case managenent plan you
circulated and also the redraft that | did, M. Draper,
think you' re the first one that woul d have to actually
rel ease your expert reports. | would think you woul d want
to know at sone point earlier than that whether or not
your experts need to -- or what years your experts are
going to need to be tal king to.

MR. DRAPER: Your Honor, this is John Draper.
It's not immediately clear just how that sorts out. |

think I need to take a ook at that with sone expert input
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and determ ne just how those would sort out, but | think

t hose are issues that we should take a |look at, and it

may turn out just as you say. But there may be -- there
may be -- there may be that there's no appreciable
difference between 5 and 60 years when you' ve got data

mar shal ed. And we've certainly dealt with a nunber of
years together when -- we've dealt wth these kinds of

I ssues in other cases. And it may take expert analysis to
determ ne which years are years that need further analysis
and which are not. | think that issue needs a little bit
nore study before we can answer this definitively.

SPECI AL MASTER THOMPSON: M. M chael, your
t hought s?

MR M CHAEL: M thought is | think that you
really hit on a good idea there. | think that, you know,
t he expert developnent is a big deal, and I'msure it's
going to be a | arge expense, so having years truncated or
I f they are going to be reduced would be really hel pful,
and that's -- | think that's a good touchdown for us to
base our scheduling of trying to conplete this notion for
partial summary judgment.

A couple nonths seemfair. Under the current
what you have there, as you said, is you have, you know,
said it is going to be August for their experts yet, but

if it were, that would be June. So we could probably get
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It done what we need to get done on that prelimnary issue
by June to file sonething, supplenental briefs, and so
forth, and the affidavits, et cetera.

I Iitke the idea, though. | think that woul d be
hel pful .

SPECI AL MASTER THOWMPSON:. kay. And, M. Draper,
you' ve nentioned the surgery you're going to have to have
on your rotator disk. I'msorry to hear about that. So
what was going to be your proposal for when the -- what --
how t he dates woul d be revised? From Decenber 2nd until
when woul d you want ?

MR. DRAPER:. Well, if it's sonetine naybe a --
nore than a nonth | ater because that would be right
after -- right after the New Year's, but, say,

February 2nd or sonething like that would, | think -- if
It could be adjusted along those |ines, that would be very
hel pful to nme and give all the parties a little bit of
time after the Christmas/ New Year holiday to marshal the
initial disclosures.

SPECI AL MASTER THOWPSON: So I'mreally hesitant
to nove it two nonths.

M. Mchael, your thoughts? And I know you want
to be -- you know, | realize you want to be hel pful to
M. Draper, as do I, but I'mjust --

VR. M CHAEL: Yeah.
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SPECI AL MASTER THOMPSON: -- curious as to when
you think that you would be ready to do them

MR. M CHAEL: Well, | think, you know, obviously,
| think our task as defendant is not as significant for
the first disclosure because, you know, there's just a
| arger universe the plaintiff has to cover in those first
di sclosures. But we are pretty flexible. | think if it
was one nonth, that would be fine, too, January 3rd, 4th,
sonething like that, if that's your preference, Your
Honor. W're fine any way you want to go.

SPECI AL MASTER THOMPSON:  Ckay. And -- okay.

What | would -- | understand the problens of trying to --
well, to actually get sonmething filed over the holidays.
And, M. Draper, you know, | don't, obviously, want to

force you to try to recover even faster than hopefully you
do. At the sane tine, as | say, |I'mhesitant to push

t hi ngs out two nonths.

And so what | will probably dois to -- well, I'm
going to go back and take a | ook at the cal endar -- but
probably push it to -- well, you know, sonething in the

nature of the second week and maybe the end of the second
week in January.

In the neantine, what | would |ike to be able
to -- well, to do, is to, nunber one, see if we can get an

agreenent before then as to the nature of the witten --
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the witten information -- I'msorry, the data, the
witten data that both sides believe would be rel evant.
s that possible or do we need to use the sane date for
t hat ?

MR. M CHAEL: Your Honor, this is Pete M chael.
W're ready to work on that right away on the data
gat hering what woul d be rel evant.

MR. DRAPER: Your Honor, we would be glad to do
what ever you think is best. There's no reason to put it
at the sane tinme, and just howthis initial list of data
and so on will interact with the initial disclosures is
sonmet hing we need to take a |l ook at, but certainly no
| ater than that tine. And if -- you know, if it's -- if
It's your decision to do it before the holidays, say,

m d- Decenber, we certainly would conform ourselves to
what ever you think is best.

SPECI AL MASTER THOWPSON: (Okay. Ckay. So then
why don't we do the following: Wy don't we -- I'll have
Susan Carter phone around and set another status
conference for later this nonth, recognizing that we have
t he Thanksgiving holiday in here. So, you know, it
could -- you know, it would be later this nonth or the
very begi nning of Decenber, but if we can do it later this
nont h, that would be ny ideal.

And what | would |ike the parties to -- well, to
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do are, nunber one, if counsel for Mntana and Wom ng
could neet and confer and see if they can begin to agree
on the data that | could include in an order -- or |
shoul d include in an order, that would be issued to both
Mont ana and Wyom ng for the production of data to the

ot her side.

So, again, the concept behind this -- and |'|
put this into a case nmanagenent order. So the idea here
Is that there would be a bl anket order for both sides to
produce all data followng into a set nunber of
categories. And what | would |ike counsel for Mntana and
Womng to try to do before the next case nmanagenent --
|"msorry, before the next status conference is to see how
much agreenent they can reach over what those categories
woul d be.

And | would |ike counsel for both sides to see
whet her or not before the next status conference, 1'd |ike
to receive a letter that could be jointly from both sides.
You both can wite separate letters, but | would |like you
both to, well, report back to ne on your progress in doing
t hat, whatever agreenent you' ve reached so far, and the
degree to which there appears to be any energent
di sagr eenents.

So at this point, I'mnot asking you for the

final list, although if you can do it by then, that would
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be fantastic. But | at |east want to see what progress
you can make in agreeing what that list would be. So that
woul d be the first thing | would ask.

The second thing | would ask woul d be that
counsel for both Montana and Wom ng confer on how we
m ght actually stage the di scovery so that during the
overal |l discovery period | could rule on the notion for
partial summary judgnment in tinme to permt both parties to
have advance notice on what their experts would need to
testify on; in other words, as | nentioned earlier, it
seens to ne that the major value of having a ruling on the
notion for partial summary judgnent will be in preparing
t hose expert w tness reports.

And so I'd like the two parties to confer and see
whet her or not they can agree on what that would then nean
about when | would rule on Womng's notion for parti al
summary judgnent and what that woul d nean about the
di scovery prior to ny ruling.

My inclination at the nonent is to assune that
di scovery would be totally open prior to the notion and
that to the degree you can, you would just call a
wtness -- | nean, you woul d depose a witness once in
order to get all the relevant information that you need
fromthat w tness, recognizing that you mght need to

depose the wtness a second tine for a small anount of
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I nformation, but, you know, that rather than calling
sonebody twi ce, you would try to -- well, to call the
person only once.

But, again, I'"'minterested, after you confer, in
your thoughts on the general question of discovery and its
I ntersection with Womng's notion for partial summary
judgnent. So that would be the second issue that we woul d
di scuss at the next status conference.

Let ne just stop there. Any thoughts or
guestions on that?

MR. M CHAEL: No, Your Honor. This is Pete
M chael .

MR. DRAPER: This is John Draper. That sounds
| i ke a good approach.

SPECI AL MASTER THOMPSON: Okay. And then as |
mentioned earlier, if by next Friday, if counsel for
either side wishes to do so, they can submt a letter to
me that woul d, nunber one, include any questions that they
bel i eve could and should be clarified in nmy final
menor andum opi nions on the two issues that | heard back at
the end of Septenmber. So the first question is, again, is
there anything | should be clarifying?

And then, second of all, if people notice any
errors of fact that | need to correct before finalizing

t hese two nenoranda opinion, that would be useful, also.
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And Amci are also free to do that, if they want,
and | wll then take that into account in finalizing the
two nenoranda opi ni on.

Ckay. So anything el se that people think we
shoul d address this norning?

MR MCHAEL: This is Pete Mchael. | guess
there's one other question that has been hangi ng out there
alittle bit. And based on your decision on the 5(b)
aspect of the case, Article 5(b), you had a | ot of
di scussion there about the possibility of amendnent of the
conplaint. And obviously, you know, as far as discovery
goes, you haven't inposed the discovery schedul e here, so
we don't know. But it seens to ne if there was an
anendnent and it was permtted at sonme point by the court,
then that changes the scope of the case and coul d have
| npacts on the discovery plan.

So | don't know -- | guess | don't even -- |I'm
not quite sure even fromyour order whether you were
anticipating that if Montana decides it wants to try to
anend its conplaint, whether it would do that in a notion
to you that would then, you know, take the recomended
decision up to the court or whether they woul d address
that directly to the court itself.

But obviously that could throw a fairly large

nonkey wench into our planning here, so |I thought | would
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just put that on the table. |It's not sonething that is --
well, that ball is not in our court, of course, but |
think it's sonething that maybe is worth nentioning before
we cl ose.

SPECI AL MASTER THOMPSON: Yeah. Thank you for
raising that. So |let ne give one or two thoughts on that,
and then ask a question of M. Jay or M. DuBois or
actually any of the counsel.

The first is that as | note in the menorandum
opi nion on Montana's clainms under Article 5(b), you know,
' ve not concluded that the current conpl aint does not
cover any alleged violations of the conpact other than
W th respect to the pre-1950 uses.

Womng -- I'msorry, Montana remains free to
seek to anend its conplaint. As | nentioned in the
menor andum opi ni on, obviously that is a high standard. It
I's higher than it is in other types of proceedi ngs, but
it's not an inpossible standard. And, in fact, there in a
nunber of the prior original actions, the plaintiffs have
been permtted to anend their conplaints.

If Montana plans to anend its conplaints, it
should -- or as you point out, it's up to them but |
woul d think that the anendnents would be nmuch better -- or
petition to anmend woul d be nmuch better received if it is

filed as soon as Montana realizes that the -- that an
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anendnent would be in its view appropriate.

So, in other words, if there are particul ar
al | egati ons which Montana believes that it could add at
this particular point in time; in other words, that it has
the basis for doing so, then it should do so imredi ately
because the longer it waits to seek to try to anend the
conplaint, I would think the less well received it would
be.

In other cases sonetines it has not been unti
sone di scovery has been conducted that a party has
realized that there is a cause of action or violation that
It should add. And so obviously, Mntana cannot petition
to try to anend the conplaint to add any of those right
now. But, again, if sonething |ike that cane to Montana's
attention, then | would think it advisable for Montana to
petition to anmend the conplaint as soon as it can after
that cones to its attention. So that is sort of nmy answer
to the -- to the first part of your question, M. Mchael.

The second part is that | have -- | have assuned
that the correct procedure would be to ask the Suprene
Court to amend the conplaint, and that the court then, if
It wishes to, could then refer that to ne for additional
resolution. But since this is the first tinme |'ve been
i nvolved in an original jurisdiction matter, | want to

turn to M. Jay or M. Draper or others who have been
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i nvolved in prior original jurisdiction matters to correct
me if I'mwong about that.

MR. JAY: Your Honor, this is WIlliamJay. Thank
you for taking our viewon that. | do think that in
previ ous cases parties have asked the Suprene Court for
| eave to anmend, and the court has routinely referred those
to the Master.

I know that that was the case in Nebraska vs.
Wom ng, the case that we all often cite about the
standard for | eave to anend an original -- in original
cases. | don't know that it has been the court's
I nvari able practice, but | certainly don't think that the
court would | ook askance if the pleadings were filed with
themrather than with you.

SPECI AL MASTER THOWMPSON: Okay. M. Draper, do
you have anything to add?

MR. DRAPER: Your Honor, this is John Draper. |
don't think |I have anything to add to what M. Jay said at
this time. As |'ve nentioned at the outset, we need to
take a | ook at your ruling and including the part of your
order on that procedure, but certainly |I'd agree wth what
M. Jay said.

SPECI AL MASTER THOMPSON: Okay. | guess the
other thing which is hanging out there is the question --

and this will be sonething that, M. Draper, you m ght be
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ready to address by the next status conference is the
question of whether or not Montana will want ne to file
with the Suprene Court an interimreport with respect to
ny ruling on Montana's clains under Article 5(b).

" mnot asking you to address it right now, but
it would be great if you could give ne your thoughts on
that at the next status conference.

As | indicated when we all assenbled in Denver,
one of the problens, of course, with the interimreports
Is that, you know, | file the interimreport. After the
Suprene Court receives it, they then ask for exceptions.
Exceptions are filed. They then decide whether or not to
actually hear the exceptions, and it can be a year to a
year and a half before it gets back.

So ny inclination would be that even if | filed
an interimreport on nmy rulings on Montana's clains under
Article 5(b) to proceed with discovery on the pre-1950
cl ai ns because | think that we can nove forward with the
di scovery on that, and that if the Suprene Court were
ultimately to conclude that | was wong and that Montana
has a nmuch larger set of clains, | think a ot of the data
and information that would be collected would be equal ly
relevant to -- well, to both and that the whol e process
woul d have been significantly advanced.

So although I knowit's a little bit unusual to
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continue in these cases on a two-track process, that woul d
be ny inclination if it seened appropriate to file an
interimreport on ny ruling wwth respect to Montana's
clainms under Article 5(b).

The ot her aspect of this gets back to your
question, M. Mchael, about seeking an anendnent. |If
Mont ana does want ne to file an interimreport, before
filing that interimreport, Mntana mght very well want
to file any anendnents -- or, I'msorry, petition for
| eave to file any anendnents so that | can al so, you know,
I f those were referred to ne, then rule on those sinply so
that if -- I"mjust trying to think in terns of overal
el apsed ti ne.

I would hate to have a process where | filed an
interimreport on the Article 5(b) clains. The Suprene
Court rejects any exception that Montana files to that.
Montana then files a petition to anmend their conplaint. |
rule on that, and then we go up to the Suprene Court yet
again.

And so I'mthinking that it m ght nmake sense if
Mont ana decided it was one of the things they want to do
If I"mcorrect that the -- that the only violation of the
conpact alleged is the pre-1950 uses and they wanted a
petition to anend to al so include other issues. It mght

make sense to try to get a ruling on a petition to anmend
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and then have one interimreport that presents all that
I ssue to the Suprene Court.

| realize that's a little bit, again, unusual,
and | would think that it would require an explicit
under st andi ng that Montana woul d be petitioning to anend
Its conplaint without waiving its rights to object to ny
ruling that, in fact, those alleged violations aren't
already in its conplaint. But | think that would speed up
the entire process.

So | state all of that just to get sone thoughts
out on the table, not to expect anyone to say how t hey
plan to proceed at the nonent, but just put that on the
tabl e, and then we can discuss that further at the next
status conference.

So | guess the only question is: |Is anyone
totally confused by what | was just suggesting?

Ckay. So any other thoughts, then, this norning?

MR. WGMORE: Your Honor, this is Mchael Wgnore
for Anadarko. And | guess the other issue that | raised
with the hearing in Denver that |I'mnot sure where we
stand is how we nove forward wth which you've sent out as
a proposed case managenent plan because as | nenti oned,
you know, ny client is still concerned with sone of the --
how t he case managenent plan woul d ot herwi se change its

rights under Rule 45 for discovery agai nst other party --

KRAMM & ASSOCIATES, INC.

Page: 45



Transcript of Proceedings

STATE OF MONTANA vs. STATE OF WYOMING, et al.

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

agai nst nonparties.

And | nentioned that at the hearing, but |I'm not
sure where we stand on noving forward wth the case
managenent plan, whether it -- we're taking conment -- you
know, whether you would |ike conments on it.

As | nentioned, you know, sone of the coments
that we had provided to the states were not incorporated
into the final draft that was forwarded to you. And so |
guess maybe it's just worth a little di scussion on where
we nove with the case managenent plan.

SPECI AL MASTER THOMPSON: So what is the nature
of those conmuni cati ons?

MR WGVORE: Well, what occurred is that, you

know, the parties and all the Am ci had a nunber of series

of calls and each -- you know, everybody provided conmments
on the draft that was provided. Sone of -- not all the
comments were accepted. | nean, you know, in particular,

we have sone concerns about the l[imtations of our
participating in depositions solely with respect to our
own W t nesses.

You know, | view this as -- fromour standpoint,
we are a nonparty, and the case nanagenent plan, you know,
for ny clients is nore of a deal that we'd accept. You
know, in exchange for being an enhanced Am cus, we woul d

be in effect waiving sone of the rights we would otherw se
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have with respect to di scovery against nonparties to a
case under Rule 45. And |I'mnot sure that, you know,
given the current draft that ny clients are wlling to
accept that deal, frankly.

SPECI AL MASTER THOMPSON:  Ckay. Wy --

MR WGMORE: Because | think it's just -- |
guess the draft came out right at the end of Septenber
right before the last hearing, and I -- and, you know, it
has not yet been entered. And we have sone concerns with
it, and | just wanted to di scuss how we coul d possibly
address those concerns.

SPECI AL MASTER THOWPSON. (kay. If you could do
this: If you could provide a letter to ne that if it's
easi est, you can sinply attach any prior coments that you
have provided to the parties or if you want to, well, do
just a new letter that incorporates those and specifically
addresses the draft case managenent plan that | circul ated
in Septenber. |If you could do that within the next week,
say, if you can do that by next Friday, then | wll take a
| ook at that.

And what | wll want to do at the next status
conference is | wll before that status conference -- now,
let's see here. What | will want to do is inmmediately
after that status conference finalize the case managenent

plan. So if you can circulate -- if you can send ne a
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| etter, then that will permt nme to think about that prior
to the next status conference, and we'll allow us to
address that then.

Does that sound fine?

MR WGMORE: Yeah, that's fine wwth ne. | don't
mean to nonopolize. | don't know if any of the other
parties of the Amci had comments that were in the plan or
not. That sounds fine with ne.

SPECI AL MASTER THOMPSON: | think you're probably
the only one in the -- well, go ahead. [|'msorry.
didn't nmean to interrupt.

MR. DRAPER: Your Honor, this is John Draper. |
was just going to say, | need to go back and take a | ook
at that. M offhand recollection is that when we
submtted that original case managenent plan to you, that
we had worked out all the differences anong the parties
and the Amci. And I think the other parties need to al so
take a | ook at what M. Wgnore is asserting at this point
and be given an opportunity to address those points either
in witing or at the next status conference.

SPECI AL MASTER THOMPSON: That is fine.

And, in fact, | was about to say that either
Mont ana or Womnming, if it wwshes to either, one, file a
|l etter comenting on M. Wgnore's concerns prior to the

next status conference or, two, be prepared to discuss it
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at the status conference or both.

MR. WGVORE: Thank you.

SPECI AL MASTER THOMPSON: (kay. So let ne just
try to summari ze where we are.

The first thing is | just want to enphasize to
the parties again that even though we wll be delaying the
Decenber 2nd date for initial disclosures, and as | say,
nmy inclination is to delay it until probably that second
weekend in January so you don't have to do it the day
after New Year's. But, hopefully, M. Draper, even though
whi |l e you' ve been recovering, there will be other people
in your firmand in Montana that can be working on that.
Even though that wll be delayed, | want to try and keep
the original schedule that | had set out in that draft
case nmanagenent plan | circulated in Septenber. | want to
try and keep it as close to the dates that | originally
set in it as possible.

| realize that, you know, there's always been
nore conplexities here than we probably originally
anticipated, but | really want to nove on to discovery.

So the parties should not assune that sinply because the
case nmanagenent plan has not been filed yet, that that
nmeans that we'll keep adding an additional nonth on to the
various dates each tine that we have a status conference.

So peopl e should be prepared to begin discovery
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at the beginning of next year, and basically, we will try
to conplete it for this first phase over the course of the
next year. So please keep that in mnd, as you are

al |l ocati ng your resources.

The second thing is we wll set another status
conference for, hopefully, later this nonth. And at that
status conference, as | said, there are several things
"Il want to discuss. One, is how well the parties have
proceeded in trying to, well, develop a |ist of categories
of information and data that woul d be avail able in Mntana
and Wom ng that would then be produced to the other side.
So that's the first thing.

The second thing is how to incorporate a final
ruling on Womng's notion for partial summary judgnent
into the discovery schedule. And as | said, it strikes ne
that we will want to have a final ruling on that prior to
the tine that expert reports need to be disclosed and
sufficiently ahead so that both sides will be able to save
noney and resources in the preparation of those reports.

Third of all, at that status conference, we
shoul d di scuss, nunber one, whether or not Mntana, given
nmy ruling on their clains under Article 5(b), intends to
petition at this point in tine for any amendnents to their
conpl ai nt and whether or not they do -- whether or not

Montana would like nme to file an interimreport with the
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Suprene Court regarding ny ruling on Montana's cl ai ns
under Article 5(b).

Fourth of all, we will have a discussion of the
concerns that Anadarko has raised with respect to ny draft
case managenent plan and Rul e 45.

And then, finally, | think this is fifth on the
list, any other final thoughts on the case -- on the draft
case nmanagenent plan that | circulated in Septenber with
again, ny goal being that after the next status conference
that | will finalize that status conference; that we wll
have initial disclosures in the second week of January;
and that we will also set up a schedule, if the parties
haven't already agreed, for finalizing the terns of an
order that would provide for the bl anket production of
data and other information regarding water rights, water
di versions, groundwater use, whatever other categories you
beli eve should be in that order for blanket production of
I nformation. Ckay?

I think that was everything we tal ked about doing
at the next status conference. |s there anything el se
t hat should be on the agenda for the next status
conf erence?

MR. M CHAEL: Not hing from Wom ng, Your Honor.

MR. DRAPER: Not hing from Montana, Your Honor.

SPECI AL MASTER THOMPSON: Okay. And so anything
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el se that we need to discuss this norning?

I think that's everything.

Ckay. If not, then | appreciate everybody's
participation this norning. And Susan Carter will start
phoni ng around this norning or this afternoon to find a
time for that |ate Novenber status conference.

MR. M CHAEL: Your Honor, this is Pete M chael.
If I mght nention to the court reporter, we would |ike a
copy of today's status conference.

MR. DRAPER: Your Honor, this is John Draper. W
would i ke a transcript, as we would |i ke of every such
conf erence.

SPECI AL MASTER THOWPSON: Ckay. One of the
things I'll do is -- would both Wom ng and Montana |i ke
that to be just a standing order unless you say ot herw se
because one of the things that Susan Carter can do is in
arranging the court reporter in the future is just make
clear that both of you would |ike a copy.

MR. M CHAEL: That would be great, Your Honor.

MR. DRAPER: Yes, Your Honor.

SPECI AL MASTER THOMPSON: | will do that. | wll
al so incorporate everything | just said into an order so
that you also have it in a short witten form

Ckay. Thank you very much everybody. | hope you

have a good day.

KRAMM & ASSOCIATES, INC.

Page: 52



Transcript of Proceedings STATE OF MONTANA vs. STATE OF WYOMING, et a.

1 MR. DRAPER: Thank you, Your Honor.

2 MR. M CHAEL: Thank you, Your Honor.

3
4 (End of proceedings at 9:57 A M)
5
6

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

KRAMM & ASSOCIATES, INC. Page: 53



Transcript of Proceedings

STATE OF MONTANA vs. STATE OF WYOMING, et al.

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

STATE OF CALI FORNI A )

COUNTY OF SAN DI EGO )

|, ANTONI A SUEOKA, Certified Shorthand Reporter
No. 9007, State of California, do hereby certify:

That sai d proceedi ngs were taken at the tine and
pl ace therein named and were reported by nme in shorthand
and transcri bed by neans of conputer-aided transcription,
and that the foregoing pages are a full, conplete, and
true record of said proceedi ngs.

And | further certify that | ama disinterested
person and amin no way interested in the outcone of said
action, or connected with or related to any of the parties
In said action, or to their respective counsel.

The di smantling, unsealing, or unbinding of the
original transcript will render the reporter's certificate
nul | and voi d.

I N WTNESS WHERECF, | have hereunto set ny hand

this 11th day of Novenber, 2011.
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             1      SAN DIEGO, CALIFORNIA, NOVEMBER 3, 2011, 8:31 A.M.



             2                            - - -



             3           SPECIAL MASTER THOMPSON:  Let's begin.  



             4           So why don't we start out by finding out who is 



             5  on the line at the moment for the various parties.  



             6           So first of all, who is on the line right now for 



             7  Montana?  



             8           MR. DRAPER:  Your Honor, this is John Draper.  



             9  I'm on the line with Jeffrey Wechsler and Laura Katz here 



            10  in Santa Fe and Jennifer Anders is also on the line.  



            11           SPECIAL MASTER THOMPSON:  Thank you.  



            12           (Michael Wigmore joined the meeting.)  



            13           THE REPORTER:  Your Honor, if I may -- 



            14           (Jeanne Whiteing joined the meeting.)  



            15           SPECIAL MASTER THOMPSON:  My guess is that is 



            16  probably close to everybody.  



            17           So the court reporter was saying something.  



            18           THE REPORTER:  Yes.  Thank you, Your Honor.  



            19           Mr. Draper, I am having trouble hearing you.  



            20  Please try to keep your voice up for me.  Thank you.  



            21           SPECIAL MASTER THOMPSON:  I'm sorry.  The court 



            22  reporter, your name is?  



            23           THE REPORTER:  Antonia Sueoka.  



            24           SPECIAL MASTER THOMPSON:  So, thank you, again 



            25  Mr. Draper.  And I assume as always you'll be the 
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             1  principal counsel this morning for Montana?  



             2           MR. DRAPER:  Yes, Your Honor.  



             3           SPECIAL MASTER THOMPSON:  Okay.  And then counsel 



             4  for Wyoming, who is on the line?  



             5           MR. MICHAEL:  Yes, Your Honor, Peter Michael 



             6  here.  Also with me is David Willms, W-i-l-l-m-s, Jay 



             7  Jerde, and Matthias Sayer.  



             8           SPECIAL MASTER THOMPSON:  Okay.  Again, welcome 



             9  all.  And, again, Mr. Michael, you'll be the principal 



            10  counsel this morning for Wyoming?  



            11           MR. MICHAEL:  Yes, Your Honor.  



            12           SPECIAL MASTER THOMPSON:  Is there anyone on the 



            13  line representing North Dakota?  



            14           MS. VERLEGER:  Jennifer Verleger, Your Honor.  



            15           SPECIAL MASTER THOMPSON:  Thank you.  Good 



            16  morning.  



            17           And so next for the various Amici, start with the 



            18  United States.  



            19           MR. DUBOIS:  Good morning, Your Honor.  This is 



            20  Jim DuBois, and also William Jay is on.  



            21           SPECIAL MASTER THOMPSON:  Thank you.  And then 



            22  for Anadarko Petroleum Corporation.  



            23           MR. WIGMORE:  Yes, Your Honor, Michael Wigmore.  



            24           SPECIAL MASTER THOMPSON:  Okay.  And 



            25  Ms. Whiteing, did I hear you come on the line?  
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             1           MS. WHITEING:  Yes, Your Honor.  This is Jeanne 



             2  Whiteing.  



             3           SPECIAL MASTER THOMPSON:  Okay.  So again, 



             4  welcome.  I hope it's warm or semi-warm for this time of 



             5  the year wherever you are.  



             6           And why don't we start by talking about the two 



             7  draft memorandum opinions that I circulated yesterday.  I 



             8  realize that I didn't give you very much time to review 



             9  these, but I want to start out by giving everyone an 



            10  opportunity to ask any questions that they have about 



            11  these and to talk about what, if any, steps are next.  



            12           So maybe we should start with the draft 



            13  memorandum opinion on Montana's claims under 



            14  Article 5(b).  



            15           First thing is are there any questions?  



            16           MR. DRAPER:  Your Honor, this is John Draper.  My 



            17  first question is whether the parties might be given 



            18  further time to review the draft orders that you issued.  



            19  We have had them for less than 24 hours, and 



            20  unfortunately, I was not able to free myself up yesterday 



            21  so I've not had sufficient opportunity to look at them.  



            22  So I would request that at the end of the conversation, at 



            23  least, we might be given further time to look them over, 



            24  determine what clarifications we might need to request and 



            25  make other points that we think would be helpful.  
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             1           SPECIAL MASTER THOMPSON:  That would be fine with 



             2  me.  What I would suggest with respect to -- well, both of 



             3  the opinions -- and I realize I did not give you much time 



             4  to, well, review them before the phone call this 



             5  morning -- is if people have -- if any of the parties or 



             6  the Amici have suggestions here, would like or believe 



             7  that the opinions need to be clarified in any fashion or 



             8  if they believe that there are either factual points that 



             9  I got incorrect or there is something that needs to be 



            10  corrected, if the parties or any of the Amici could submit 



            11  those to me by next Friday, so that would be November the 



            12  11th.  Would that be fine with everybody?  



            13           MR. DRAPER:  That would be fine with Montana.  



            14  Thank you very much, Your Honor.  



            15           MR. MICHAEL:  Same with Wyoming, Your Honor.  



            16  That's fine with us.  



            17           SPECIAL MASTER THOMPSON:  Okay.  So let me 



            18  just -- you know, I mean, having said that, if there's any 



            19  questions that people want to ask right now, any comment?  



            20           MR. MICHAEL:  Your Honor, this is Pete Michael.  



            21  I had one question.  Maybe it's something we can save.  I 



            22  can put it in writing, also.  But on Page 8 -- well, I'm 



            23  jumping to the 5(b) to the motion for partial summary 



            24  judgment.  Maybe you're not ready to do that yet.  I don't 



            25  know if we're talking about both yet or whether you want 
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             1  to just -- 



             2           SPECIAL MASTER THOMPSON:  I'm perfectly happy to 



             3  open it up to both.  



             4           MR. MICHAEL:  Okay.  I have just a general 



             5  question on when we talk about who makes the calls, who is 



             6  going to be in the universe.  This will affect discovery 



             7  of, you know, how broad we look for people that might have 



             8  given some kind of notice.  



             9           On Page 8 you seem to be talking about 



            10  information traveling from a water user to Montana 



            11  officials to Wyoming, but then the language seemed to be 



            12  more general elsewhere.  And I don't know if you had a 



            13  limit in mind where you expected notifications to come 



            14  from officials of the state or is it at this point still 



            15  unclear and you're going to decide that later; in other 



            16  words, could an individual water user make a call on 



            17  behalf of Montana that would be effective?  



            18           I guess -- I'm not sure whether you had a 



            19  restriction in mind or not.  



            20           SPECIAL MASTER THOMPSON:  So let me just go back 



            21  and give a little bit of a sense of my philosophy with 



            22  respect to the ruling on Wyoming's motion for partial 



            23  summary judgment.  



            24           The key issue for me was and will be whether or 



            25  not Wyoming had information upon which they would have 
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             1  known that there were pre-1950 uses in Montana which were 



             2  not being met in a given year.  And one way, as the 



             3  memorandum opinion notes, that that could happen would be 



             4  through some type of call or notice from the State of 



             5  Montana to the State of Wyoming.  



             6           As both of the two parties have emphasized over 



             7  time, this is a compact between or among states, and as a 



             8  result it is Montana that is acting on behalf of its 



             9  pre-1950 uses.  This is water that goes to Montana, but it 



            10  goes to Montana specifically to ensure that those pre-1950 



            11  uses can continue to be enjoyed.  So that's one way.  



            12           But as I also note in the draft memorandum 



            13  opinion, it might very well be that Wyoming would have had 



            14  other information available to it under which it should 



            15  have known that pre-1950 uses in Montana were not being 



            16  met, and therefore, under the compact, it would have had 



            17  an obligation to provide additional water across the state 



            18  line to meet those particular uses.  And that information 



            19  presumably could come from a variety of sources.  And at 



            20  this point in time I'm not ready to try to determine what 



            21  type of information would have met that particular 



            22  standard.  You know, just -- and I hate to speculate, but 



            23  just to sort of give an example.  



            24           If there were a group of water users in a local 



            25  coffee shop and Wyoming -- you know, a manager for Wyoming 
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             1  overheard somebody talking about they weren't getting 



             2  their water, you know, it's not clear to me that that 



             3  would be adequate.  But if there was other information 



             4  that, you know, Wyoming should have considered credible 



             5  that, in fact, Montana was not receiving its water, then 



             6  at that point it would not seem that Montana would need to 



             7  issue a call or a notice to put Wyoming on alert that, in 



             8  fact, the compact was being violated.  



             9           So in answer to your question, it's not clear to 



            10  me that a call should have come from somebody other than 



            11  Montana, the State of Montana, but that information might 



            12  still be relevant in determining whether or not Montana 



            13  can seek damages.  



            14           MR. MICHAEL:  That's helpful, Your Honor, 



            15  because, as I said, it would affect how far we reach in 



            16  discovery on that issue.  



            17           SPECIAL MASTER THOMPSON:  I understand that, and 



            18  I understand that by making it something other than some 



            19  type of a formal written call from the State of Montana, 



            20  that that opens up discovery more.  But looking at the 



            21  compact in prior cases from the Supreme Court, I think 



            22  that is the appropriate standard in this particular case 



            23  even if it makes discovery a little bit broader.  



            24           MR. MICHAEL:  Just so we know, that's all I 



            25  ask -- the reason I asked.  
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             1           I think everything else, Your Honor, from 



             2  Wyoming's standpoint would be things that we could include 



             3  in our comments and clarifications for next week in 



             4  writing.  



             5           SPECIAL MASTER THOMPSON:  Okay.  So any other 



             6  questions?  



             7           Okay.  Let me go on, then, to the question of the 



             8  next steps in the proceedings.  If I think about the two 



             9  draft memorandum opinions that I circulated yesterday, 



            10  obviously, the motion on Wyoming's -- I'm sorry, the 



            11  opinion on Wyoming's motion for partial summary judgment, 



            12  at this stage leaves open the ultimate question of the 



            13  particular years for which Montana can seek damages.  And 



            14  so one of the questions will be how long of a discovery 



            15  period will be needed to actually resolve that particular 



            16  question, so -- before we can reach a final determination 



            17  on the particular years.  



            18           In addition to -- well, to that, I know these 



            19  cases can frequently be complex, and therefore, take a 



            20  lengthy period of time, but I'm also quite anxious to move 



            21  the parties to a stage where they can be conducting 



            22  discovery on the various other substantive issues in this 



            23  particular case.  



            24           So I don't know whether either of the two parties 



            25  are prepared to -- well, to think with me this morning 
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             1  about what type of a period would be required and how we 



             2  might move forward on discovery.  



             3           MR. DRAPER:  Your Honor, this is John Draper.  



             4  You indicated in your draft CMP some discovery periods 



             5  starting with the initial disclosures, and while that had 



             6  not been entered yet, it seemed to us that the period 



             7  between the timing of the initial disclosures and the 



             8  subsequent deadlines was -- at least from what we know now 



             9  was workable.  We think if we can maintain those periods, 



            10  that at least at this point we think that that is 



            11  practical.  



            12           I would mention in that regard, I think in your 



            13  draft you have suggested that the initial disclosure occur 



            14  on December 2nd.  I'm wondering if there might be a 



            15  possibility of a little bit of a dispensation from that.  



            16  I'm having rotator cuff surgery the week before that.  And 



            17  if we could possibly indulge my situation a little bit, 



            18  start the period a little bit later to be after the 



            19  Christmas Holiday, something along those lines would be 



            20  much more workable from my point of view.  



            21           And I think it's -- if we were able to do 



            22  something like that and maintain the periods in between 



            23  your discovery deadlines as you've outlined them, that 



            24  that would be a -- that would be a relatively expeditious 



            25  way of approaching the discovery and making a few 
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             1  practical considerations.  



             2           SPECIAL MASTER THOMPSON:  Let me actually just 



             3  step back for a moment and try to get a better sense -- 



             4  because this will be helpful for me, a better sense of 



             5  what type of discoveries people will be involved in.  



             6           And along those lines, let me just ask at the 



             7  outset, I assume that there's -- at least there are three 



             8  categories of factual information at the very outset that 



             9  the parties will be trying to obtain:  One is the nature 



            10  of the water rights that currently exist in the two states 



            11  in the Yellowstone River system.  The second one is the 



            12  actual water diversions for those years that are at issue, 



            13  and then the third is presumably groundwater withdrawals.  



            14           Am I correct that at least those three things are 



            15  going to be a focus of discovery?  



            16           MR. MICHAEL:  I would agree with that, Your 



            17  Honor.  This is Pete Michael.  



            18           SPECIAL MASTER THOMPSON:  And for those three, 



            19  what information to people's knowledge right now is 



            20  actually available?  



            21           MR. MICHAEL:  Your Honor, I can speak to that.  



            22  I'll go ahead and jump in.  Pete Michael again.  



            23           SPECIAL MASTER THOMPSON:  Thank you.  



            24           MR. MICHAEL:  The nature of water rights that 



            25  exist, I suspect Montana has got probably a copy of our 
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             1  tab book, so I think that there's probably no discovery on 



             2  Wyoming's rights on existing water rights.  We have, you 



             3  know, a document called the "Tabulation Book" that covers 



             4  all existing water rights and permits -- permits and also 



             5  adjudicated rights, so that's pretty much a known 



             6  quantity.  It has the details, the priority dates, the 



             7  place of use, all the good stuff that we need to know, 



             8  place of diversion.  And -- 



             9           SPECIAL MASTER THOMPSON:  But -- 



            10           MR. MICHAEL:  Go ahead.  



            11           SPECIAL MASTER THOMPSON:  I'm sorry.  One of the 



            12  problems with telephonic conferences is knowing when the 



            13  other person is finished.  I'll try to pause before.  



            14           MR. MICHAEL:  I was finished.  Go ahead.  



            15           SPECIAL MASTER THOMPSON:  So the tabulation 



            16  book -- is the tabulation book for both Montana and 



            17  Wyoming or is that just Wyoming?  



            18           MR. MICHAEL:  That's just Wyoming.  I can't speak 



            19  to Montana.  They just recently adjudicated two streams at 



            20  issue here, so I don't know how they have that compiled.  



            21  I'm sure there's a decree.  



            22           MR. DUBOIS:  This is Jim DuBois.  They're still 



            23  adjudicating some of those streams.  On the Tongue, they 



            24  are not -- the objections haven't been completed yet.  



            25           MR. MICHAEL:  I think there's some grass 
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             1  available maybe.  



             2           I'll speak again to Wyoming, Your Honor, to your 



             3  number two point which is water diversions.  



             4           SPECIAL MASTER THOMPSON:  Uh-huh.  



             5           MR. MICHAEL:  Wyoming, when the stream goes into 



             6  regulation, Wyoming keeps track of water diversions.  We 



             7  have, also, usually it's a weekly report, I believe, up in 



             8  that area.  The hydrographers put in weekly report, and we 



             9  have records of when streams went into regulation.  And 



            10  then also deliveries from storage.  There would be a lot 



            11  of records involving deliveries from storage because 



            12  typically that water is shepherded from storage to the 



            13  point of diversion by the local hydrographer, and they 



            14  keep a record of those dates.  So we have really a large 



            15  quantity of records year after year after year.  



            16           Now, I can't tell you, you know -- there's -- 



            17  there probably be -- there may be some gaps as we get back 



            18  towards 1950, maybe it wasn't as complete in those days.  



            19  So I think there's been probably improvement over the 



            20  years, but -- now, the other question is what happens when 



            21  there's no regulation, when the stream is not in 



            22  regulation.  There will be situations where the 



            23  hydrographer hasn't even swung into action.  I know that 



            24  is true in Montana.  I think under their statute, too, the 



            25  hydrographers don't necessarily go to work when there's 
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             1  plenty of water roaring down the river.  



             2           So records of that kind of use would be a little 



             3  more difficult, but I don't think that's a problem for us, 



             4  unless the complaints are amended because 5(b) actually 



             5  tries to -- you know, under 5(b) you actually keep track 



             6  of quantities of diversions at post-'50 diversion points, 



             7  but that's not part of the case now.  So I don't think 



             8  that's a big issue.  



             9           And as I say, at times when there's no regulation 



            10  in Wyoming, I think generally our understanding is there 



            11  is never a problem in Montana.  They're getting all their 



            12  pre-'50 water.  So I don't think that is an issue for 



            13  either side, probably.  It would be these times when 



            14  Wyoming goes into regulation.  We have pretty extensive 



            15  records on that; certainly in the last decade.  



            16           Groundwater withdrawals, I'll move to that topic, 



            17  unless you have a question on the diversions.  



            18           SPECIAL MASTER THOMPSON:  That's fine.  



            19           MR. MICHAEL:  Groundwater withdrawals, Wyoming 



            20  has records of pumping from coal bed methane wells.  Most 



            21  of groundwater withdrawals that would be involved in these 



            22  two watersheds would be coal bed methane, and they would 



            23  be pretty recent because CBM development didn't begin till 



            24  the late '90s.  



            25           SPECIAL MASTER THOMPSON:  Uh-huh.  
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             1           MR. MICHAEL:  So there's some records.  Oil & Gas 



             2  Conservation Commission of Wyoming, I think some of that 



             3  is even available online, and also individual well logs 



             4  that Wyoming requires records of actual water production.  



             5  And, in fact, that's a copy that comes up about every year 



             6  since I've been involved at the Yellowstone River Compact 



             7  Commission meeting, so that is shared between the states 



             8  and discussed at Yellowstone Compact Commission meetings 



             9  every December.  So I think there's pretty good records in 



            10  Wyoming of groundwater withdrawals from coal bed methane 



            11  wells.  



            12           When it comes to withdrawals from other wells for 



            13  agricultural, there's not that many of them, but we have 



            14  records of pumpage.  I think the hydrographers have 



            15  reports of withdrawals, at least when the stream is in 



            16  regulation.  



            17           SPECIAL MASTER THOMPSON:  Okay.  And, Mr. Draper, 



            18  or Jennifer Anders, if either of you wanted to add 



            19  anything on the Montana side.  



            20           MR. DRAPER:  Your Honor, this is John Draper.  We 



            21  do have an adjudication on the Powder River that is 



            22  complete.  And as Mr. DuBois mentioned, there is -- there 



            23  is an adjudication that is getting close to completion on 



            24  the Tongue River, but there is still -- there's still 



            25  matters to be addressed in that adjudication, but it's 
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             1  completely finished at this time.  So we have the records 



             2  generated by those proceedings.  



             3           I think we're going to be interested, in terms of 



             4  areas -- it's been implied by Mr. Michael's comments -- 



             5  we're going be looking at uses going back to 1950, and 



             6  there will be state records of that, but there will also 



             7  be information and data from the federal government with 



             8  respect to uses that were occurring back at that time.  So 



             9  those -- those are areas that we would be getting into.  



            10           The groundwater that has been mentioned as an 



            11  issue for discovery, there'll be facts and modeling issues 



            12  that need to be investigated, many of which have a 



            13  discovery aspect to them.  



            14           And as I think Mr. Michael has already stated, we 



            15  would be looking at the operations for diversion, storage, 



            16  and use of water over the years back to the timing, 



            17  amount, and location of those uses.  



            18           So I think that's a general description of the 



            19  type of information that we believe is available and would 



            20  be subject to discovery.  And I might ask Jennifer Anders 



            21  if she has anything to add to that.  



            22           MS. ANDERS:  I don't.  



            23           SPECIAL MASTER THOMPSON:  So it sounds to me -- 



            24  and correct me if I'm wrong -- then, that we think about 



            25  the major categories of discovery, first of all, there 
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             1  will be the quantitative information regarding water 



             2  rights, water diversions, groundwater use, the type of 



             3  information we largely just have been talking about.  



             4           Second of all, there will be any discovery that 



             5  is necessary into what type of notice or other information 



             6  was provided to or received by Wyoming regarding the needs 



             7  of pre-1950 appropriators in Montana.  So those go to the 



             8  partial summary judgment motion that Wyoming filed.  



             9           Third of all, there will be the expert reports 



            10  and deposition of the expert witnesses, and I expect that 



            11  that will be sort of a major aspect of discovery but 



            12  towards the end of the discovery period.  



            13           So other than those three major categories of 



            14  discovery -- and I'm not trying to preclude anyone from 



            15  making any other discovery motions, but are there other 



            16  large categories of discovery that I'm missing here?  



            17           MR. MICHAEL:  Well, Your Honor, let me -- maybe 



            18  this is a subset of the quantitative information, but -- 



            19           SPECIAL MASTER THOMPSON:  Uh-huh.  



            20           MR. MICHAEL:  -- I think we have to keep in mind 



            21  that, you know, we have a fairly, at this point, still 



            22  indistinct, and the Supreme Court remitted it back to you, 



            23  question of Montana's operations within Montana.  



            24           SPECIAL MASTER THOMPSON:  Yes.  



            25           MR. MICHAEL:  How did they -- what did they do in 
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             1  a year, maybe their pre-'50s weren't getting water, how 



             2  did they manage other resources, especially post-'50 uses, 



             3  maybe groundwater, other things.  That's a subset there.  



             4  And if the quantitative information is vague or difficult 



             5  to get, that may require some fairly extensive sleuthing, 



             6  I guess.  We have to certainly find some key witnesses 



             7  that might know, and maybe a few Montana regulators would 



             8  know most of the answers there.  It might be simple, I 



             9  don't know.  



            10           SPECIAL MASTER THOMPSON:  Uh-huh.  



            11           MR. MICHAEL:  But it's not too clear that we 



            12  could just go to some public records and find it.  



            13           SPECIAL MASTER THOMPSON:  Right.  Okay.  



            14           MR. DRAPER:  This is John Draper.  



            15           SPECIAL MASTER THOMPSON:  Yes.  



            16           MR. DRAPER:  Your Honor, this is John Draper.  I 



            17  did want to emphasize the point that you made that, as I 



            18  understand it, you're asking us for our current thinking 



            19  on this and are not intending to limit discovery by the 



            20  statements we're making today.  



            21           SPECIAL MASTER THOMPSON:  No, not at all.  The 



            22  reason I'm asking this is just trying to see whether or 



            23  not there -- well, both to get a sense of how best to move 



            24  forward with the discovery; second of all, to get a sense 



            25  of what type of period is necessary for; and then, third 
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             1  of all, to think about whether there's any processes that 



             2  could be used to just reduce the overall burden of the 



             3  discovery.  



             4           So is there -- and obviously you're free to do 



             5  some of these things on your own without me, but would it 



             6  make sense at the very outset, just thinking about the 



             7  information with respect to water rights, water 



             8  diversions, groundwater use, to the degree that both sides 



             9  do not have all of that data right now to put together a 



            10  list of the data that both sides believe should be 



            11  collected here, and then for me simply to put out an order 



            12  that that will be exchanged?



            13           MR. DRAPER:  Your Honor, this is John Draper.  



            14  That sounds like a very useful way to proceed.  



            15           SPECIAL MASTER THOMPSON:  Mr. Michael?  



            16           MR. MICHAEL:  Well, we can do it the 



            17  old-fashioned way or we can do it your way, and I think 



            18  that makes a lot of sense, actually.  



            19           SPECIAL MASTER THOMPSON:  Yeah.  It just strikes 



            20  me it is going to save a lot of paper back and forth if I 



            21  request that you and Mr. Draper confer, see whether or not 



            22  you can agree on a list of the information that, to the 



            23  degree it is available, that it will be provided to the -- 



            24  to the other side.  To the degree that there are any 



            25  disagreements over what data is relevant, we can resolve 
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             1  that right away, and I can issue an order which at least 



             2  means that all of the data information.  We're obviously 



             3  not talking about depositions and you might very well have 



             4  a variety of other types of written discovery that you 



             5  would want to engage in, but at least it gets that 



             6  information determined and an order out there for both 



             7  sides to provide it to the other.  



             8           MR. DRAPER:  Your Honor, this is John Draper.  I 



             9  understand your thought there not to be suggesting that 



            10  the parties would not be able to engage in other discovery 



            11  if they felt they needed to, but this would be in addition 



            12  to those procedures.  



            13           SPECIAL MASTER THOMPSON:  That's correct.  So 



            14  again, it strikes me that the data is going to be a 



            15  central element of what both sides want.  And so it makes 



            16  sense at the very outset to try to agree on what data, you 



            17  know, both sides can agree is important.  



            18           To the degree that there's any disagreement over 



            19  particular data, rather than leaving the question of its 



            20  relevance to a later point, we can have a discussion of 



            21  that at the outset.  And then at that point, I can issue 



            22  an order requiring that both Montana and Wyoming provide 



            23  whatever information in the form of data that they have to 



            24  the other side by a set date.  



            25           That hopefully will avoid, as Mr. Michael put it, 
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             1  the old-fashioned way of having to do this with a lot more 



             2  paper, and hopefully it can be just a blanket discovery 



             3  order that provides both parties with all of the 



             4  information -- all of the data information that seems 



             5  relevant at that point in time that they need.  



             6           Obviously, if at a later point in time, there is 



             7  additional information that comes to the attention of one 



             8  party or the other and they want to request it, then they 



             9  are free to -- well, to do that through a document request 



            10  or whatever else might seem relevant, but at least it, 



            11  hopefully, will speed the process up as a whole and 



            12  front-load any of the disagreements that might exist 



            13  regarding the relevance of particular data.  



            14           MR. MICHAEL:  Your Honor, can I ask for a quick 



            15  caveat?  When we talk about the word "provide data," I 



            16  think a fair amount of our data, certainly if we go back 



            17  to 1951, is not going to be computerized.  It's available.  



            18  It's in, you know, storage or stored some in Sheridan, 



            19  some in Cheyenne.  Seems to me that, you know, that gets 



            20  to be a costly thing.  



            21           If we're showing the other side that, look, we 



            22  have this available, it seems to me we still provide it in 



            23  the old-fashioned way in terms of come take a look, make 



            24  copies of what you want as the way we provide it; in other 



            25  words, it's not -- you're not going to rule and say, 
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             1  Wyoming, you have to, you know, hire 25 people to 



             2  computerize all this to hand deliver it to Montana or vice 



             3  versa.  I wouldn't think that's where we're going here, 



             4  right?  



             5           SPECIAL MASTER THOMPSON:  That was not my 



             6  intent.  



             7           MR. MICHAEL:  Okay.  Good.  



             8           SPECIAL MASTER THOMPSON:  Okay.  And so in 



             9  issuing the draft memorandum opinion with respect to -- 



            10  well, Wyoming's motion for partial summary judgment, I 



            11  realized that this was going to be a potential problem, 



            12  but if I think about the type of discovery that, for 



            13  example, Montana might want to conduct in order to 



            14  determine what years Wyoming had information that should 



            15  have put them on notice that, in fact, there was a 



            16  deficiency under Section 5(a) of the compact, I would 



            17  expect that Montana would want to depose prior Wyoming 



            18  water commissioners, for example, but it might very well 



            19  be that Montana would also want to depose them in 



            20  connection with other information regarding, for example, 



            21  what information was available with respect to water 



            22  diversions in a particular year.  



            23           And I'd like to avoid having to have everyone 



            24  deposed twice, but I also recognize that, you know, to 



            25  some degree what Wyoming's motion was trying to do was to 
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             1  limit the number of years where we had to do any type of a 



             2  full discovery.  



             3           So any suggestions on how to move forward with 



             4  that?  



             5           It might very well be that we're talking about 



             6  two sets of depositions; one at an early stage to try and 



             7  determine the years for which Montana can claim damages, 



             8  and then once we make that determination, then going back 



             9  to conduct a second set of discovery or would it be 



            10  possible to just go ahead and conduct the discovery with 



            11  one deposition at the outset?  



            12           I guess the question is:  How much more 



            13  burdensome will it be if we do it in two phases rather 



            14  than one phase?  



            15           MR. DRAPER:  Your Honor, this is John Draper.  My 



            16  immediate response to your question is that we would want 



            17  to consolidate things as much as possible so that in 



            18  the type of situation you just suggested, we would try to 



            19  time things and organize things in a way to minimize the 



            20  need to have to come back to a person for a second 



            21  deposition, unless that person later became an expert in 



            22  the case and submitted an expert report, then you would 



            23  have to come back.  But to the extent that we can, with 



            24  the opportunity that if it isn't possible to do it with 



            25  just one, we would certainly hope that both states would 
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             1  try to follow that line where we minimize the need to take 



             2  depositions twice and try to cover all the subjects in one 



             3  deposition.  



             4           SPECIAL MASTER THOMPSON:  Mr. Michael, your 



             5  thoughts?  



             6           MR. MICHAEL:  Well, Your Honor, I guess the 



             7  question that would also be posed here would be if we did 



             8  do multiple depositions of particular witnesses, would we 



             9  get the advantage of it by having a more definitive 



            10  rule -- or a final ruling on our motion for partial 



            11  summary judgment as far as what years are in play in time 



            12  to do us some good in terms of efficiency.  I guess that 



            13  would be the question is how would we schedule that.  



            14           I don't think it's that difficult, certainly with 



            15  telephones, if you're on a limited issue and people are 



            16  willing to do telephone depositions to do pretty 



            17  straightforward and pretty brief depositions on.  



            18           But we also have written discovery on the issue.  



            19  I assume that Montana would want to send us some written 



            20  discovery asking for any document that would look to be a 



            21  notice.  I don't think we have anything, except from 2004 



            22  and 2006, but -- so I just don't know how long that would 



            23  play out.  But, you know, if we had -- you know, we'd have 



            24  to be able to do the written discovery, I think, before 



            25  the depositions.  
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             1           And so when you -- by the time you do that, if 



             2  you bifurcate, you're probably looking at, you know, 



             3  finalizing that phase of discovery in late March, maybe.  



             4  And the reason I say that is interrogatories, you have 



             5  built into the current case management plan 45-day 



             6  responses to interrogatories.  So one set of 



             7  interrogatories eats up a month and a half.  So to get 



             8  those out, identify the witnesses that the sides would be 



             9  interested in talking to on that issue, I think we would 



            10  be -- late March would be -- anything less than that would 



            11  be really not enough.  



            12           But then it could really make a difference -- it 



            13  would seem to me it would make a difference, certainly to 



            14  Montana, if the years were limited as to how much effort 



            15  they have -- they would be putting into evaluating all the 



            16  quantitative information and having to look into their own 



            17  people and see who wasn't getting water in some of these 



            18  other years because my understanding is they may not have 



            19  very good records of what pre-'50 users were and were not 



            20  getting water in past years, so they may have to be 



            21  talking to irrigation districts and ranchers.  And it 



            22  would save them time, I would think, over time to 



            23  bifurcate it in that fashion.  



            24           So I'm not necessarily opposed to -- you know, I 



            25  think maybe a bifurcation would be useful if we, you know, 
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             1  could do those -- identify those witnesses, ask those -- 



             2  that subset of questions on the call issue, notification 



             3  issue, and wrap that up, say, by March.  It could save 



             4  some time in the long run.  It's hard for me to tell 



             5  whether overall that will save us -- can get us to trial 



             6  faster or not, but it could save some appreciable 



             7  investigation, certainly by Montana.  



             8           MR. DRAPER:  Your Honor, this is John Draper.  



             9           SPECIAL MASTER THOMPSON:  Yes.  



            10           MR. DRAPER:  I'm not sure that I fully understand 



            11  what Mr. Michael is proposing there, but it seems further 



            12  restrictions in there is -- at least as an initial matter, 



            13  is not something that I would want to agree with.  If you 



            14  were going to lay that out in a little bit more detail, 



            15  maybe we could respond to it, but to try to set now a 



            16  deadline, it sounds like, for ruling on the motion for 



            17  partial summary judgment seems a bit premature.  



            18           SPECIAL MASTER THOMPSON:  So my instinct is that 



            19  the major place where a ruling on the motion for partial 



            20  summary judgment will help both sides will be on the 



            21  expert testimony.  I mean, presumably you do not want to 



            22  have to prepare expert testimony on 60 years of 



            23  administration of the compact if, in fact, there's only 



            24  five years, say, in which Montana can actually claim 



            25  damages for a violation of Article 5.  
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             1           And so at a minimum I would think that it would 



             2  be useful to have a final resolution of Wyoming's motion 



             3  for partial summary judgment before that date and 



             4  sufficiently before that you're not having experts until 



             5  the very last moment look at every single year.  



             6           I'm also -- at this point in time, it's not clear 



             7  to me, though, whether or not it will either be feasible 



             8  or useful to try to actually move that time up any sooner.  



             9  So my inclination here would be to set probably a 



            10  tentative time, you know, something in the nature of two 



            11  months or so before the first expert reports would need to 



            12  be issued.  And I'm not necessarily sticking with the time 



            13  periods that are in the draft case management plan that I 



            14  circulated earlier for this purpose.  



            15           But I'm just thinking if you want to get your 



            16  experts prepared and under the case management plan you 



            17  circulated and also the redraft that I did, Mr. Draper, I 



            18  think you're the first one that would have to actually 



            19  release your expert reports.  I would think you would want 



            20  to know at some point earlier than that whether or not 



            21  your experts need to -- or what years your experts are 



            22  going to need to be talking to.  



            23           MR. DRAPER:  Your Honor, this is John Draper.  



            24  It's not immediately clear just how that sorts out.  I 



            25  think I need to take a look at that with some expert input 
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             1  and determine just how those would sort out, but I think 



             2  those are issues that we should take a look at, and it 



             3  may turn out just as you say.  But there may be -- there 



             4  may be -- there may be that there's no appreciable 



             5  difference between 5 and 60 years when you've got data 



             6  marshaled.  And we've certainly dealt with a number of 



             7  years together when -- we've dealt with these kinds of 



             8  issues in other cases.  And it may take expert analysis to 



             9  determine which years are years that need further analysis 



            10  and which are not.  I think that issue needs a little bit 



            11  more study before we can answer this definitively.  



            12           SPECIAL MASTER THOMPSON:  Mr. Michael, your 



            13  thoughts?  



            14           MR. MICHAEL:  My thought is I think that you 



            15  really hit on a good idea there.  I think that, you know, 



            16  the expert development is a big deal, and I'm sure it's 



            17  going to be a large expense, so having years truncated or 



            18  if they are going to be reduced would be really helpful, 



            19  and that's -- I think that's a good touchdown for us to 



            20  base our scheduling of trying to complete this motion for 



            21  partial summary judgment.  



            22           A couple months seem fair.  Under the current 



            23  what you have there, as you said, is you have, you know, 



            24  said it is going to be August for their experts yet, but 



            25  if it were, that would be June.  So we could probably get 
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             1  it done what we need to get done on that preliminary issue 



             2  by June to file something, supplemental briefs, and so 



             3  forth, and the affidavits, et cetera.  



             4           I like the idea, though.  I think that would be 



             5  helpful.  



             6           SPECIAL MASTER THOMPSON:  Okay.  And, Mr. Draper, 



             7  you've mentioned the surgery you're going to have to have 



             8  on your rotator disk.  I'm sorry to hear about that.  So 



             9  what was going to be your proposal for when the -- what -- 



            10  how the dates would be revised?  From December 2nd until 



            11  when would you want?  



            12           MR. DRAPER:  Well, if it's sometime maybe a -- 



            13  more than a month later because that would be right 



            14  after -- right after the New Year's, but, say, 



            15  February 2nd or something like that would, I think -- if 



            16  it could be adjusted along those lines, that would be very 



            17  helpful to me and give all the parties a little bit of 



            18  time after the Christmas/New Year holiday to marshal the 



            19  initial disclosures.  



            20           SPECIAL MASTER THOMPSON:  So I'm really hesitant 



            21  to move it two months.  



            22           Mr. Michael, your thoughts?  And I know you want 



            23  to be -- you know, I realize you want to be helpful to 



            24  Mr. Draper, as do I, but I'm just  -- 



            25           MR. MICHAEL:  Yeah.  
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             1           SPECIAL MASTER THOMPSON:  -- curious as to when 



             2  you think that you would be ready to do them.  



             3           MR. MICHAEL:  Well, I think, you know, obviously, 



             4  I think our task as defendant is not as significant for 



             5  the first disclosure because, you know, there's just a 



             6  larger universe the plaintiff has to cover in those first 



             7  disclosures.  But we are pretty flexible.  I think if it 



             8  was one month, that would be fine, too, January 3rd, 4th, 



             9  something like that, if that's your preference, Your 



            10  Honor.  We're fine any way you want to go.  



            11           SPECIAL MASTER THOMPSON:  Okay.  And -- okay.  



            12  What I would -- I understand the problems of trying to -- 



            13  well, to actually get something filed over the holidays.  



            14  And, Mr. Draper, you know, I don't, obviously, want to 



            15  force you to try to recover even faster than hopefully you 



            16  do.  At the same time, as I say, I'm hesitant to push 



            17  things out two months.  



            18           And so what I will probably do is to -- well, I'm 



            19  going to go back and take a look at the calendar -- but 



            20  probably push it to -- well, you know, something in the 



            21  nature of the second week and maybe the end of the second 



            22  week in January.  



            23           In the meantime, what I would like to be able 



            24  to -- well, to do, is to, number one, see if we can get an 



            25  agreement before then as to the nature of the written -- 
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             1  the written information -- I'm sorry, the data, the 



             2  written data that both sides believe would be relevant.  



             3  Is that possible or do we need to use the same date for 



             4  that?  



             5           MR. MICHAEL:  Your Honor, this is Pete Michael.  



             6  We're ready to work on that right away on the data 



             7  gathering what would be relevant.  



             8           MR. DRAPER:  Your Honor, we would be glad to do 



             9  whatever you think is best.  There's no reason to put it 



            10  at the same time, and just how this initial list of data 



            11  and so on will interact with the initial disclosures is 



            12  something we need to take a look at, but certainly no 



            13  later than that time.  And if -- you know, if it's -- if 



            14  it's your decision to do it before the holidays, say, 



            15  mid-December, we certainly would conform ourselves to 



            16  whatever you think is best.  



            17           SPECIAL MASTER THOMPSON:  Okay.  Okay.  So then 



            18  why don't we do the following:  Why don't we -- I'll have 



            19  Susan Carter phone around and set another status 



            20  conference for later this month, recognizing that we have 



            21  the Thanksgiving holiday in here.  So, you know, it 



            22  could -- you know, it would be later this month or the 



            23  very beginning of December, but if we can do it later this 



            24  month, that would be my ideal.  



            25           And what I would like the parties to -- well, to 
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             1  do are, number one, if counsel for Montana and Wyoming 



             2  could meet and confer and see if they can begin to agree 



             3  on the data that I could include in an order -- or I 



             4  should include in an order, that would be issued to both 



             5  Montana and Wyoming for the production of data to the 



             6  other side.  



             7           So, again, the concept behind this -- and I'll 



             8  put this into a case management order.  So the idea here 



             9  is that there would be a blanket order for both sides to 



            10  produce all data following into a set number of 



            11  categories.  And what I would like counsel for Montana and 



            12  Wyoming to try to do before the next case management -- 



            13  I'm sorry, before the next status conference is to see how 



            14  much agreement they can reach over what those categories 



            15  would be.  



            16           And I would like counsel for both sides to see 



            17  whether or not before the next status conference, I'd like 



            18  to receive a letter that could be jointly from both sides.  



            19  You both can write separate letters, but I would like you 



            20  both to, well, report back to me on your progress in doing 



            21  that, whatever agreement you've reached so far, and the 



            22  degree to which there appears to be any emergent 



            23  disagreements.  



            24           So at this point, I'm not asking you for the 



            25  final list, although if you can do it by then, that would 
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             1  be fantastic.  But I at least want to see what progress 



             2  you can make in agreeing what that list would be.  So that 



             3  would be the first thing I would ask.  



             4           The second thing I would ask would be that 



             5  counsel for both Montana and Wyoming confer on how we 



             6  might actually stage the discovery so that during the 



             7  overall discovery period I could rule on the motion for 



             8  partial summary judgment in time to permit both parties to 



             9  have advance notice on what their experts would need to 



            10  testify on; in other words, as I mentioned earlier, it 



            11  seems to me that the major value of having a ruling on the 



            12  motion for partial summary judgment will be in preparing 



            13  those expert witness reports.  



            14           And so I'd like the two parties to confer and see 



            15  whether or not they can agree on what that would then mean 



            16  about when I would rule on Wyoming's motion for partial 



            17  summary judgment and what that would mean about the 



            18  discovery prior to my ruling.  



            19           My inclination at the moment is to assume that 



            20  discovery would be totally open prior to the motion and 



            21  that to the degree you can, you would just call a 



            22  witness -- I mean, you would depose a witness once in 



            23  order to get all the relevant information that you need 



            24  from that witness, recognizing that you might need to 



            25  depose the witness a second time for a small amount of 
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             1  information, but, you know, that rather than calling 



             2  somebody twice, you would try to -- well, to call the 



             3  person only once.  



             4           But, again, I'm interested, after you confer, in 



             5  your thoughts on the general question of discovery and its 



             6  intersection with Wyoming's motion for partial summary 



             7  judgment.  So that would be the second issue that we would 



             8  discuss at the next status conference.  



             9           Let me just stop there.  Any thoughts or 



            10  questions on that?  



            11           MR. MICHAEL:  No, Your Honor.  This is Pete 



            12  Michael.  



            13           MR. DRAPER:  This is John Draper.  That sounds 



            14  like a good approach.  



            15           SPECIAL MASTER THOMPSON:  Okay.  And then as I 



            16  mentioned earlier, if by next Friday, if counsel for 



            17  either side wishes to do so, they can submit a letter to 



            18  me that would, number one, include any questions that they 



            19  believe could and should be clarified in my final 



            20  memorandum opinions on the two issues that I heard back at 



            21  the end of September.  So the first question is, again, is 



            22  there anything I should be clarifying?  



            23           And then, second of all, if people notice any 



            24  errors of fact that I need to correct before finalizing 



            25  these two memoranda opinion, that would be useful, also.  
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             1           And Amici are also free to do that, if they want, 



             2  and I will then take that into account in finalizing the 



             3  two memoranda opinion.  



             4           Okay.  So anything else that people think we 



             5  should address this morning?  



             6           MR. MICHAEL:  This is Pete Michael.  I guess 



             7  there's one other question that has been hanging out there 



             8  a little bit.  And based on your decision on the 5(b) 



             9  aspect of the case, Article 5(b), you had a lot of 



            10  discussion there about the possibility of amendment of the 



            11  complaint.  And obviously, you know, as far as discovery 



            12  goes, you haven't imposed the discovery schedule here, so 



            13  we don't know.  But it seems to me if there was an 



            14  amendment and it was permitted at some point by the court, 



            15  then that changes the scope of the case and could have 



            16  impacts on the discovery plan.  



            17           So I don't know -- I guess I don't even -- I'm 



            18  not quite sure even from your order whether you were 



            19  anticipating that if Montana decides it wants to try to 



            20  amend its complaint, whether it would do that in a motion 



            21  to you that would then, you know, take the recommended 



            22  decision up to the court or whether they would address 



            23  that directly to the court itself.  



            24           But obviously that could throw a fairly large 



            25  monkey wrench into our planning here, so I thought I would 
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             1  just put that on the table.  It's not something that is -- 



             2  well, that ball is not in our court, of course, but I 



             3  think it's something that maybe is worth mentioning before 



             4  we close.  



             5           SPECIAL MASTER THOMPSON:  Yeah.  Thank you for 



             6  raising that.  So let me give one or two thoughts on that, 



             7  and then ask a question of Mr. Jay or Mr. DuBois or 



             8  actually any of the counsel.  



             9           The first is that as I note in the memorandum 



            10  opinion on Montana's claims under Article 5(b), you know, 



            11  I've not concluded that the current complaint does not 



            12  cover any alleged violations of the compact other than 



            13  with respect to the pre-1950 uses.  



            14           Wyoming -- I'm sorry, Montana remains free to 



            15  seek to amend its complaint.  As I mentioned in the 



            16  memorandum opinion, obviously that is a high standard.  It 



            17  is higher than it is in other types of proceedings, but 



            18  it's not an impossible standard.  And, in fact, there in a 



            19  number of the prior original actions, the plaintiffs have 



            20  been permitted to amend their complaints.  



            21           If Montana plans to amend its complaints, it 



            22  should -- or as you point out, it's up to them, but I 



            23  would think that the amendments would be much better -- or 



            24  petition to amend would be much better received if it is 



            25  filed as soon as Montana realizes that the -- that an 
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             1  amendment would be in its view appropriate.  



             2           So, in other words, if there are particular 



             3  allegations which Montana believes that it could add at 



             4  this particular point in time; in other words, that it has 



             5  the basis for doing so, then it should do so immediately 



             6  because the longer it waits to seek to try to amend the 



             7  complaint, I would think the less well received it would 



             8  be.  



             9           In other cases sometimes it has not been until 



            10  some discovery has been conducted that a party has 



            11  realized that there is a cause of action or violation that 



            12  it should add.  And so obviously, Montana cannot petition 



            13  to try to amend the complaint to add any of those right 



            14  now.  But, again, if something like that came to Montana's 



            15  attention, then I would think it advisable for Montana to 



            16  petition to amend the complaint as soon as it can after 



            17  that comes to its attention.  So that is sort of my answer 



            18  to the -- to the first part of your question, Mr. Michael.  



            19           The second part is that I have -- I have assumed 



            20  that the correct procedure would be to ask the Supreme 



            21  Court to amend the complaint, and that the court then, if 



            22  it wishes to, could then refer that to me for additional 



            23  resolution.  But since this is the first time I've been 



            24  involved in an original jurisdiction matter, I want to 



            25  turn to Mr. Jay or Mr. Draper or others who have been 
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             1  involved in prior original jurisdiction matters to correct 



             2  me if I'm wrong about that.  



             3           MR. JAY:  Your Honor, this is William Jay.  Thank 



             4  you for taking our view on that.  I do think that in 



             5  previous cases parties have asked the Supreme Court for 



             6  leave to amend, and the court has routinely referred those 



             7  to the Master.  



             8           I know that that was the case in Nebraska vs. 



             9  Wyoming, the case that we all often cite about the 



            10  standard for leave to amend an original -- in original 



            11  cases.  I don't know that it has been the court's 



            12  invariable practice, but I certainly don't think that the 



            13  court would look askance if the pleadings were filed with 



            14  them rather than with you.  



            15           SPECIAL MASTER THOMPSON:  Okay.  Mr. Draper, do 



            16  you have anything to add?  



            17           MR. DRAPER:  Your Honor, this is John Draper.  I 



            18  don't think I have anything to add to what Mr. Jay said at 



            19  this time.  As I've mentioned at the outset, we need to 



            20  take a look at your ruling and including the part of your 



            21  order on that procedure, but certainly I'd agree with what 



            22  Mr. Jay said.  



            23           SPECIAL MASTER THOMPSON:  Okay.  I guess the 



            24  other thing which is hanging out there is the question -- 



            25  and this will be something that, Mr. Draper, you might be 
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             1  ready to address by the next status conference is the 



             2  question of whether or not Montana will want me to file 



             3  with the Supreme Court an interim report with respect to 



             4  my ruling on Montana's claims under Article 5(b).  



             5           I'm not asking you to address it right now, but 



             6  it would be great if you could give me your thoughts on 



             7  that at the next status conference.  



             8           As I indicated when we all assembled in Denver, 



             9  one of the problems, of course, with the interim reports 



            10  is that, you know, I file the interim report.  After the 



            11  Supreme Court receives it, they then ask for exceptions.  



            12  Exceptions are filed.  They then decide whether or not to 



            13  actually hear the exceptions, and it can be a year to a 



            14  year and a half before it gets back.  



            15           So my inclination would be that even if I filed 



            16  an interim report on my rulings on Montana's claims under 



            17  Article 5(b) to proceed with discovery on the pre-1950 



            18  claims because I think that we can move forward with the 



            19  discovery on that, and that if the Supreme Court were 



            20  ultimately to conclude that I was wrong and that Montana 



            21  has a much larger set of claims, I think a lot of the data 



            22  and information that would be collected would be equally 



            23  relevant to -- well, to both and that the whole process 



            24  would have been significantly advanced.  



            25           So although I know it's a little bit unusual to 
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             1  continue in these cases on a two-track process, that would 



             2  be my inclination if it seemed appropriate to file an 



             3  interim report on my ruling with respect to Montana's 



             4  claims under Article 5(b).  



             5           The other aspect of this gets back to your 



             6  question, Mr. Michael, about seeking an amendment.  If 



             7  Montana does want me to file an interim report, before 



             8  filing that interim report, Montana might very well want 



             9  to file any amendments -- or, I'm sorry, petition for 



            10  leave to file any amendments so that I can also, you know, 



            11  if those were referred to me, then rule on those simply so 



            12  that if -- I'm just trying to think in terms of overall 



            13  elapsed time.  



            14           I would hate to have a process where I filed an 



            15  interim report on the Article 5(b) claims.  The Supreme 



            16  Court rejects any exception that Montana files to that.  



            17  Montana then files a petition to amend their complaint.  I 



            18  rule on that, and then we go up to the Supreme Court yet 



            19  again.  



            20           And so I'm thinking that it might make sense if 



            21  Montana decided it was one of the things they want to do 



            22  if I'm correct that the -- that the only violation of the 



            23  compact alleged is the pre-1950 uses and they wanted a 



            24  petition to amend to also include other issues.  It might 



            25  make sense to try to get a ruling on a petition to amend 
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             1  and then have one interim report that presents all that 



             2  issue to the Supreme Court.  



             3           I realize that's a little bit, again, unusual, 



             4  and I would think that it would require an explicit 



             5  understanding that Montana would be petitioning to amend 



             6  its complaint without waiving its rights to object to my 



             7  ruling that, in fact, those alleged violations aren't 



             8  already in its complaint.  But I think that would speed up 



             9  the entire process.  



            10           So I state all of that just to get some thoughts 



            11  out on the table, not to expect anyone to say how they 



            12  plan to proceed at the moment, but just put that on the 



            13  table, and then we can discuss that further at the next 



            14  status conference.  



            15           So I guess the only question is:  Is anyone 



            16  totally confused by what I was just suggesting?  



            17           Okay.  So any other thoughts, then, this morning?



            18           MR. WIGMORE:  Your Honor, this is Michael Wigmore 



            19  for Anadarko.  And I guess the other issue that I raised 



            20  with the hearing in Denver that I'm not sure where we 



            21  stand is how we move forward with which you've sent out as 



            22  a proposed case management plan because as I mentioned, 



            23  you know, my client is still concerned with some of the -- 



            24  how the case management plan would otherwise change its 



            25  rights under Rule 45 for discovery against other party -- 
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             1  against nonparties.  



             2           And I mentioned that at the hearing, but I'm not 



             3  sure where we stand on moving forward with the case 



             4  management plan, whether it -- we're taking comment -- you 



             5  know, whether you would like comments on it.  



             6           As I mentioned, you know, some of the comments 



             7  that we had provided to the states were not incorporated 



             8  into the final draft that was forwarded to you.  And so I 



             9  guess maybe it's just worth a little discussion on where 



            10  we move with the case management plan.  



            11           SPECIAL MASTER THOMPSON:  So what is the nature 



            12  of those communications?  



            13           MR. WIGMORE:  Well, what occurred is that, you 



            14  know, the parties and all the Amici had a number of series 



            15  of calls and each -- you know, everybody provided comments 



            16  on the draft that was provided.  Some of -- not all the 



            17  comments were accepted.  I mean, you know, in particular, 



            18  we have some concerns about the limitations of our 



            19  participating in depositions solely with respect to our 



            20  own witnesses.  



            21           You know, I view this as -- from our standpoint, 



            22  we are a nonparty, and the case management plan, you know, 



            23  for my clients is more of a deal that we'd accept.  You 



            24  know, in exchange for being an enhanced Amicus, we would 



            25  be in effect waiving some of the rights we would otherwise 
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             1  have with respect to discovery against nonparties to a 



             2  case under Rule 45.  And I'm not sure that, you know, 



             3  given the current draft that my clients are willing to 



             4  accept that deal, frankly.  



             5           SPECIAL MASTER THOMPSON:  Okay.  Why -- 



             6           MR. WIGMORE:  Because I think it's just -- I 



             7  guess the draft came out right at the end of September 



             8  right before the last hearing, and I -- and, you know, it 



             9  has not yet been entered.  And we have some concerns with 



            10  it, and I just wanted to discuss how we could possibly 



            11  address those concerns.  



            12           SPECIAL MASTER THOMPSON:  Okay.  If you could do 



            13  this:  If you could provide a letter to me that if it's 



            14  easiest, you can simply attach any prior comments that you 



            15  have provided to the parties or if you want to, well, do 



            16  just a new letter that incorporates those and specifically 



            17  addresses the draft case management plan that I circulated 



            18  in September.  If you could do that within the next week, 



            19  say, if you can do that by next Friday, then I will take a 



            20  look at that.  



            21           And what I will want to do at the next status 



            22  conference is I will before that status conference -- now, 



            23  let's see here.  What I will want to do is immediately 



            24  after that status conference finalize the case management 



            25  plan.  So if you can circulate -- if you can send me a 











                                                                       47

�







                                                                         









             1  letter, then that will permit me to think about that prior 



             2  to the next status conference, and we'll allow us to 



             3  address that then.  



             4           Does that sound fine?  



             5           MR. WIGMORE:  Yeah, that's fine with me.  I don't 



             6  mean to monopolize.  I don't know if any of the other 



             7  parties of the Amici had comments that were in the plan or 



             8  not.  That sounds fine with me.  



             9           SPECIAL MASTER THOMPSON:  I think you're probably 



            10  the only one in the -- well, go ahead.  I'm sorry.  I 



            11  didn't mean to interrupt.  



            12           MR. DRAPER:  Your Honor, this is John Draper.  I 



            13  was just going to say, I need to go back and take a look 



            14  at that.  My offhand recollection is that when we 



            15  submitted that original case management plan to you, that 



            16  we had worked out all the differences among the parties 



            17  and the Amici.  And I think the other parties need to also 



            18  take a look at what Mr. Wigmore is asserting at this point 



            19  and be given an opportunity to address those points either 



            20  in writing or at the next status conference.



            21           SPECIAL MASTER THOMPSON:  That is fine.  



            22           And, in fact, I was about to say that either 



            23  Montana or Wyoming, if it wishes to either, one, file a 



            24  letter commenting on Mr. Wigmore's concerns prior to the 



            25  next status conference or, two, be prepared to discuss it 
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             1  at the status conference or both.  



             2           MR. WIGMORE:  Thank you.  



             3           SPECIAL MASTER THOMPSON:  Okay.  So let me just 



             4  try to summarize where we are.  



             5           The first thing is I just want to emphasize to 



             6  the parties again that even though we will be delaying the 



             7  December 2nd date for initial disclosures, and as I say, 



             8  my inclination is to delay it until probably that second 



             9  weekend in January so you don't have to do it the day 



            10  after New Year's.  But, hopefully, Mr. Draper, even though 



            11  while you've been recovering, there will be other people 



            12  in your firm and in Montana that can be working on that.  



            13  Even though that will be delayed, I want to try and keep 



            14  the original schedule that I had set out in that draft 



            15  case management plan I circulated in September.  I want to 



            16  try and keep it as close to the dates that I originally 



            17  set in it as possible.  



            18           I realize that, you know, there's always been 



            19  more complexities here than we probably originally 



            20  anticipated, but I really want to move on to discovery.  



            21  So the parties should not assume that simply because the 



            22  case management plan has not been filed yet, that that 



            23  means that we'll keep adding an additional month on to the 



            24  various dates each time that we have a status conference.  



            25           So people should be prepared to begin discovery 
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             1  at the beginning of next year, and basically, we will try 



             2  to complete it for this first phase over the course of the 



             3  next year.  So please keep that in mind, as you are 



             4  allocating your resources.  



             5           The second thing is we will set another status 



             6  conference for, hopefully, later this month.  And at that 



             7  status conference, as I said, there are several things 



             8  I'll want to discuss.  One, is how well the parties have 



             9  proceeded in trying to, well, develop a list of categories 



            10  of information and data that would be available in Montana 



            11  and Wyoming that would then be produced to the other side.  



            12  So that's the first thing.  



            13           The second thing is how to incorporate a final 



            14  ruling on Wyoming's motion for partial summary judgment 



            15  into the discovery schedule.  And as I said, it strikes me 



            16  that we will want to have a final ruling on that prior to 



            17  the time that expert reports need to be disclosed and 



            18  sufficiently ahead so that both sides will be able to save 



            19  money and resources in the preparation of those reports.  



            20           Third of all, at that status conference, we 



            21  should discuss, number one, whether or not Montana, given 



            22  my ruling on their claims under Article 5(b), intends to 



            23  petition at this point in time for any amendments to their 



            24  complaint and whether or not they do -- whether or not 



            25  Montana would like me to file an interim report with the 
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             1  Supreme Court regarding my ruling on Montana's claims 



             2  under Article 5(b).  



             3           Fourth of all, we will have a discussion of the 



             4  concerns that Anadarko has raised with respect to my draft 



             5  case management plan and Rule 45.  



             6           And then, finally, I think this is fifth on the 



             7  list, any other final thoughts on the case -- on the draft 



             8  case management plan that I circulated in September with, 



             9  again, my goal being that after the next status conference 



            10  that I will finalize that status conference; that we will 



            11  have initial disclosures in the second week of January; 



            12  and that we will also set up a schedule, if the parties 



            13  haven't already agreed, for finalizing the terms of an 



            14  order that would provide for the blanket production of 



            15  data and other information regarding water rights, water 



            16  diversions, groundwater use, whatever other categories you 



            17  believe should be in that order for blanket production of 



            18  information.  Okay?  



            19           I think that was everything we talked about doing 



            20  at the next status conference.  Is there anything else 



            21  that should be on the agenda for the next status 



            22  conference?  



            23           MR. MICHAEL:  Nothing from Wyoming, Your Honor.  



            24           MR. DRAPER:  Nothing from Montana, Your Honor.  



            25           SPECIAL MASTER THOMPSON:  Okay.  And so anything 
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             1  else that we need to discuss this morning?  



             2           I think that's everything.  



             3           Okay.  If not, then I appreciate everybody's 



             4  participation this morning.  And Susan Carter will start 



             5  phoning around this morning or this afternoon to find a 



             6  time for that late November status conference.  



             7           MR. MICHAEL:  Your Honor, this is Pete Michael.  



             8  If I might mention to the court reporter, we would like a 



             9  copy of today's status conference.  



            10           MR. DRAPER:  Your Honor, this is John Draper.  We 



            11  would like a transcript, as we would like of every such 



            12  conference.  



            13           SPECIAL MASTER THOMPSON:  Okay.  One of the 



            14  things I'll do is -- would both Wyoming and Montana like 



            15  that to be just a standing order unless you say otherwise 



            16  because one of the things that Susan Carter can do is in 



            17  arranging the court reporter in the future is just make 



            18  clear that both of you would like a copy.  



            19           MR. MICHAEL:  That would be great, Your Honor.  



            20           MR. DRAPER:  Yes, Your Honor.  



            21           SPECIAL MASTER THOMPSON:  I will do that.  I will 



            22  also incorporate everything I just said into an order so 



            23  that you also have it in a short written form.  



            24           Okay.  Thank you very much everybody.  I hope you 



            25  have a good day.  
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             1           MR. DRAPER:  Thank you, Your Honor.  



             2           MR. MICHAEL:  Thank you, Your Honor.  



             3                            - - -



             4            (End of proceedings at 9:57 A.M.)
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