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MONDAY, NOVEMBER 28, 2011, 8:33 A M

SPECI AL MASTER THOWPSON: So why don't we, then,
go on the record and start by identification of counsel.

So counsel for Mntana.

MR. DRAPER: Yes, Your Honor. Good Morning.
This is John Draper. Jeff Wechsler is here with ne in
Santa Fe, and we al so have Jennifer Anders in Hel ena.

SPECI AL MASTER THOMPSON:  Thank you.

Counsel for Wom ng.

MR. M CHAEL: Your Honor, this is Peter M chael.
There are four of us here. Besides ne, David WIIns, Jay
Jerde, and Andrew Kuhl mann.

SPECI AL MASTER THOMPSON: kay. Thank you.

Anyone -- is counsel for North Dakota on the
i ne?

M5. VERLEGER  Jennifer Verlerger, and I'mall by
nysel f.

SPECI AL MASTER THOWPSON: (Ckay. You seemto do a
good job all by yourself.

M5. VERLEGER  Thank you.

SPECI AL MASTER THOWMPSON: And i s anyone on the
| ine for Northern Cheyenne?

M5. WHITEING Yes, Your Honor. This is Jeanne

Wi teing for the Northern Cheyenne Tri be.
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SPECI AL MASTER THOMPSON: Okay. Good norni ng,
Ms. Whiteing.

M5. VWH TEING  Good norni ng.

SPECI AL MASTER THOWPSON:  Anadar ko?

MR. WGMORE: Yes, Your Honor. This is M chae
W gnore for Anadarko.

SPECI AL MASTER THOWPSON: (Ckay. And then,
finally, M. DuBois, you're on the line, | assune, for the
United States.

MR DUBOS: Yes, | am Thank you, Your Honor.
Good norning, Your Honor.

SPECI AL MASTER THOWPSON: And is there anyone who
has not been identified who is on the |ine?

Ckay. If not, then what | would propose in the
way of an agenda this norning is that we can start out
with the notions and hearings that were conducted j ust
about two nonths ago now and the status and any foll ow up
on those; then we can nove fromthere to the Docunent
Production Order; fromthere to the Case Managenent Pl an,
whi ch hopefully we can finalize, because | think we're
al nost there; and then finally, I'lIl just open it up to
any other matters that the parties or Amci mght want to
rai se at that point.

So is there anyone that would like to nodify that

agenda?
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Ckay. Then, if not, then let's start with
Wom ng's notion for partial summary judgnment and al so the
hearing on Montana's Article 5(b) clains.

| did receive the parties' suggested
clarifications and nodifications to the Menorandum Qpi ni on
that | issued in a draft form and |I thought that the
parties' points were all valid ones. | have revised the
Menmor andum Opi nion in light of those coments. And as
soon as Susan Carter is back, we will circulate fina
versi ons of those opinions around to everyone.

Again, the bottomlines have not changed, but I
have nodified some of the |anguage in light of the
suggestions and coments of the two parties.

| also have taken a | ook at the resolution -- or
the agreenent as to a schedule for continuing and
resol ving Montana's notion for partial summary judgnent.
So this is what is set out as a schedule on Page 2 of the
parties' letter of Novenber 22, 2011, and all of those
dates ook fine to ne.

Al so, | agreed that given that the purpose of
resolving that notion is so that the parties may not need
to go to the sane |lengths and cost with respect to their
expert reports, that it is inportant to provide sone tine
bet ween when that notion wll be heard again and when the

expert reports need to be disclosed. So |I'malso fine
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W th the proposed dates for the disclosure of Montana and
Wom ng's expert reports of Montana's rebuttal expert
reports.

I would propose that -- just so that we have a
date on the calendar -- and | realize that we m ght need
to change this date because of any nmatters that cone up,
such as people's vacation tinme, but hopefully we can keep
this -- | would propose that we have a hearing on Friday,
August 3rd. So that's basically a week after Wom ng
would file its reply in support of the renewed notion.

So does anyone see a problemw th that date right
now? If not, as | say, | would like to just set that as a
tentative date so at | east we have a date on the cal endar.

MR. DRAPER: Your Honor, this is John Draper.
That Saturday | think we are thinking that we will have a
reception for our daughter's weddi ng. Anyway, | just
wanted to nention that as a possible problemfor ne
personal |y, but

SPECI AL MASTER THOMPSON: Then -- nunber one,
congratul ations to you and your daughter.

MR. DRAPER: Thank you.

SPECI AL MASTER THOWPSON: Would it help if we
held the notion earlier in the week?

MR. DRAPER: Yes. Staying away from either that

Saturday or the Saturday before would be good. So if we
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didit in the mddle of the week, if we needed to do it at
that tinme, that would be hel pful.

SPECI AL MASTER THOMPSON: |'m just thinking that
It would be useful again to have that hearing as soon as
possi ble so that | can make a final ruling and both you
and Wom ng can take that into account in your expert
reports, so | prefer not to put it off for too | ong.

And so I'mjust |ooking at ny own cal endar at the

nmonent .

So if we did that on, say, Wdnesday, August the
1st -- recognizing -- again, | realize that things can
change between now and August of next year -- but does

that ook like it would be doable for people?

MR M CHAEL: That's fine with Wom ng, Your
Honor .

SPECI AL MASTER THOMPSON: G eat.

Then what | will dois | wll tentatively
cal endar the hearing for Wdnesday, August the 1st,
recogni zi ng, again, that various things mght cone up that
will make that a difficult day for one or another of the
key counsel in the case. And ny only request would be
t hat counsel could I et ne know as soon as that appears to
be a problemso that we can reschedule it.

And M. Draper, | thinking in particular, if |

had an event like that, ny wife would definitely want ne
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to check with her. So feel free to check with your w fe.
And if she says no under no circunstances is that date
okay, let nme know ri ght away.

MR. DRAPER: Thank you very nuch, Your Honor.

SPECI AL MASTER THOWPSON: Okay. And so | think,
as | say, that takes care of the status of the Menorandum
Opi nion and al so the continuation of Wom ng's notion for
partial summary judgment.

On the Article 5(b) clainms, as we discussed
during the |ast status conference, obviously the

Menor andum Qpi ni on | eaves open the right of Montana to

file -- or to petition to anend its conplaint, which
obviously is a right that Montana already -- always had.
And M. Draper, | was just wondering on if

Mont ana has any thoughts on whether it is likely to file
such petition.

MR. DRAPER: Your Honor, this is John Draper.
Mont ana has not nade a deci sion about that at this tine.
We're considering it, but we're not in a -- we sinply have
not nmade a deci sion yet.

SPECI AL MASTER THOMPSON: Ckay. That's fine. |

just, as | said, | just wanted to check to see whether or
not you had nmade a tentative decision one way or the -- or
t he ot her.

So those were the only things | wanted to address
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I n connection to the followup to the hearings and the
Menmor andum Opi ni on.

Is there any ot her subject in connection with
those that we need to discussion this norning?

Ckay. Then the next subject is the Docunent
Production Order. And | have al so reviewed the parties
joint letter with respect to this and was pleased to see
that the parties had -- had reached an agreenent.

And | guess | have only one question on this.
This is sonething that | probably should have noti ced
earlier, but -- and just curious about.

In connection with the docunents to be produced,
| noticed that the production is with respect to -- well,
docunents that were witten, devel oped, or created prior
to February 1st, 2007, which | assune basically coincides
with the dates that Montana filed its -- or -- yeah, filed
Its petition to speak to, then filed its conplaint; is
that correct?

MR. M CHAEL: Your Honor, this is Pete M chael.
And that's right. And | know we di scussed that -- Jeff
Wechsl er and | discussed that, and the idea there was, of
course, to not have ongoing operations of the two states
be subject to discovery or the case never -- discovery
never closes, in a sense, to have a clear end date on when

we have to seek docunents.
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SPECI AL MASTER THOWPSON:  kay.

MR. WECHSLER: Your Honor, this is Jeff Wchsler,
and | would concur with the statenent that M. M chael
made, but | would also point out that we -- both states
have reserved the right anpbngst ourselves to ask for
docunents that we believe are relevant after that date.

SPECI AL MASTER THOMPSON: Ckay. That's hel pful.

And so both Montana and Wom ng are fine with
using that date, but | gather that Montana is not in the
process precluding asking for damages for dates after
February 1?

MR. DRAPER: That woul d be correct, Your Honor.

SPECI AL MASTER THOMPSON: That was, as | say, the

only question that -- that | had. And | think | have one

change of changing of "the" in the docunent to an "an,
but otherwise | wll go ahead and approve the joint
proposed Docunent Production Order and issue that, again,
as soon as Susan Carter is back later this week.

Ckay. So anything else with respect to the
Docunent Production Order?

Ckay. So then we cone to the Case Managenent
Plan. So this is the draft that | have circul ated on
Septenber 28th of this year. And there are three things |

wanted to do with respect to this docunent.

The first oneis totalk inalittle bit nore
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detail about the dates that are currently in this
docunent. The second thing is to then address the letter
fromM. Wgnore regarding his concerns on behal f of
Anadar ko Petrol eum Corporation, and then third just to see
If there's any other issues that anyone wants to raise
with respect to that proposed Case Managenent Pl an

So as | said, the first thing | want to do is
just tal k about dates. So |ooking at Appendix A, if you
have the draft Case Managenent Plan in front of you, this
I's the appendi x which lists discovery dates and deadli nes.

The very first date that was in the proposed pl an
was for initial disclosures and also the date when witten
di scovery coul d begin and depositions could be noticed.

It was originally set for Decenmber 2nd, 2011, but
recogni zing both the delay that was necessitated by the
two hearings and also to allow M. Draper sonme quality
time to, well, recover fromhis surgery and the
recognition the holidays are comng up, as | nentioned in
the | ast Case Managenent Order, what I'mgoing to dois to
delay that to January 16, 2012.

Then we have the disclosures of the expert
reports and the rebuttal expert reports. Those will be
nodi fi ed as suggested by counsel for the States. So now
they will be Cctober 19th, 2012, Novenber 16th, 2012, and

Decenber 7th, 2012. That del ays everything by,
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effectively, two nonths.

So | would al so, then, propose changing the | ast
day for propounding witten discovery to Decenber 21st,
2012, and then the | ast day for depositions would be
del ayed to January 25th, 2013.

And then the one date that is included in the
Case Managenent Plan that is not on this list is the |ast
day for notions, which is provided in Paragraph 9, which
Is on Page 17. So this is -- the paragraph says: "Unless
ot herw se ordered by the Special Mster ...," then going
on, "Motions may be filed at any tine up to and until
March 15, 2000" -- |I'msorry, right now January 18th,
2013, and | woul d propose we change that to March 15,
2013.

So basically, I'"mtaking the suggestion of the
parties that we nove the disclosures back two nonths and
basi cal ly noving everything el se back by approxi mately the
sane |length of tine.

So any thoughts on those dates?

Ckay. Then the next thing is the letter from
M. Wgnore regardi ng the Case Managenent Plan and how it
deals with Amci in connection with discovery.

And as | understand your letter, M. Wgnore,
there's really, | guess, a total of four different issues

raised in the letter, although obviously sone of these
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overl ap.

The first is that you would like to see the Case
Managenent Pl an provide that where an Am cus has a
representative of itself being deposed, that it have the
right to exam ne the deponent.

The second issue is that you would |ike to make
it clear that to the degree that there is a discovery
di spute, that the sane approach for renedying those
di scovery disputes would apply to Amci as it does right
now to the States.

The third point, which is simlar, is that the
provisions with respect to the length of a deposition
shoul d be the sane whether or not the deponent is a
representative of one of the States or of one of the
Am ci .

And then the final point is that to the degree
t hat the Case Managenent Plan buries the deadline that
woul d ot herwi se apply under the Federal Rules of Cvil
Procedure for responding or objecting to, well, discovery,
t hat those deadlines should apply across the board and not
sinply to the States.

Is that correct? And do you have anything el se
you wanted to add to the letter?

MR. WGMVORE: No, Your Honor, that's essentially

it. | nmean, | don't believe that we specifically raised
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the issue relating to length of the depositions, only
that -- you know, because the order will change the
Federal Rules of Cvil Procedure in sonme ways, that to the
extent there are renedies that are available with the
Speci al Master, that those should be available to Amci as
well if Amci are served with the discovery.

SPECI AL MASTER THOMPSON: Right. [I'msorry, |
m sspoke.

So counsel for any of the parties, any response
to or thoughts about M. Wgnore's points?

MR. DRAPER: Your Honor, this is John Draper.
W' ve | ooked over M. Wgnore's letter, and we don't have
any objection to his proposed changes.

SPECI AL MASTER THOWPSON:  Ckay.

MR. M CHAEL: Your Honor, Pete M chael. None
from Wom ng either.

M5. VERLEGER: None from North Dakot a.

SPECI AL MASTER THOMPSON: Thank you.

I guess ny only question then is that
M. Wgnore's suggested nodifications all deal with the
Am ci. And one of ny questions is whether or not any of
t he proposed changes that M. Wagnore suggests shoul d be
nore general ly applicable to anyone rather than sinply
Am ci .

And |I'mjust thinking, for exanple, to the degree
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that you -- you know, that either Montana or Wom ng were
to decide to -- or try to depose sonebody other than a
representati ve of Anadarko, maybe it's a representative of
anot her petrol eum conpany working in the area, and they
had a dispute with respect to -- well, the discovery,
could it be nade clear in the Case Managenent Pl an that
resol ution of those disputes woul d be handl ed as provided
I n the Case Managenent Plan no manner who i s representing
t he deponent.

| know that's a new point. | don't know whet her
you have any thoughts on that, but it was the only
guestion | had when | was reading this.

MR. DRAPER:  Your Honor, this is John Draper. M
initial reaction is very positive, that -- to the extent
that there is, say, a deposition of a representative of a
third party who is not an Am cus, that providing, say,
protections that M. Wgnore has suggested here woul d be
appropri ate.

SPECI AL MASTER THOMPSON. M. M chael, any
t hought s?

MR M CHAEL: | guess the -- well, what | haven't
t hought of too nuch is what kind of rights a -- an
attorney for a third party. Let's say we're deposing an
irrigation district officer that's not a representative of

Mont ana, and what kind of -- how nuch -- how nuch activity
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could an attorney for that irrigation district engage in,
how nuch coul d they be raising objections.

That's the one that is just junping into nmy m nd.
| don't have a -- | don't know what the solutionis to
t hat one necessarily, but it's what |I'mthinking about
that may be a little different.

SPECI AL MASTER THOWMPSON: Yeah. | nean, ny
t hought on this was really to go to the paragraphs on the
second page of M. Wgnore's letter. So these are the
ones that relate to, nunber one, how di scovery disputes
are resol ved.

Second of all, to the degree that sonebody
considers that the amount of tinme for a proposed
deposition is unreasonable, howit is to be resolved.

And then | think, finally, the question of what
the period of tinme is to respond to -- well, to witten
di scovery. And the question is whether or not we
either -- | guess there's three -- three possibilities.

One is that in trying to address those things, if
you are not an Am cus or party, then you' re back in the
Federal Rules of Cvil Procedure, which seens a little bit
odd to have two tracks, but |I'mperfectly willing to
consider that. The second is that we just don't address
it, which | think is probably bad policy. The third is

that we just decide that these procedures that we set out
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are the procedures for the proceeding as a whol e and
aren't just applicable to the parties thensel ves.

MR. M CHAEL: Well, Your Honor, this is Pete
M chael again. | think I -- on those issues | favor
uniformty, and | favor having -- not having to run to
separate Federal Courts and explain the whole situation
when we have a discovery problem 1'd nuch prefer to have
It centralized with you.

SPECI AL MASTER THOMPSON:  Yep. So | would
propose that on those three -- | wll take a | ook through
it to make sure that we're not causing any probl ens, but
what | woul d propose is that those alternative deadlines
and processes apply to all individuals or organizations
that are subject to discovery in this phase.

And what | wll do is nake those nodifications,
and then I will circulate this, again, as soon as Susan
Carter is back later this week in draft formto everyone.
And if you have any concerns when you see the draft
| anguage -- and what | will dois | wll circulate it both
with the changes clearly indicated and al so a copy where
t hose changes have just been incorporated. So | wll
circulate both fornms so it's easy for you to determ ne
where the changes have been made. But, again, if anyone
has any concerns about those, then you'll have the right

tolet me know, and I'l|l take that into account. So |I'm
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not asking you to commt at this point, but I think it
makes nore sense.

So, M. Draper, in that regard, when do you go in
for your shoul der surgery?

MR. DRAPER: Tonorrow norning, Your Honor.

SPECI AL MASTER THOWPSON: Ckay. So with the

recognition that the dates wll not change, that | --
dates that | outlined a nonment ago will not change, but
that you'll probably want to have an opportunity to just

take a | ook at the other changes and nake sure you're fine
with thembefore | finalize the plan.

Is there a date that | could set, say, |I'm
t hi nki ng maybe two weeks from Fri day, by which everyone
could et me know if they have any concerns with the
proposed | anguage and I'Il then finalize it? Wuld that
be wor kable for you?

MR. DRAPER: Your Honor, yes, it would be. Thank
you.

SPECI AL MASTER THOMPSON: kay. That's what |
will do.

Ckay. Anything else with respect to the draft
Case Managenent Pl an?

If not, that takes nme through the specific agenda
itens which | had. So are there any other itens that the

parties want to raise, that anyone on the call wants to
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rai se?

Ckay. So the other thing that is provided in the
draft Case Managenent Plan -- just |ooking for the
provision right now, okay -- is that once a -- once a

nonth that each party will file a progress report with ne
and that | wll then schedule and hold status conferences
as | deem necessary.

So ny proposal there, again, just to nake it
clear, is that we will not have during this discovery
period regul ar status conferences, but instead what |'m
asking is that each of the parties on a nonthly basis
submt a progress report to ne. If it appears that it
woul d be useful to have a status conference, |I'll schedul e
one. And so if one of the parties wi shes to have a status
conference, they should go ahead and state that in that
nonthly progress report. Hopefully, that will save tine,
and we won't have to be on the phone on a nonthly basis
even when we don't have anything to tal k about.

kay. So wth that in mnd, then | wll let you
all go back to your other work. And I'll |ook forward to
speaking to you all again probably sonetine in 2012 either
as the renewed notion of Montana or at a status conference
for the hearing of any other notions that the parties
decide to raise in the neantine.

And | hope that you all have a great holiday
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season. M. Draper, | hope your operation goes well and
t hat you recover very quickly.

MR. DRAPER: Thank you very nuch.

And I'msure we all -- everybody joins ne in
w shing you a good holiday season in the neanti ne.

SPECI AL MASTER THOMPSON: kay. Thank you very
much all.

(End of proceedings at 9:04 A M)
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STATE OF CALI FORNI A )

COUNTY OF SAN DI EGO )

|, ANTONI A SUEOKA, Certified Shorthand Reporter
No. 9007, State of California, do hereby certify:

That sai d proceedi ngs were taken at the tine and
pl ace therein named and were reported by nme in shorthand
and transcri bed by neans of conputer-aided transcription,
and that the foregoing pages are a full, conplete, and
true record of said proceedi ngs.

And | further certify that | ama disinterested
person and amin no way interested in the outcone of said
action, or connected with or related to any of the parties
In said action, or to their respective counsel.

The di smantling, unsealing, or unbinding of the
original transcript will render the reporter's certificate
nul | and voi d.

I N WTNESS WHERECF, | have hereunto set ny hand

this 8th day of Decenber, 2011

Ant oni a Sueoka, RPR, CSR NO. 9007
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                            Plaintiff,                 )
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                            Defendants.                )



                _______________________________________)
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             1             MONDAY, NOVEMBER 28, 2011, 8:33 A.M.



             2                            - - -



             3           SPECIAL MASTER THOMPSON:  So why don't we, then, 



             4  go on the record and start by identification of counsel.  



             5           So counsel for Montana.  



             6           MR. DRAPER:  Yes, Your Honor.  Good Morning.  



             7  This is John Draper.  Jeff Wechsler is here with me in 



             8  Santa Fe, and we also have Jennifer Anders in Helena.  



             9           SPECIAL MASTER THOMPSON:  Thank you.  



            10           Counsel for Wyoming.  



            11           MR. MICHAEL:  Your Honor, this is Peter Michael.  



            12  There are four of us here.  Besides me, David Willms, Jay 



            13  Jerde, and Andrew Kuhlmann.  



            14           SPECIAL MASTER THOMPSON:  Okay.  Thank you.  



            15           Anyone -- is counsel for North Dakota on the 



            16  line?  



            17           MS. VERLEGER:  Jennifer Verlerger, and I'm all by 



            18  myself.  



            19           SPECIAL MASTER THOMPSON:  Okay.  You seem to do a 



            20  good job all by yourself.  



            21           MS. VERLEGER:  Thank you.  



            22           SPECIAL MASTER THOMPSON:  And is anyone on the 



            23  line for Northern Cheyenne?  



            24           MS. WHITEING:  Yes, Your Honor.  This is Jeanne 



            25  Whiteing for the Northern Cheyenne Tribe.  











                                                                        6

�







                                                                         









             1           SPECIAL MASTER THOMPSON:  Okay.  Good morning, 



             2  Ms. Whiteing.  



             3           MS. WHITEING:  Good morning.  



             4           SPECIAL MASTER THOMPSON:  Anadarko?  



             5           MR. WIGMORE:  Yes, Your Honor.  This is Michael 



             6  Wigmore for Anadarko.  



             7           SPECIAL MASTER THOMPSON:  Okay.  And then, 



             8  finally, Mr. DuBois, you're on the line, I assume, for the 



             9  United States.  



            10           MR. DUBOIS:  Yes, I am.  Thank you, Your Honor.  



            11  Good morning, Your Honor.  



            12           SPECIAL MASTER THOMPSON:  And is there anyone who 



            13  has not been identified who is on the line?  



            14           Okay.  If not, then what I would propose in the 



            15  way of an agenda this morning is that we can start out 



            16  with the motions and hearings that were conducted just 



            17  about two months ago now and the status and any follow-up 



            18  on those; then we can move from there to the Document 



            19  Production Order; from there to the Case Management Plan, 



            20  which hopefully we can finalize, because I think we're 



            21  almost there; and then finally, I'll just open it up to 



            22  any other matters that the parties or Amici might want to 



            23  raise at that point.  



            24           So is there anyone that would like to modify that 



            25  agenda?  
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             1           Okay.  Then, if not, then let's start with 



             2  Wyoming's motion for partial summary judgment and also the 



             3  hearing on Montana's Article 5(b) claims.  



             4           I did receive the parties' suggested 



             5  clarifications and modifications to the Memorandum Opinion 



             6  that I issued in a draft form, and I thought that the 



             7  parties' points were all valid ones.  I have revised the 



             8  Memorandum Opinion in light of those comments.  And as 



             9  soon as Susan Carter is back, we will circulate final 



            10  versions of those opinions around to everyone.  



            11           Again, the bottom lines have not changed, but I 



            12  have modified some of the language in light of the 



            13  suggestions and comments of the two parties.  



            14           I also have taken a look at the resolution -- or 



            15  the agreement as to a schedule for continuing and 



            16  resolving Montana's motion for partial summary judgment.  



            17  So this is what is set out as a schedule on Page 2 of the 



            18  parties' letter of November 22, 2011, and all of those 



            19  dates look fine to me.  



            20           Also, I agreed that given that the purpose of 



            21  resolving that motion is so that the parties may not need 



            22  to go to the same lengths and cost with respect to their 



            23  expert reports, that it is important to provide some time 



            24  between when that motion will be heard again and when the 



            25  expert reports need to be disclosed.  So I'm also fine 
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             1  with the proposed dates for the disclosure of Montana and 



             2  Wyoming's expert reports of Montana's rebuttal expert 



             3  reports.  



             4           I would propose that -- just so that we have a 



             5  date on the calendar -- and I realize that we might need 



             6  to change this date because of any matters that come up, 



             7  such as people's vacation time, but hopefully we can keep 



             8  this -- I would propose that we have a hearing on Friday, 



             9  August 3rd.  So that's basically a week after Wyoming 



            10  would file its reply in support of the renewed motion.  



            11           So does anyone see a problem with that date right 



            12  now?  If not, as I say, I would like to just set that as a 



            13  tentative date so at least we have a date on the calendar.  



            14           MR. DRAPER:  Your Honor, this is John Draper.  



            15  That Saturday I think we are thinking that we will have a 



            16  reception for our daughter's wedding.  Anyway, I just 



            17  wanted to mention that as a possible problem for me 



            18  personally, but ...



            19           SPECIAL MASTER THOMPSON:  Then -- number one, 



            20  congratulations to you and your daughter.  



            21           MR. DRAPER:  Thank you.  



            22           SPECIAL MASTER THOMPSON:  Would it help if we 



            23  held the motion earlier in the week?  



            24           MR. DRAPER:  Yes.  Staying away from either that 



            25  Saturday or the Saturday before would be good.  So if we 
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             1  did it in the middle of the week, if we needed to do it at 



             2  that time, that would be helpful.  



             3           SPECIAL MASTER THOMPSON:  I'm just thinking that 



             4  it would be useful again to have that hearing as soon as 



             5  possible so that I can make a final ruling and both you 



             6  and Wyoming can take that into account in your expert 



             7  reports, so I prefer not to put it off for too long.  



             8           And so I'm just looking at my own calendar at the 



             9  moment.  



            10           So if we did that on, say, Wednesday, August the 



            11  1st -- recognizing -- again, I realize that things can 



            12  change between now and August of next year -- but does 



            13  that look like it would be doable for people?  



            14           MR. MICHAEL:  That's fine with Wyoming, Your 



            15  Honor.  



            16           SPECIAL MASTER THOMPSON:  Great.  



            17           Then what I will do is I will tentatively 



            18  calendar the hearing for Wednesday, August the 1st, 



            19  recognizing, again, that various things might come up that 



            20  will make that a difficult day for one or another of the 



            21  key counsel in the case.  And my only request would be 



            22  that counsel could let me know as soon as that appears to 



            23  be a problem so that we can reschedule it.  



            24           And Mr. Draper, I thinking in particular, if I 



            25  had an event like that, my wife would definitely want me 
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             1  to check with her.  So feel free to check with your wife.  



             2  And if she says no under no circumstances is that date 



             3  okay, let me know right away.  



             4           MR. DRAPER:  Thank you very much, Your Honor.  



             5           SPECIAL MASTER THOMPSON:  Okay.  And so I think, 



             6  as I say, that takes care of the status of the Memorandum 



             7  Opinion and also the continuation of Wyoming's motion for 



             8  partial summary judgment.  



             9           On the Article 5(b) claims, as we discussed 



            10  during the last status conference, obviously the 



            11  Memorandum Opinion leaves open the right of Montana to 



            12  file -- or to petition to amend its complaint, which 



            13  obviously is a right that Montana already -- always had.  



            14           And Mr. Draper, I was just wondering on if 



            15  Montana has any thoughts on whether it is likely to file 



            16  such petition.  



            17           MR. DRAPER:  Your Honor, this is John Draper.  



            18  Montana has not made a decision about that at this time.  



            19  We're considering it, but we're not in a -- we simply have 



            20  not made a decision yet.  



            21           SPECIAL MASTER THOMPSON:  Okay.  That's fine.  I 



            22  just, as I said, I just wanted to check to see whether or 



            23  not you had made a tentative decision one way or the -- or 



            24  the other.  



            25           So those were the only things I wanted to address 
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             1  in connection to the follow-up to the hearings and the 



             2  Memorandum Opinion.  



             3           Is there any other subject in connection with 



             4  those that we need to discussion this morning?  



             5           Okay.  Then the next subject is the Document 



             6  Production Order.  And I have also reviewed the parties' 



             7  joint letter with respect to this and was pleased to see 



             8  that the parties had -- had reached an agreement.  



             9           And I guess I have only one question on this.  



            10  This is something that I probably should have noticed 



            11  earlier, but -- and just curious about.  



            12           In connection with the documents to be produced, 



            13  I noticed that the production is with respect to -- well, 



            14  documents that were written, developed, or created prior 



            15  to February 1st, 2007, which I assume basically coincides 



            16  with the dates that Montana filed its -- or -- yeah, filed 



            17  its petition to speak to, then filed its complaint; is 



            18  that correct?  



            19           MR. MICHAEL:  Your Honor, this is Pete Michael.  



            20  And that's right.  And I know we discussed that -- Jeff 



            21  Wechsler and I discussed that, and the idea there was, of 



            22  course, to not have ongoing operations of the two states 



            23  be subject to discovery or the case never -- discovery 



            24  never closes, in a sense, to have a clear end date on when 



            25  we have to seek documents.  
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             1           SPECIAL MASTER THOMPSON:  Okay.  



             2           MR. WECHSLER:  Your Honor, this is Jeff Wechsler, 



             3  and I would concur with the statement that Mr. Michael 



             4  made, but I would also point out that we -- both states 



             5  have reserved the right amongst ourselves to ask for 



             6  documents that we believe are relevant after that date.  



             7           SPECIAL MASTER THOMPSON:  Okay.  That's helpful.  



             8           And so both Montana and Wyoming are fine with 



             9  using that date, but I gather that Montana is not in the 



            10  process precluding asking for damages for dates after 



            11  February 1?  



            12           MR. DRAPER:  That would be correct, Your Honor.  



            13           SPECIAL MASTER THOMPSON:  That was, as I say, the 



            14  only question that -- that I had.  And I think I have one 



            15  change of changing of "the" in the document to an "an," 



            16  but otherwise I will go ahead and approve the joint 



            17  proposed Document Production Order and issue that, again, 



            18  as soon as Susan Carter is back later this week.  



            19           Okay.  So anything else with respect to the 



            20  Document Production Order?  



            21           Okay.  So then we come to the Case Management 



            22  Plan.  So this is the draft that I have circulated on 



            23  September 28th of this year.  And there are three things I 



            24  wanted to do with respect to this document.  



            25           The first one is to talk in a little bit more 
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             1  detail about the dates that are currently in this 



             2  document.  The second thing is to then address the letter 



             3  from Mr. Wigmore regarding his concerns on behalf of 



             4  Anadarko Petroleum Corporation, and then third just to see 



             5  if there's any other issues that anyone wants to raise 



             6  with respect to that proposed Case Management Plan.  



             7           So as I said, the first thing I want to do is 



             8  just talk about dates.  So looking at Appendix A, if you 



             9  have the draft Case Management Plan in front of you, this 



            10  is the appendix which lists discovery dates and deadlines.  



            11           The very first date that was in the proposed plan 



            12  was for initial disclosures and also the date when written 



            13  discovery could begin and depositions could be noticed.  



            14           It was originally set for December 2nd, 2011, but 



            15  recognizing both the delay that was necessitated by the 



            16  two hearings and also to allow Mr. Draper some quality 



            17  time to, well, recover from his surgery and the 



            18  recognition the holidays are coming up, as I mentioned in 



            19  the last Case Management Order, what I'm going to do is to 



            20  delay that to January 16, 2012.  



            21           Then we have the disclosures of the expert 



            22  reports and the rebuttal expert reports.  Those will be 



            23  modified as suggested by counsel for the States.  So now 



            24  they will be October 19th, 2012, November 16th, 2012, and 



            25  December 7th, 2012.  That delays everything by, 
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             1  effectively, two months.  



             2           So I would also, then, propose changing the last 



             3  day for propounding written discovery to December 21st, 



             4  2012, and then the last day for depositions would be 



             5  delayed to January 25th, 2013.  



             6           And then the one date that is included in the 



             7  Case Management Plan that is not on this list is the last 



             8  day for motions, which is provided in Paragraph 9, which 



             9  is on Page 17.  So this is -- the paragraph says:  "Unless 



            10  otherwise ordered by the Special Master ...," then going 



            11  on, "Motions may be filed at any time up to and until 



            12  March 15, 2000" -- I'm sorry, right now January 18th, 



            13  2013, and I would propose we change that to March 15, 



            14  2013.  



            15           So basically, I'm taking the suggestion of the 



            16  parties that we move the disclosures back two months and 



            17  basically moving everything else back by approximately the 



            18  same length of time.  



            19           So any thoughts on those dates?  



            20           Okay.  Then the next thing is the letter from 



            21  Mr. Wigmore regarding the Case Management Plan and how it 



            22  deals with Amici in connection with discovery.  



            23           And as I understand your letter, Mr. Wigmore, 



            24  there's really, I guess, a total of four different issues 



            25  raised in the letter, although obviously some of these 
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             1  overlap.  



             2           The first is that you would like to see the Case 



             3  Management Plan provide that where an Amicus has a 



             4  representative of itself being deposed, that it have the 



             5  right to examine the deponent.  



             6           The second issue is that you would like to make 



             7  it clear that to the degree that there is a discovery 



             8  dispute, that the same approach for remedying those 



             9  discovery disputes would apply to Amici as it does right 



            10  now to the States.  



            11           The third point, which is similar, is that the 



            12  provisions with respect to the length of a deposition 



            13  should be the same whether or not the deponent is a 



            14  representative of one of the States or of one of the 



            15  Amici.  



            16           And then the final point is that to the degree 



            17  that the Case Management Plan buries the deadline that 



            18  would otherwise apply under the Federal Rules of Civil 



            19  Procedure for responding or objecting to, well, discovery, 



            20  that those deadlines should apply across the board and not 



            21  simply to the States.  



            22           Is that correct?  And do you have anything else 



            23  you wanted to add to the letter?



            24           MR. WIGMORE:  No, Your Honor, that's essentially 



            25  it.  I mean, I don't believe that we specifically raised 
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             1  the issue relating to length of the depositions, only 



             2  that -- you know, because the order will change the 



             3  Federal Rules of Civil Procedure in some ways, that to the 



             4  extent there are remedies that are available with the 



             5  Special Master, that those should be available to Amici as 



             6  well if Amici are served with the discovery.  



             7           SPECIAL MASTER THOMPSON:  Right.  I'm sorry, I 



             8  misspoke.  



             9           So counsel for any of the parties, any response 



            10  to or thoughts about Mr. Wigmore's points?  



            11           MR. DRAPER:  Your Honor, this is John Draper.  



            12  We've looked over Mr. Wigmore's letter, and we don't have 



            13  any objection to his proposed changes.  



            14           SPECIAL MASTER THOMPSON:  Okay.  



            15           MR. MICHAEL:  Your Honor, Pete Michael.  None 



            16  from Wyoming either.  



            17           MS. VERLEGER:  None from North Dakota.  



            18           SPECIAL MASTER THOMPSON:  Thank you.  



            19           I guess my only question then is that 



            20  Mr. Wigmore's suggested modifications all deal with the 



            21  Amici.  And one of my questions is whether or not any of 



            22  the proposed changes that Mr. Wigmore suggests should be 



            23  more generally applicable to anyone rather than simply 



            24  Amici.  



            25           And I'm just thinking, for example, to the degree 
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             1  that you -- you know, that either Montana or Wyoming were 



             2  to decide to -- or try to depose somebody other than a 



             3  representative of Anadarko, maybe it's a representative of 



             4  another petroleum company working in the area, and they 



             5  had a dispute with respect to -- well, the discovery, 



             6  could it be made clear in the Case Management Plan that 



             7  resolution of those disputes would be handled as provided 



             8  in the Case Management Plan no manner who is representing 



             9  the deponent.  



            10           I know that's a new point.  I don't know whether 



            11  you have any thoughts on that, but it was the only 



            12  question I had when I was reading this.  



            13           MR. DRAPER:  Your Honor, this is John Draper.  My 



            14  initial reaction is very positive, that -- to the extent 



            15  that there is, say, a deposition of a representative of a 



            16  third party who is not an Amicus, that providing, say, 



            17  protections that Mr. Wigmore has suggested here would be 



            18  appropriate.  



            19           SPECIAL MASTER THOMPSON:  Mr. Michael, any 



            20  thoughts?  



            21           MR. MICHAEL:  I guess the -- well, what I haven't 



            22  thought of too much is what kind of rights a -- an 



            23  attorney for a third party.  Let's say we're deposing an 



            24  irrigation district officer that's not a representative of 



            25  Montana, and what kind of -- how much -- how much activity 
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             1  could an attorney for that irrigation district engage in, 



             2  how much could they be raising objections.  



             3           That's the one that is just jumping into my mind.  



             4  I don't have a -- I don't know what the solution is to 



             5  that one necessarily, but it's what I'm thinking about 



             6  that may be a little different.  



             7           SPECIAL MASTER THOMPSON:  Yeah.  I mean, my 



             8  thought on this was really to go to the paragraphs on the 



             9  second page of Mr. Wigmore's letter.  So these are the 



            10  ones that relate to, number one, how discovery disputes 



            11  are resolved.  



            12           Second of all, to the degree that somebody 



            13  considers that the amount of time for a proposed 



            14  deposition is unreasonable, how it is to be resolved.  



            15           And then I think, finally, the question of what 



            16  the period of time is to respond to -- well, to written 



            17  discovery.  And the question is whether or not we 



            18  either -- I guess there's three -- three possibilities.  



            19           One is that in trying to address those things, if 



            20  you are not an Amicus or party, then you're back in the 



            21  Federal Rules of Civil Procedure, which seems a little bit 



            22  odd to have two tracks, but I'm perfectly willing to 



            23  consider that.  The second is that we just don't address 



            24  it, which I think is probably bad policy.  The third is 



            25  that we just decide that these procedures that we set out 
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             1  are the procedures for the proceeding as a whole and 



             2  aren't just applicable to the parties themselves.  



             3           MR. MICHAEL:  Well, Your Honor, this is Pete 



             4  Michael again.  I think I -- on those issues I favor 



             5  uniformity, and I favor having -- not having to run to 



             6  separate Federal Courts and explain the whole situation 



             7  when we have a discovery problem.  I'd much prefer to have 



             8  it centralized with you.  



             9           SPECIAL MASTER THOMPSON:  Yep.  So I would 



            10  propose that on those three -- I will take a look through 



            11  it to make sure that we're not causing any problems, but 



            12  what I would propose is that those alternative deadlines 



            13  and processes apply to all individuals or organizations 



            14  that are subject to discovery in this phase.  



            15           And what I will do is make those modifications, 



            16  and then I will circulate this, again, as soon as Susan 



            17  Carter is back later this week in draft form to everyone.  



            18  And if you have any concerns when you see the draft 



            19  language -- and what I will do is I will circulate it both 



            20  with the changes clearly indicated and also a copy where 



            21  those changes have just been incorporated.  So I will 



            22  circulate both forms so it's easy for you to determine 



            23  where the changes have been made.  But, again, if anyone 



            24  has any concerns about those, then you'll have the right 



            25  to let me know, and I'll take that into account.  So I'm 
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             1  not asking you to commit at this point, but I think it 



             2  makes more sense.  



             3           So, Mr. Draper, in that regard, when do you go in 



             4  for your shoulder surgery?



             5           MR. DRAPER:  Tomorrow morning, Your Honor.  



             6           SPECIAL MASTER THOMPSON:  Okay.  So with the 



             7  recognition that the dates will not change, that I -- 



             8  dates that I outlined a moment ago will not change, but 



             9  that you'll probably want to have an opportunity to just 



            10  take a look at the other changes and make sure you're fine 



            11  with them before I finalize the plan.  



            12           Is there a date that I could set, say, I'm 



            13  thinking maybe two weeks from Friday, by which everyone 



            14  could let me know if they have any concerns with the 



            15  proposed language and I'll then finalize it?  Would that 



            16  be workable for you?  



            17           MR. DRAPER:  Your Honor, yes, it would be.  Thank 



            18  you.  



            19           SPECIAL MASTER THOMPSON:  Okay.  That's what I 



            20  will do.  



            21           Okay.  Anything else with respect to the draft 



            22  Case Management Plan?  



            23           If not, that takes me through the specific agenda 



            24  items which I had.  So are there any other items that the 



            25  parties want to raise, that anyone on the call wants to 
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             1  raise?  



             2           Okay.  So the other thing that is provided in the 



             3  draft Case Management Plan -- just looking for the 



             4  provision right now, okay -- is that once a -- once a 



             5  month that each party will file a progress report with me 



             6  and that I will then schedule and hold status conferences 



             7  as I deem necessary.  



             8           So my proposal there, again, just to make it 



             9  clear, is that we will not have during this discovery 



            10  period regular status conferences, but instead what I'm 



            11  asking is that each of the parties on a monthly basis 



            12  submit a progress report to me.  If it appears that it 



            13  would be useful to have a status conference, I'll schedule 



            14  one.  And so if one of the parties wishes to have a status 



            15  conference, they should go ahead and state that in that 



            16  monthly progress report.  Hopefully, that will save time, 



            17  and we won't have to be on the phone on a monthly basis 



            18  even when we don't have anything to talk about.  



            19           Okay.  So with that in mind, then I will let you 



            20  all go back to your other work.  And I'll look forward to 



            21  speaking to you all again probably sometime in 2012 either 



            22  as the renewed motion of Montana or at a status conference 



            23  for the hearing of any other motions that the parties 



            24  decide to raise in the meantime.  



            25           And I hope that you all have a great holiday 
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             1  season.  Mr. Draper, I hope your operation goes well and 



             2  that you recover very quickly.  



             3           MR. DRAPER:  Thank you very much.  



             4           And I'm sure we all -- everybody joins me in 



             5  wishing you a good holiday season in the meantime.  



             6           SPECIAL MASTER THOMPSON:  Okay.  Thank you very 



             7  much all.  



             8                            - - -



             9            (End of proceedings at 9:04 A.M.)
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             1               STATE OF CALIFORNIA           )



             2                                     )    ss

                     COUNTY OF SAN DIEGO           )

             3       



             4          I, ANTONIA SUEOKA, Certified Shorthand Reporter 



             5  No. 9007, State of California, do hereby certify: 



             6          That said proceedings were taken at the time and 



             7  place therein named and were reported by me in shorthand 



             8  and transcribed by means of computer-aided transcription, 



             9  and that the foregoing pages are a full, complete, and 



            10  true record of said proceedings.



            11          And I further certify that I am a disinterested 



            12  person and am in no way interested in the outcome of said 



            13  action, or connected with or related to any of the parties 



            14  in said action, or to their respective counsel.



            15          The dismantling, unsealing, or unbinding of the 



            16  original transcript will render the reporter's certificate 



            17  null and void.



            18          IN WITNESS WHEREOF, I have hereunto set my hand 



            19  this 8th day of December, 2011.  
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