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Pursua¡t to case Management orders Nos. 11 and 12, Montana submits the following

Final Pretrial Memorandum.

JURISDICTION

Montana filed its Motion for Leave in this case in January 2007 pursuant to Article III,

Section 2, Clause 2 of the Constitution of the United States and Title 28, Section 1251(a), of the

United States Code. On February 19, 2008, the Court gra¡ted Montana's Motion. 128 S.Ct.

1332. ln the same order, the Court allowed Wyoming to file a motion to dismiss, which it did.

On October 20, 2008, the Court appointed Special Master Thompson to, inter alia, "direct

subsequent proceedings" in the case and to "submit Reports as he may deem appropriate." 129

S.Ct.480. The Special Master submitted his First Interim Report recommending denial of

Wyoming's Motion to Dismiss. The Court denied the Motion to Dismiss and recommitted one

of Montana's exceptions to the Special Master. In its Opinion of l;4ay 2, 201 1, the Court

ovem¡led Montana's other exception, 131 S.Ct. 1765, and the case has been proceeding before

the Special Master since that time. In sum, the Court has unequivocally chosen to exercise its

original jurisdiction in this case. See, OkJahoma v. New Mexico,501 U.S. 221,241 (1991)

("'Where the States themselves are before this Court for the determination of a controversy

between them, . . . this Court must pass upon every question essential to such a determination"').

MONTANA'S GENERAL CONTENTIONS

Montana claims that Wyoming has breached its obligations under the Yellowstone River

Compact. Wyoming has accepted the ruling of the Special Master in his First Interim Report

that Aficle V(A) of the Compact protects Montana's unsatisfied pre-1950 water uses from post-



January 1, 1950 ("post-1950") Wyoming water uses. Monta¡a has narrowed its claims to those

related to protection of Montana's Tongue River allocation under the Compact. Montana's

remaining contentions are that Wyoming has breached its Article V(A) obligations in two ways:

(1) Wyoming has a.llowed its post-1950 water users to take water when Montana's pre-1950

storage rights have been unsatisfied in four years (2001,2002, 2004 and 2006); and (2)

Wyoming has allowed its post-1950 water users to take water when Monta¡a's pre-1950 direct

flow rights have been unsatisfied in 43 years (1961-2007 , except 1968, i 978, and 1998).

MAJOR ISSUES OF FACT

1. Were Montana's pre-1950 storage rights unsatisfied in 2001, 2002,2004, and

2006, and, if so, in what quantþ? Burden of proof: Montana.

2. If so, did Wyoming allow the diversion or depletion of surface water by post-1950

rights for immediate use or storage while Montana's pre-1950 storage rights were unsatisfied in

2001,2002,2004, and 2006, and, if so, in what quantþ? Burden of proof: Montana.

3. If (a) Montana's pre-1950 storage rights were unsatisfied in 2001, 2002,2004,

ønd,2006, and (b) Wyoming allowed the diversion or depletion of surface water by post-1950

rights for immediate use or storage while Montana's pre-1950 storage rights were unsatisfied,

was there a causal connection between (a) and (b)? Burden ofproof: Montana.

4. Were Monta¡a's pre-1950 direct flow rights unsatisfred in 196l-1967 ,1969-1977,

and,1979-2007? Burden of proof: Montana.

5. If so, did Wyoming allow the diversion or depletion of surface water by post- 1950

rights while Montana's direct flow rights were unsatisfied in 1961-1967, 1969-1977, arrd 7979-

2007? Burden of proof: Montana.



6. If (a) Montara's pre- 1950 direct flow rights were unsatisfied in 196I-1967 , 1969-

1977, and 1979-200'1 and (b) Wyoming allowed the diversion or depletion of surface water by

post1950 rights for immediate use or storage while Montana's pre-l950 direct flow rights were

unsatisfied, was there a causal connection between (a) and (b)? Burden ofproof: Montana.

7. I\2001,2002,2004, and 2006, was sufficient notice, for purposes of damages or

other refospective relief, given to Wyoming that Montana's pre-1950 storage rights were

unsatisfied? Burden ofproof: Montana.

8. In 196l-1967, 1969-1977 , and 1979-2007, was sufficient notice, for purposes of

prospective relief (if any is required), given to Wyoming that Monta¡a's pre-1950 rights were

unsatisfied? Burden of proof: Montana.

9. Has Coal Bed Methane C'CBM') pumping in Wyoming depleted surface flows

necessary to satisfy pre-1950 water rights in Montana, and, if so, to what extent? Burden of

proof: Montana.

10. We¡e there periods during the years in question when additional water from

Wyoming would not have been put to benefrcial use in Montan4 and, if so, in what periods and

in what quantities? Burden of proof: Wyoming. 8.g., Parshall v. Cowper, I43 P. 302,304

(1914).

11. Are the historical operations of Tongue River Reservoir consistent with the

Compact? Burden of proof: Wyoming. Mem. Op. on Montana's Mot. For SIJ (9/16113), at 4

("the initial presumption is that Montana's existing regulation and administration of its water

rights are acceptable under the Compact").



MAJORISSUES OF'LAW

1. Should the winter pass-through at Tongue River Reservoir ("Reservoir") be taken

into account in determining Wyoming's liability for interfering with storage in the Reservoir,

and, if so, how?

2. Should the Reservoir's maximum carry-over be taken into account in determining

Wyoming's liabilþ with respect to the Reservoir's failure to fill, and, if so, how?

3. Is it necessa¡y for Montana to show, in order to estabiish the existence of a

Compact violation, as opposed to establishing damages, that Montana provided notice to

Wyoming (given the Special Master's previous ruling that "Wyoming's obligation . . . stems

from the Compact, not the call," Mem. Op. 9128112, at l5)?

4. Is there an exemption for de minimis o¡ immaterial impacts of post-1950 CBM

pumping in Wyoming from the requirement of A¡ticle V(A) of the Compact that Wyoming not

interfere with the enjoyment of pre-1950 rights in Montala, and, if so, how is the scope of such

an exemption defined?

ESTIMATED TIME TO PRESENT MONTANA'S CASE-IN-CHIEF

Montana estimates the time to present its case-in-chiefto be approximately 7-10 days, nol

counting time for cross-examination a¡d ¡edirect examination.

MONTANA'S WITNESSES AND EXHIBITS

Please see Montana's List of Witnesses and Montana's List of Exhibits submitted

simultaneously herewith.
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