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Dear Special Master Thompson:

This letter is in response to your request for information regarding calls between
water users in Montana. specifi cally, at the Iiuly 27,2}l2iearing in Denver, you
asked the parties to provide any forms or other information "as to the nature of calls
or demands that are required by senior appropriators under that state,s procedure.,,
(7/27112 Tr. at 83,122).

The State of Montana does not generate or provide any "forms" for use by senior
waters users when making a call for water against a junior appropriator. iilor is
there a specific statute detailing how a call bitween private water users is to be
made. The process of water rights enforcement in Montana is best described in the
attached Staff Report to the Montana Water Policy Interim Committee under the
heading "III. Enforcing water rights in Montana.'i This document is available
online and includes relevant statutory and case law citations, as well as an historic
description of water rights enforcement in this State.

http:/lleg.mt.gov/content/Committees/Interim/2}Og 2010/Water_policy/Staff
_Reports/water-right- eforcement.pdf
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I have attached a copy of the Report, along with the cases and statutes referenced in
Port III. I hope these materials are responsive to your request. Please let me know
if you require any additional information.
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The nature of a water right and implications for enforcement

I. Summary

The Water Policy Interim Committee (WPIC) is scheduled to discuss the issue of water right
enforcement at the March 2010 meeting. Water right enforcement is not a new area of concern,
but the issue has gamered significant attention in the last several years as drought and increased
use have strained existing water supplies. Ir4any have suggested that water rights should be more
strictly enforced. Some have also suggested that the use of water by someone who does not
possess a water right or, conversely, the overuse of water by someone who does possess a water
right is a theft that should be enforced in the same manner as, for example, the theft of a car. A
water right, however, is a unique form of real property that is characterized by the holder's right
to use water rather than by ownership. The purpose of this memorandum is to provide WPIC
members with information on the legal characteristics of water rights and to highlight how these
characteristics may be significant to the issue of water right enforcement.

II. Water rights as a unique form of real property

One of the most important yet controversial topics in modern property discourse is whether a
particular thing constitutes property. The reason for the controversy is obvious; the
classification of something as property has enormous implications for whether an individual will
have certain recognized property rights. If something is classified as property, then it may be
freely conveyed between parties, devised by will, inherited, or encumbered. The classification
of a particular thing as property also determines the availability of certain constitutional
protections that are unique to propefi ownership. For example, the Due Process Clause of the
U.S. Constitution prohibits the deprivation of property without due process of law. Likewise, the
Takings Clause prohibits the taking of private property without just compensation. Across
jurisdictions, it is well-settled that neither a due process claim nor a takings claim will be
recognized unless a cognizable properfy interest is at stake. See e.g. Board of Regents v. Roth,
408 U.S. 564,69 (1972). In addition, unless a property interest is at stake, a common law claim
for trespass, conversion, or nuisance cannot be recognized. Finally, since property rights are
generally enforced through equitable remedies, such as injunctions, the classification of
something as property may determine the availability of a particular remedy.
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The very notion of what constitutes property is abstract and cannot be neatly categorized. In its

mo$ ba;ic form, property is the "exclusive right of possessing, enjoying, and disposing of a

thing',. Blacks t-aw bictio nary, 1216 (Bryan A. Garner ed., 4th ed., West 1990). In Montana'

unyihirg that can be owned is called property, which may be classified as either: (1) real or

immovable property; or (2) personal br movable property. Sections 70-1-l0l and 105, MCA.

Real property consists "i 
(D land; (2) that which is affixed to land; (3) that which is incidental

o, uppr*.nant to land; unO 1+1 that which is immovable by law. By contrast, anything that is not

real property is considered personal property.

property may be ownecl privately by individuals or publicly by the government. Section 70-l-

f OZ, Hrfbe. Ownership of property gives an individual the right to possess and use property to

the exclusion of others. Private property - or property over which a person may enjoy absolute

and exclusive possession - is a complex and oftentimes controversial topic. Private property

may include any type of property that can be legally held by an individual, including land,

fixiures, bank accounts, itocks, iro*"r, and cars. In Montana, an individual may have an interest

in numerous forms of property. Under section 7O-l-104, MCA, an ownership interest may exist

in inanimate things capubie oimanual delivery, domestic animals, obligations, products of labor

or skill such as tne gooOwitl of a business or trademarks, and other rights created or granted by

law.

Beyond these broad statutory rules, property rights can be generally described as a set of laws

that define how individuals may control and transfer property. The rights associated with

property ownership are commonly illustrated as a bundle of rights or a bundle of sticks. Instead

ff d.r".iUing a particular thing that a person can own, the bundle of rights theory describes a

group of rig[ts,-which generally includes the right to exclude others from the property, to use

and enjoy the property, to dispose of the property by sale or by will, or to mortgage or lease the

p.op.rty. The removal of one right, such as the removal of exclusive possession by granting an

Lasiment, does not eliminate the owner's other rights in the property. Many courts, including

the Montana Supreme Court, have indicated that the most valued right encompassed within the

bundle of rights is ,'the right to sole and exclusive possession - the right to exclude strangers, or

for that matter friends, bul especially the government". Ko/ka v. Mont. Dept. of Fish, Wildlife

and parl<s,2008 MT 460, 1 
jt, 3+g Mont. 80, 201 P.3d 8 (citing Hendler v. United States,952

F.2d 1364,1374 (Fed. Cir. l99l).

The bundle of rights or bundle of sticks theory has also been used to describe water rights, which

is indicative of the treatment of water rights as a form of property' In general, a water right may

be defined as an exclusive right to access and use a specific quantity of water as provided by

law. The right is exclusive bicause the holder of a water right may exclude others from

interfering ri,itt ttt. specific quantity of water that has been allocated to the holder or the source

of supplylrom which the waier is claimed. In Montana, a water right is defined as "the right to

use water as documented by a claim to an existing right, a permit, a certificate of water right, a

state water reservation, o, u.ornpu.t". Section 85-2-422, MCA' Because Montana is a prior

appropriation state, which is chaiacterizedby the concept of "first-in-time, first-in-right," a

water^right cannot be obtained unless the water is actually diverted and applied to a beneficial
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use. Most western states have adopted some form of the prior appropriation doctrine, but despite
whether a state has adopted the prior appropriation doctrine, the riparian doctrine, or some
combination of the two, the character and nature of the water right itself is generally the same
across jurisdictions. These characteristics are the subject of the-foltowing discussion.

It is well-settled that water rights are legally protected property rights. As the Montana Supreme
Court explained in 1936, when a right has been fully perfected by diverting the water and
applying it to a beneficial purpose, the right becomes a properfy right that cdn "only be divested
in some legal manner" . Osnes Livestock Co. v. Worren, 103 Mont. 284,294, 62 P.2d 206,210
(1936). As a result, water rights are protected by both the U.S. and Montana Constitutions and
cannot be taken by the government without due process of law. In addition, water rights have
value and may be transferred like other forms of property. Thus, conceptually water rights are
very similar to the rights that stem from the ownership of real property. In fact, the generalrule
in western states that have adopted the prior appropriation doctrine is that water rights are
considered real property. Like other forms of real property, water rights may be sold, conveyed,
leased, encumbered, or assigned. In addition, although a water right normally passes with the
land, it may be reserved if the transfer instrument specifically states that the water right has been
reserved. See section 85-2-403, MCA.

The recognition that a water right is a form of real property came early in Montana's history.
For example, in Sain v. Montana Power,20 F. Supp. 843 (D. Mont. 1937), the Court found that
water rights were a form of real property and further, that suits to adjudicate the extent and
priority of water rights were similar to quiet title actions. This principle was also recognized in a
1924 decision from the Montana Supreme Court, in which the Court stated that "[a]n action to
ascertain, determine and decree the extent and priority of the right to use of water partakes of the
nature of an action to quiet title to real estate," See Verwolf v. Low Line lrrigation Co.,70 Mont.
570,227 P.68 (1924). The comparison of an action to adjudicate the extent and priority of a
water right to an action to quiet title to real property (in addition to the explicit recognition that a
water right is real property) is significant in the context of water law not only because of the
rights that stem from the ownership of real property, but because quiet title actions are actions
between private parties to establish title to real property. The government generally does not get
involved with these types of transactions. This concept is explored more thoroughly in section
IV below.

The substantive nature of a water right as a form of real property is also illustrated by the
Montana Supreme Court's recognition that water rights may be acquired through adverse
possession or prescription. Adverse possession is a method of acquisition of title to property by
possession for a statutory period under certain conditions. A claim for adverse possession
requires proofofopen, notorious, exclusive, adverse, and continuous possession or use ofthe
property for the statutory period of 5 years. See ,Sftors v. Branch,22l Mont. 390,720 P.2d 239
(1986). Title by prescription requires the establishment of the same elements for an adverse
possession claim, but provides only a right to use another's property for a limited purpose.
Persons claiming title by adverse possession or an easement through prescription bear the "heavy
burden" of proving each of these elements because according to the Montana Supreme Court,
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,,One who has legal title should not be forced to give up what is rightfully his without the

opportunity to know that his title is in jeopardy and that he can fight for it." Grimsley v.

ip-unrrr,2b6lr4ont. 184,205,670P.2d85,92-93 (1983). However, pursuantto section 85-2-

3bl, MCA, adverse possession cannot be used as a method for obtaining a water right after July

l,1973. Section 85-2-301, MCA, also provides that a person may not acquire a right to

appropriate water "by any other method, including by adverse use, adverse possession,

prescription, or estopPel".

The nature of a water right as real property is also illustrated by how water rights are treated for

purposes of taxation. In Verwolf,the Montana Supreme Court stated that while a right to use

water "partakes of the nature of real estate" it was "not land in any sense, and when considered

alone and for the purpose of taxation is personal property." Otherwise, according to the Court, a

right to use water "is not subject to taxation independently of the land to which it is appurtenant".

Virwolf, at 578. Because water rights may be severed from land, the possibility arises that one's

land value (and thereby the taxable vatue of the land) will decrease with the separation of the

water right from the land. This question of whether a severed water right should be subject to

taxationlo make up the difference in decreased property tax revenue is beyond the scope of this

memorandum, but it may be something WPIC might want to refer to the Revenue and

Transportation Interim Committee for further consideration.

Even though water rights may be considered a form of real property, there are significant

differencei between water rights and traditional forms of real property, such as land, that are

often overlooked. The differences, however, are integral to how water rights are acquired,

perfected, and transferred. The most significant yet commonly overlooked distinction between a

water right and a traditional property right is that a water right holder does not own the water.

Instead, by acquiring a water right, the holder acquires the right to use the water at a particular

place in a particular quantity. As a result, a water right is commonly described in property law

iexts as a usufructuary right. A usufruct is defined as "the right of enjoying a thing, the property

of which is vested in another, and to draw from the same all the profit, utility and advantage

which it may produce, provided it be without altering the substance of the thing"' Powell on

Real property-$ 65.03. 
^The 

right to use instead of ownership is significant because the water

right holder doir not have an "ownership interest in the actual corpus (body) of the water until

the water is reduced to possession". Powell on Real Property $ 65.03. However, once the water

is reduced to possession, the water essentially takes on the character of real property and the

holder has a property right in the specific quantity of water that has been authorized under the

right itself.

The concept of a water right as a right of use instead of ownership is easily illustrated by

Montana law. Under Article IX, section 3(3) of the Montana Constitution, "All surface,

underground, flood, and atmospheric waters within the boundaries of the state are the property of
the state forthe use of its p"opi" and are subjectto appropriation for beneficialuses as provided

by law." In other words, the people of Montana own the water and individuals may use the

water if the water is not.wasted and is allocated towards a beneficial purpose. The Montana

Supreme Court articulated this principle in 1923 when it held that an appropriator is not the
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owner of property but acquires the right to use it. Galahan v. Lewis, 105 Mont. 294,72 P.2d

l0lS (1937). Thus, in Montana the possession of a water right cannot be characterized as

absolute ownership. Instead, by acquiring a water right, an individual acquires a right to use the

water at a particular place for a particular purpose'

Water rights are distinct from traditional property rights for a variety of additional reasons. The

differenCes stem largely from various limitations - legal and natural - that are unique to water

rights in general. First, the water right holder does not have exclusive possession of the water

itielf. As noted above, the ability of a property owner to exclude others from using or intruding

upon a particular piece of property is one of the most essential characteristics of a property right.

While tire water right holder is entitled to use a particular quantity of water and may "call" the

water right of a more junior appropriator in times of scarcity, the water itself may b9

characteiized as a shared resource. For example, there may be federal, state, and tribal

government interests in the same watercourse. The federal government may have an interest in

hydroelectric power and ensuring the free flow of commerce. The state may have an interest in

the water from a public health and safety standpoint and must ensure the viability of the public

trust doctrine in navigable waterways. In addition, an Indian tribe may have a reserved water

right in the watercourse, and of course, ecological systems rely on a sufficient and clean source

ofwater. On top of these competing possessory interests, the water resource itself is a dynamic

resource that changes with each season according to climatological influences.

Water rights are also unique because they are limited in prior appropriation jurisdictions such as

Montana by the beneficial use requirement. Under Montana law, water cannot be appropriated

unless it is applied to a beneficial use. Beneficial use is defined as "a use of water for the benefit

of the uppropiiutor, other persons, or the public, includihg but not limited to agricultural, stock

water, domestic, fish and wildlife, industrial, irrigation, mining, municipal, power, and

recreational uses". Section 85-2-lO2(4), MCA. While the definition of beneficial use is broad

(there are additional uses that will meet the beneficial use standard set forth in section 85-2-

iOZl+;, MCA), allwater rights are limited by this requirement, which has been characterized

numerous times as the basis, measure, and limit of the right. In addition, water rights are limited

to the amount of water that is actually put to a beneficial use and to the amount that is reasonably

necessary for that use. Also, an appropriator cannot change his or her water right without

receiving prior approval from the Department of Natural Resources and Conservation (DNRC).

to receive approval, the applicant must demonstrate that the change will not have an adverse

effect on another's existing water rights. Section 85-2-402, MCA. Finally, a water right may be

forfeited if it is not used for the statutory period of l0 years in Montana. See section 85-2-404,

MCA.' On a related note, the uniqueness of water rights is also demonstrated by section 85-2-

ZIZ,MCA, which codified the Montana Supreme Court's 1979 order (Order No. 14833)

requiring every person, entity, municipality, county, state, and federal agency and tribe to file a

I Section 85-2-404(l), MCA, states that "[i]f an appropriator ceases to use all or a part of an appropriation right with

the intention ofwholly or partially abandoning the right or ifthe appropriator ceases using the appropriation right

according to its terms and conditions with the intention of not complying with those terms and conditions, the

appropriation right is, to that extent, considered abandoned and must immediately expire."
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statement of claim to an existing right to the use of water arising prior to July l, 1973. Failure to
file a claim resulted in a conclusive presumption that the water right or claimed water right was
abandoned. Claims for stock and individual uses based upon instream flow or ground water
sources were exempted'from the requirement, although the claims could be voluntarily filed.

III. Enforcing water rights in Montana

The scheme for water right enforcement in Montana is a unique hybrid of both private and
government enforcement mechanisms. The DNRC is charged with administering and regulating
water rights in Montana. Under section 85-2-114, MCA, the DNRC has authority to petition the
District Court supervising the distribution of water to uphold a water right. Specifically, the
DNRC may petition the District Court to "regulate the controlling works of an appropriation as

may be necessary to prevent the wasting or unlawful use of water or to secure water to a person
having a prior right to its use". The DNRC may also petition the District Court to "order the
person wasting, unlawfully using, or interfering with another's rightful use of the water to cease
and desist from doing so and to take steps that may be necessary to remedy the waste, unlawful
use, or interference". Section 85-2-l l4(lXb). Finally, the DNRC may request a temporary,
preliminary, or permanent injunction "to prevent a violation of this chapter [Title 85, chapter 2]".
Section 85-2-l la(l)(c), MCA. The DNRC may direct its attorneys, the Attorney General, or a
County Attorney to bring suit to enjoin any of the above referenced actions, although either the
Attorney General or a County Attorney may bring such an action on their own accord. Section
85-2-l l4(3) and (4), MCA. In any event, prior appropriators must be given priority in judicial
enforcement proceedings and a violator may be subject to civil penalties in an amount not to
exceed $1,000 for noncompliance. Section 85-2-122, MCA. Criminal penalties are not available
in Montana.

While the DNRC has some authority to enforce water rights and can petition the District Court in
the instances outlined above, for a variety reasons that are discussed more thoroughly below,
water rights are most commonly enforced through private litigation. Usually this requires a
party to obtain an injunction to prevent an interference with a water right. An injunction is an
enforceable court order that requires a party to take a particular action. There are three types of
injunctions: (l) temporary restraining orders; (2) preliminary injunctions; and (3) permanent
injunctions. The first two are commonly brought together and are usually valid for a very
limited duration. A temporary restraining order may be granted without notice and allows a
court to enjoin an adverse party until a hearing can be held on an application for an injunction or
order for a show cause hearing. Under section 85-2-l14, MCA, "a temporary restraining order
must be granted if it clearly appears from the specific facts shown by affidavit or by the verified
compliant that a provision of this chapter [Title 85, chapter 2] is being violated". See Eliason v.

Evans, 178 Mont. 212, 583 P.2d 398 (1978).

Like a temporary restraining order, a preliminary injunction is also issued before trial. A
preliminary injunction, however, lasts longer than a temporary restraining order and is usually
issued to preserve the status quo before trial. As an equitable action, a request for a preliminary
injunction (or any injunction for that matter) will not give rise to a trial by jury. A preliminary
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injunction may be granted in the following situations: (l) when it appears that the applicant is

entitled to the relief demanded and the relief will restrain the action complained of; (2) when it

appears that the commission or continuance of some action during the litigation would produce a

!r"ut ot irreparable injury to the party seeking the injunction; (3) when it appears during the

iitigation that ttre adrirci party is doing, is threatening to do, or is about to do some act that

vioiates the rights of the party-seeking the injunction; or (4) when it appears that the adverse

parfy, during the penden.y oi'tt 
" 

actLn, is threatening or is about to remove or dispose of the

udrirr. party's property with intent to defraud the party seeking the injunction. Section 27-19-

iO f t f I through t+),'Uia; see also Espy v. Quinlan,2000 MT 193, 300 Mont' 441, 4 P '3d 1212'

Finally, a court may order u permun.rt injunction after atrial is complete a1d the dispute has

been decided. Although simllar to a temporary injunction, a permanent injunction may be

limited or infinite in duration. Permanent injunctions have been upheld by the Montana

Supreme Court on a variety of occasions in the context of water use. See e.g. Wills Cattle Co. v.

Shaw,2007 MT l9l, 338 Mont. 351,167 P.3d397.

There are additional methods by which a party can enforce a water right. In times of scarcity, a

senior appropriator may 'icall" the water rights of a more junior appropriator when water

availabiiiiy ii low. Thi quintessential component of the first-in-time, first-in-right doctrine is

that whoever obtains a water right first has priority over those who obtained subsequent water

rights in the same source. As sqch, priority dates can determine whether a user will have any

uJ..r, to water in times of scarcity. Senior users are entitled to use the totalamount of their

water rights first. Junior water right holders cannot use water pursuant to their rights unless the

use does not adversely affect a senior user.

In addition, in cases where a temporary preliminary, preliminary, or final decree exists, a party

may petition a District Court to appoint a water commissioner to settle a water distribution

dispute, provided that the ownersof at least l5% of the water rights affected by the decree filed

the petition. See section 85-5-101, MCA. lf 15% of the owners of the water rights affected by

the becree cannot be obtained for the petition, a water commissioner may still be appointed if the

petitioners can show that they are not receiving the water to which they are entitled. In these

tur.r, the water commissionir will distribute the water according to the decree. Similarly, in the

case where the water rights of a// appropriators from a source or in a defined area have been

determined, the DNRC and one or more water right holders may also petition a District Court to

have a water commissioner appointed. Sections 85-5-l0l(l) and (2), MCA. A water dispute

may be easily settled in these cases because the water rights at issue have already been

determined. When a temporary preliminary, preliminary, or final decree does not exist, or when

all appropriators from a source or area have not been determined, any party may petition the

District Court to certifo the matter to the Chief Water Judge for a determination of the water

rights at issue. Pending a determination by the Water Court, the District Court may issue an

injunction or other relief necessary. SectionS5-2-406(2Xb), MCA. Any parfy may also petition

the District Court to appoint a water mediator to assist with the resolution of a dispute. Under

Montana law, a water mediator does not have formal power to order any water user to take a

particular action. Rather, the mediator provides guidance to the parties for the nonjudicial

resolution of the dispute. Section 85-5-l10, MCA.
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Ln2009, the Legislature revised many of Montana's laws with respect to water right
enforcement. Pursuant to House BillNo. 39, Chapter 103, Laws of 2009, a specialwater master
may now be appointed by a District Court to assist with enforcement. Prior to the passage of
House Bill No. 39, water masters were only authorized to assist with various duties before the
Water Court. House BillNo. 39 provides specific authorization for a water master to assist with
actions brought pursuant to section 85-2-114, MCA. As an officer of the Court, a water master
has allthe general powers given to a master under Rule 53(c) of the Montana Rules of Civil
Procedure. In the Water Court, water masters are responsible for assisting the Court with
adjudication matters and are assigned to a particular basin to consolidate claims, conduct
conferences, order field investigations, accept or rejecting settlement agreements, and issue a
Master's Report. Water masters, however, do not monitor individual water users to determine
whether a person is unlawfully using water in violation of another's water rights

House BillNo. 39 also removed various enforcement hurdles for the DNRC. Section 85-2-
I l4(l), MCA, formerly required the DNRC to make reasonable attempts to obtain voluntary
compliance from a party before it could file a petition with the District Court for any alleged
violation of Title 85, chapter 2, MCA, commonly referred to as the Montana Water Use Act.
Following the passage of House BillNo. 39, the DNRC may, but is not required to, obtain
voluntary compliance from a party before filing a petition with the District Court. The 2009
amendments to section 85-2-l14, MCA, also require the DNRC, the County Attorney, and the
Attorney General to "give priority to protecting the water rights of a prior appropriator under an
existing water right, a certificate, a permit, or state water reservation" when enforcing any of the
provisions of section 85-2-114, MCA. Finally, House Bill No. 39 established a water right
enforcement program and account that required fines collected under section 85-2-122(3)(b),
MCA, to be deposited into the account.

IV. Considerations

As noted in the discussion above, water right enforcement in Montana is a unique hybrid of both
private and government enforcement mechanisms. While other states have also developed
shared enforcement schemes for water rights, the degree of involvement by state agencies varies
from state to state. In comparison to other prior appropriation states, enforcement of water rights
in Montana relies more heavily on individual water right holders and less on government
assistance. Some have suggested that water right holders in Montana would benefit from a more
robust state role. This section provides some considerations for WPIC members as the
committee contemplates changes to the current enforcement scheme.

There are a variety of possible explanations for the emphasis on private rather than government
enforcement. The primary reason may stem from the legal characterization of water rights as a
form of real property. On one hand, the classification of water rights as real property has
resulted in the recognition that water rights have value and can be transferred, inherited, devised,
encumbered, and disposed of in much the same way as real properfy. On the other hand, it may
be why much of the enforcement burden has been placed upon private individuals. Real
property rights are usually enforced through private party actions without government
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involvement. For example, the government does not assist parties with the enforcement of

private property rights tirrough quiet title and adverse possession actions (common claims

involving disputes over real [roperty). In these cases, the individuals themselves are responsible

for establishing their rights in the property at issue. With respect to quiet title actions, an

individual files a claim in a District Court with jurisdiction over the property to remove any

adverse claims against the titte. There is no mechanism whereby the government steps into the

shoes of this individual to ensure that adverse claims have been removed and title has been

established. Similarly, in the context of adverse possession, an individual is responsible for

filing a claim in court and establishing that title has been established through adverse possession.

Again, the government does not assist the individual claimant with establishing rights in the

property.

particular aspects of Montana's history may also be a factor in the emphasis on private

enforcement. For example, it was not until the passage of the Montana Water Use Act in 1973

that Montana adopted a comprehensive system of water right administration. The creation of the

Water Court in 1979 added to the state's capacity to carry out the significant administrative tasks

imposed by the Montana Water Use Act, but full adjudication of water rights in Montana is still

y.u6 u*uy. As a result, comprehensive enforcement of water rights by the state is a difficult
prospect. There are additional complications, including the fact that an enforceable decree (one

wheie a commissioner can be appointed to distribute water) is difficult to obtain in many cases.

An enforceable decree may be obtained only after federal reserved water rights have been

incorporated into a preliminary decree by the Water Court or pursuant to section 85-2'404(4\,

MCA. Because of the relatively late development of institutions and process for clariffing and

protecting water rights, especially the ongoing adjudication processes, Montana's water rights

system re-mains primarily focused on clarifoing existing rights rather than on enforcement. This

focus on adjudication of existing rights has also likely contributed to the heavy reliance on

private party enforcement of water rights.

There are also administrative limitations on the enforcement of water rights in Montana. As

illustrated above, neither the DNRC nor the Water Court are charged with broad authority to

enforce water rights. The stated mission of the Water Rights Bureau within the DNRC is "to

assure the orderly appropriation and beneficialuse of Montana's scarce waters". While the

DNRC has significant authority to administer the Montana Water Use Act, it does not have the

specific statutory authority or resources to implement a broad enforcement scheme' For its part,

the Water Court was established to provide jurisdictional authority over the adjudication of
Montana's pre-1973 water rights, not to provide enforcement.

Wyoming's centralized'system provides a clear contrast to Montana's. Wyoming began

peimitting and administering water rights on a statewide basis in 1890, the same year Wyoming

tr"u111. istate. Wyoming's State Engineer and Board of Control provide for the ongoing

adjudication and administration of water rights. Water rights are derived solely through the

Wyoming State Engineer's permitting process, and neither historic use nor adverse possession

.un b. ur"d to establish a water right. In addition, adjudicated water rights in Wyoming exist in

perpetuity and can only be lost through abandonment. Anyone wishing to change an existing

-9-



water right must petition the Board of Control regarding the desired change and include all
pertinent existing information about the water right. The Board of Control may request a public
hearing on the petitioned change at the owner's expense. In contrast to Montana, Wyoming
provides the State Engineer with broad statutory authority to distribute water in accordance with
existing permits pursuant to state law and administrative rules. To this end, Wyoming has four
water divisions, each with its own superintendent (the equivalent of a court-appointed water
commissioner in Montana) who actively administers water within the division. Superintendents
may also intervene in the distribution of water at the request of an existing user.

Utah also embarked on a comprehensive effort to define and administer water rights earlier than
Montana. The Utah Legislature enacted a complete water code in 1903. Rights to use water are
established only through an appropriation process administered by the Division of Water Rights
or by filing a "diligence claim" to rights for water diversion and use established prior to 1903 for
surface water or prior to 1935 for ground water. Like Wyoming, Utah has a State Engineer that
administers the appropriation and distribution of the state's waters. In Utah, the State Engineer
leads the Division of Water Resources. Until 2005, Utah's system was similar to Montana's in
that it relied largely on private action for enforcement. In 2005, however, largely in response to
growing demand on the state's limited water resources after several years of drought, the Utah
Legislature passed a series of new laws that strengthened the state's role in enforcement.
Following 2005, the State Engineer was given the authority to commence enforcement actions
against unlawful water uses. Enforcement actions may be initiated by the Division of Water
Rights after a violation has been observed by a state official or after a complaint is filed by a
water user, government agency, or interested party. All alleged violations are first investigated
by the State Engineer's office. If a violation is confirmed, the state issues a notice of violation, a
cease and desist order, or both. In response, the user may request a hearing, respond with
information refuting the alleged violation, or do nothing. These actions by the alleged violator
influence the state's final order, with may include administrative penalties of $5,000 for each
knowing violation or $1.000 for each unknowing violation. Further, violators may be required to
replace up to 200 Yo of any misused water.

It should also be noted that in addition to institutional and administrative limitations, there would
be significant costs associated with increasing the state's ability to more actively investigate and
enforce water rights. Currently the DNRC does not have the funding or the staff to increase its
enforcement capabilities. With water users spread throughout all corners of the state, the DNRC
would need to hire numerous additional employees to assist with actively monitoring water use
and establishing interferences with water rights. It is unclear how these costs would be
supported, especially during the current fiscal downturn.

V. Conclusion

Water rights are a unique form of real property that are characterized by use rather than
ownership. An individual water right holder does not own the water. Rather, under Article IX,
section 3(3) of the Montana Constitution, "All surface, underground, flood, and atmospheric

- l0-



water within the boundaries of the state are the property of the state for the use of its people and

are subject to appropriation for beneficial uses as provided by law." While the DNRC is charged

with ad'ministeiing ind issuing water rights, there are several institutional and administrative

limitations to stricter enforcement of water rights. The primary limitation may be that private

property rights are usually enforced by the parties to the dispute through private litigation. The

gou"*r"rl usually does not intervene in disputes over private property. The states of Wyoming

and Utah have more centralized water right administration systems, as well as state engineers to

enforce water rights on a comprehensive statewide basis. The cost of establishing a similar

program in Montana would be significant and should be considered during these discussions'

C10070 0053hhea.
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85 -2-l 14 Judicial enforcement.

(l) If the department ascertains, by a means reasonably considered sufficient by it, that a person is wasting water,

using water unlawfully, preventing water from moving to another person having a prior right to use the water, or violat-

ing iprovision of this chapter, it may, after reasonable attempts have failed to obtain voluntary compliance as provided

in-subsection (4), petition the district court supervising the distribution of water among appropriators from the source to:

(a) regulate the controlling works of an appropriation as may be necessary to prevent the wasting or unlawful use

of water or to secure water to a person having a prior right to its use;

(b) order the person wasting, unlawfully using, or interfering with another's rightful use of the water to cease and

desisi from doing sb and to take steps that may be necessary to remedy the waste, unlawful use, or interference; or

(c) issue a temporary, preliminary, or permanent injunction to prevent a violation of this chapter. Notwithstanding

the piovisions of Titie 27, ciapter 19, part 3, a temporary restraining order must be granted if it clearly appears from the

rp"iifr. facts shown by affidavit or by the verified complaint that a provision of this chapter is being violated.

(2) Upon the issuance of an order or injunction, the department may attach to the controlling works a written no-

tice, properiy dated and signed, setting forth the fact that the controlling works have been properly regulated by it. The

notice constitutes legal notice to all persons interested in the appropriation or distribution of the water.

(3) The depanment may also direct its own attorney or request the attorney general or county attorney to bring suit

to enjoin the waite, unlawful use, interference, or violation. The county attorney may prosecute under 85-2-122(l) or

bring an action under S5-2-122(2) without being requested to do so by the department. The attorney general and a

county attorney are subject to the voluntary compliance provisions ofsubsection (4).

( ) The department shall attempt to obtain voluntary compliance through warning, conference, or any other ap-

propriate means before petitioning the district court under subsection (l). The attempts to obtain voluntary compliance

undir this subsection must extend over a period of at least 7 days and may not exceed 30 working days.

HISTORY: En. Sec. 33, Ch. 452,L.1973; R.C.M. 1947,89-897; amd. Sec. 32, Ch. 697,L. 1979; amd. Sec. l, Ch. 677,

L. l99l; amd. Sec. l, Ch. 457,L.2001.
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85-2-ll4 Judicial enforcement.

(l) If the department ascertains, by a means reasonably considered sufficient by it, that a person is wasting water,

using wat"r unlawfully, preventing water from moving to another persgl having a prior rightto use the water, or violat-

ing a-provision of this chapter, it may petition the district court supervising the distribution of water among appropria-

tors from the source to:

(a) regulate the controlling works of an appropriation as may be necessary to prevent the wasting or unlawful use

of water or to secure water to a person having a prior right to its use;

(b) order the person wasting, unlawfully using, or interfering with another's rightful use of the water to cease and

desist from doing s^o and to take iteps that may be necessary to remedy the waste, unlawful use, or interference; or

(c) issue a temporary, preliminary, or permanent injunction to prevent a violation of this chapter. Notwithstanding

the piovisions of Titie 27 , ciapter 19 , part 3, a temporary restraining order must be granted if it clearly appears from the

rp".ifir facts shown by affidavit or bythe verified complaint that a provision of this chapter is being violated.

(2) Upon the issuance of an order or injunction, the department may attach to the controlling works a written no-

tice, pioperly dated and signed, setting forth the fact that the controlling works have been properly regulated by it. The

notici constitutes legal notice to all persons interested in the appropriation or distribution of the water.

(3) The department may also direct its own attorney or request the attorney general or county attorney to bring suit

to enjoin the waste, unlawful use, interference, or violation.

(a) The county attorney or the attorney general may bring suit to enjoin the waste, unlawful use, interference, or

violation or bring an action under 85-2-122(1) without being requested to do so by the departrnent.

(5) A county attorney who takes action pursuant to subsection (3) or (4) may request assistance from the attorney

general.

(6) When enforcing the provisions of this section, the department, the county attorney, and the attorney general

shall'glve priority to protecting the water rights of a prior appropriator under an existing water right, a certificate, a

permit, or a state water reservation.

(7) After considering the provisions of subsection (6), the department may attempt to obtain voluntary compliance

tt.orgir waming, conferen'ce, oi any other appropriate means before petitioning the district court under subsection (l).
An atlempt to o[tain voluntary compliance under this subsection must extend over a period of at least 7 days and may

not exceed 30 working days.
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85-2-122 Penalties.

(l) Except as provided n85-2-410(6), a person who violates or refuses or neglects to comply with the provisions of

AS-Z-I ll,any orOer of the department, or any rule of the department is subject to a civil penalty not to exceed $ 1,000

per violation. Each day ofviolation constitutes a separate violation.

(2) Except as provided in subsection (3), fines collected by the department or a district court under subsection (l)
*r,riu. deposited in the account established n 85-2-i t 8 for use by the department in the enforcement of 85-2'1 l4 '

(3) If a fine is collected by an independent action brought by:

(a) the county attomey, the fine must be deposited in the general fund of the county; or

(b) the county attorney with assistance from the attorney general or by the attomey general, the fine must be de-

porit.d in the watei right enforcement account created n 44-4-t 101 and must be used to enforce the provisions of

85-2-t 14.

HISTORy: En. 60-149 by Sec. 3, Ch.260,L. 197 ;R.C.M. 1947,60-149; amd. Sec. 3, Ch. 530, L. 1989:, amd. Sec'

2737.Ch.56,L.2009; amd. Sec. ll, Ch. 474,L.2009.
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85-5-l0l Appointment of water commissioners.

(1) Whenever the rights of persons to use the waters of any stream, ditch or extension of ditch, watercourse, spring,

lake,ieservoir, or other iorrrr" of supply have been determined by a decree of a court of competent jurisdiction, includ-

ing iemporary preliminary, preliminary, and frnal decrees issued by a water judge, it is the duty of the judge of the dis-

t ilt.oo.t having jurisdiciion of the sub.lect mafier, upon the application of the owners of at least 15% of the water

rights affectea U-y ttre decree, in the exeicise of the judge's discretion, to appoint one or more commissioners. The com-

missioners have authority to admeasure and distribute io the parties owning water rights in the source affected by the

decree the waters to which they are entitled, according to their rights as fixed by the decree and by any certificates, per-

mits, and changes in appropriation right issued underihapter 2 of this title. When petitioners make proper showing that

they are not abL to obtain itre apptica=tlon of the owners olat least l5% of the water rights affected and they are unable

to obtuin the water to which they are entitled, the judge of the district court having jurisdiction may appoint a water

commissioner.

@ When the existing rights of all appropriators from a source or in an area have been determined in a temporary

pretiminary decree, prelim"inafu decree, oi irnut decree issued under chapter 2 of this title, the judge of the district court

*uy, upo, uppticaiion by bottrthe department of natural resources and conservation and one or more holders of valid

water rights in the sourcl, appoint a water commissioner. The water commissioner shall distribute to the appropriators,

from the source or in the area, the water to which they are entitled'

(3) The department ofnatural resources and conservation or any person or corporation operating under contract

witn ifre department or any other owner of stored waters may petition the court to have stored waters distributed by the

water commissioners uppoirrtra by the district court. The court may order the commissioner or commissioners appoint-

ed by the court to distribute stored water when and as released to water users entitled to the use of the water.

(4) At the time of the appointnent of a water commissioner or commissioners, the district court shall fix their

compensation, require a commissioner or commissioners to purchase a workers' compensation insurance policy and

elec[ coverage on themselves, and require the owners and users of the distributed waters, including permittees, certifi-

cate holdersland holders of a change in appropriation right, to pay their proportionate_ share of fees and compensation,

including the cost of workers' comf,ensation insurance purchased by a water commissioner or commissioners. The judge

may incf,rde the department in the apportionment of costs if it applied for the appointrnent of a water commissioner un-

der subsection (2).

(5) Upon the application of the board or boards of one or more irrigation districts entitled to the use of water

stored in a ieservoir ihat is turned into the natural channel of any stream and withdrawn or diverted at a point down-
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sfieam for beneficial use, the district court of the judicial district where the most irrigable acres of the irrigation district

or districts are situated may appoint a water comiissioner to equitably admeasure and distribute stored water to the

irrigation district or districis from the channel of the sffeam into which it has been turned. A commissioner appointed

under this subsection has the powers of any commissioner appointed under this chapter, limited only by the purposes of

this subsection. A commissioner's compensation is set by thi appointing judge and paid by each district and other users

of stored water affected by the admeasurement and distribution of ttre stored water. In all other matters, the provisions

of this chapter apply so long as they are consistent with this subsection.

(6) A water commissioner appointed by a district court is not an employee of the judicial branch, a local govem-

ment, or a water user.

(7) A water commissioner who fails to obtain workers' compensation insurance coverage required by subsection

(a) is precluded from receiving benefits under Title 39, chapter 71, as aresult of the performance of duties as a water

commissioner.

HISTORY: En. Sec. 5, Ch. 452,L. 1973;amd' Sec. l, Ch.238,L. 1974; amd' Sec' 2, Ch' 485,L' 1975; R'C'M' 1947'

89-869; amd. Sec. l, Ch.292,f . Dlg;amd. Sec. 31, Ch. 697,L. 1979; amd' Sec' 2, Ch' 448, L' l9E; amd' Sec' 2' Ch'

543,L.1991;amd. Sec. 2, Ch. 805, L.l99l;amd. Sec. 443,Ch.418, L. 1995; amd. Sec. 2, Ch. 16l' L'2005'
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85-2-406 District court supervision of water distribution'

(l) The district courts shall supervise the distribution of water among all appropriatgrs, Th_r_s supervisory authority

io.irra., the supervision of all watir commissioners appointed prior or subsequent to July l, 1973 . The supervision must

be governed by the principle that first in time is first in right'

(Z) (a)A district court may order the distribution ofwater pursuant to a district court decree entered prior to July

t, trili,uoiit u' enforceable detree is entered under part z ofthis chapter or the matter has been adjudicated under the

procedure set forth in subsection (2Xb).

(b) When a water distribution controversy arises upon a source of water in which not all existing rights have been

,on.iusirrly determined according to part Z of this chapter, any party to the controversy may petition the district court

io certiry the matter to the chief wier judge. If a certifiiation iequest is made, the district court shall certiS to the chief

water judge the determination of the 
"iirti"g 

rights that are involved in.the controversy according to part 2 of this chap-

ter. The district court from which relief ir r*git shall retain exclusive jurisdiction to grant injunctive or other relief that

is necessary *o upprop.iute pending adjudicalion of the existing water rights certified to the_water judge. certified con-

troversies must ue given prio.ity ori. uil other adjudication matters. After determination of the matters certified, the

water judge shall return tire decision to the districi court with a tabulation or list of the existing rights and their relative

priorities.

(3) A controversy between appropriators from a source that has been the subject of a final decree under part 2 of

this chapter must be ,.ttt.d by the district court. The order of the district court settling the controversy may not alter the

existing rights and priorities istablished in the final decree except to the extent the court alters rights based upon,aban-

donmeit, iaste, or illegal enlargement or change of right. In caies involving permits issued by the department, the court

may not amend the resiective rights establistreJ in the permits or alter any terms of the permits unless the permits are

inconsistent or interfere with rights and priorities established in the final decree. The order settling the controversy must

be appended to the final decreel and u 
"opy 

must be filed with the department. The department must be served with

pro.r* in any proceeding under this subsection, and the departrnent may, in its discretion, intervene in the proceeding'

(4) A temporary preliminary decree or preliminary decree or a portion of a temporary preliminary decree or pre-

liminary decree as .Ldin.a afteiobjections and hearings is enforceible and administrable according to its terms. If an

action to enforce a temporary preliminary decree o. pr.Ii-it ury decree is commenced, the water judge shall upon refer-

ral from the district court esiablish, in a iorm determined to be appropriate by the water judge, one or more tabulations

or lists ofall existing rights and their relative priorities'
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(5) A person whose existing rights and priorities are determined in a temporary preliminary decree or prelimi-

nary decree or a person exercising i su-spension under 85-2-2 17 andpart 7 of this chapter may appeal a determination

made pursuant to subsection (2).

HISTORY: En. Sec. 2,Ch.35,8x.L.1933;amd. Sec. l, ch.95, L' 1935;re-en. Sec. 349'2' R'C'M' 1935;amd' Sec' l',

ch. 163, L.1965;amd. Sec. 3, Ch. 158, L.1967;amd. Sec' 120,ch.253,L.194;R'C'M' 1947,89-102(part); amd'

Sec. 3, Ch. 505, L. 1981; amd. Sec. 29,ch.2g8,L.1983; amd. Sec. l, ch.332,L' 1987; amd' Sec' l'ch' 491', L' 1989;

amd. Sec. 8, Ch. 478, L.'1993;amd. Sec. 7l,ch.l8, L. 1995; amd. Sec. 415, ch. 418, L' 1995; amd' Sec' 1', Ch' 436',L'

1997 ; amd. Sec. 14, Ch. 432,L. 2007.
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85-5-110 Appointment of water mediators -- duties'

( 1) The judge of the district court may appoint a water mediator to mediate a water controversy in a decreed or

nondecreed basin under the following circumstances:

(a) upon request of the govemor;

(b) upon petition by at least 15% ofthe owners ofwater rights in a decreed or nondecreed basin; or

(c) in the discretion of the district court having jurisdiction'

(2) Awater mediator appointed under this section may:

(a) discuss proposed solutions to a water controversy with affected water right holders;

(b) review options related to scheduling and coordinating water use with affected water right holders;

(c) discuss water use and water needs with persons and entities affected by the existing water use;

(d) meet with principal parties to mediate differences over the use of water; and

(e) hold public meetings and conferences to discuss and negotiate potential solutions to controversies over use of

water.

(3) If the govemor requesb or a state agency petitions for a watgr mediator, the govemor or agency shall pay all or

a majority of thi costs of the water mediator as determined equitable by the district court having jurisdiction.

(4) The governor may use funds appropriated wder 7 5- t -t 10 t to pay the costs of a water mediator.

(5) This section does not allow a water mediator to require any valid water right holder to compromise or reduce

any of the holder's existing water rights'

(6) If an appropriator voluntarily ceases to use all or part of an appropriation right or vohntarily ceases to use an

appropriation right according to its te;s and conditions as a result of the efforts of a mediator appointed under this sec-

tior, tir. uppropiiuto..ry.rJt be considered to have abandoned all or any portion ofthe appropriation right'
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Ragsdale. [+*400] For clarity, this properfy will
hereafter be referred to as the Johnson-Ragsdale land.

Plaintiffs' land is situated immediately east of the John-

son-Ragsdale property. It is bounded on the immediate

east by the Clark Fork River. All of the property slopes

in a northeasterly direction toward the Clark Fork River.

l*2141 In approximately 1955, defendant used a

drag line to construct a drainage ditch on the western

boundary of his property. This ditch is estimated to be

35 feet wide and five to seven feet deep; it extends about

one mile north before turning due east into a smaller ir-
rigation ditch. The smaller ditch runs along the northern

boundary of defendant's land.

In the past, the excess water from the Evans' irriga-
tion ditch emptied and drained onto the southeast corner

ofthe Johnson-Ragsdale properfy. From there, it flowed

over the Johnson-Ragsdale properfy and onto the prop-

erty owned by the plaintiffs. Plaintiffs and their prede-

cessors in interest had, until 1970, utilized this water to

irrigate their hay fields and pastureland.

In approximately 1971, [***3] defendant installed

a sprinkler system on his property and discontinued us-

ing the water from his inigation ditch. This action in-
creased the volume of water flowing onto the John-

son-Ragsdale property and in turn, provided the plaintiffs
with more water for their land. However, the additional
water caused extensive flooding and erosion of topsoil

on the Johnson-Ragsdale property.

To alleviate the destn"rction of their property, the

Ragsdales built a drainage ditch across the western por-

tion oftheir property. This ditch extended in a southerly
direction until it merged with Evans'drainage and irriga-
tion ditches. At the intersection of the Johnson-Ragsdale

ditch and Evans' irrigation and drainage ditches, Evans

PRIOR HISTORY: [***l] Appeal from the

District Court of Powell County. Third Judicial
District. Hon. Robert J. Boyd, Judge presiding.

DISPOSITION: Order vacated and case remanded

for further proceedings.

COUNSEL: Daniels & Mimer, Deer Lodge, M. K'
Daniels, argued, Deer Lodge, for plaintiffs and appel-

lants.

Ifuight, Dahood & Mackay, Anaconda, Conde F. Mac-

kay, argued, Anaconda, for defendant and respondent.

JUDGES: Mr. Justice Shea delivered the opinion of the

Court. Mr. Chief Justice Haswell and Justices Harrison,

Daly and Sheehy concur.

OPINION BY: SHEA

OPINION

[*213] [**399] Plaintiffs appeal from an order

of the District Court, Powell County, dissolving a tem-

porary restraining order, detlying plaintiffs motion for an

injunction pendente lite, and adopting defendant's pro-

posed findings of fact and conclusions of law'

The action below involved three parties asserting

conflicting water rights. The land involved is located in

the Deer Lodge Valley in Powell County, approximately
8 miles south of Deer Lodge, Montana. All of the land

is bounded on the west by Interstate 90 and on the east

by the Clark Fork River. Defendant's land is located

south and adjacent to land previously owned by Mr. and

Mrs. [***2] Raymond Johnson. The Johnson's prop-

erfy has apparently passed to their daughter, Audrey
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built a small earthen dam which diverted all of the water
into the Johnson-Ragsdale ditch, to the eventual exclu-
sion of the plaintiffs' [and. The Ragsdales then filed an
application for water appropriation on all water flowing
from the Evans'ditch. With the dam in place, all water
which normally flowed to the plaintiffs' land had ceased.
The Ragsdales have been using the water to operate their
sprinkling system.

On several different occasions, the small earthen
dam has [***4] become inoperable and water would
resume flowing across the Johnson-Ragsdale property, to
be later used by the plaintiffs. To permanently prevent
the water from flowing to the plaintiffs, [*215] Evans,
in 1975, brought in heavy equipment and built a much
larger, more permanent dam.

In response, the plaintiffs filed this action in Deer
Lodge County to force the removal of the dam to allow
the water to resume flowing to plaintiffs' land. Con-
temporaneous with filing their complaint, the plaintiffs
obtained a temporary injunction against defendant and
scheduled a show cause hearing for June 14,1976. The
hearing was actually held on June 21, 1976, at which
time the parties produced a total of five witnesses.

The District Court did not enter an official order af-
ter the June 21, 1976 hearing. Instead, the District
Coutt judge apparently requested the parties submit pro-
posed hndings of fact and conclusions of law.

Defendant submitted his proposed findings and con-
clusions on August 5,1976. The District Court adopted
the defendant's findings by making a notation at the bot-
tom of the submitted document, and by signing the order
which concluded as follows: "Adopted this 6th day

[***5] ofAugust, 1976. Let Judgment be entered ac-

cordingly."

On August 19, 1976, thirteen days after the Court
adopted defendant's findings and conclusions, the plain-
tiffs submitted their proposed findings and conclusions,
and they also filed an amended complaint. The amend-
ed complaint was substantially the same as the original
except that in the amended complaint the plaintiffs had
joined one additional defendant and also were more spe-
cific in their prayer for relief.

On September 10, 1976, defendant filed a motion to
dismiss the amended complaint on the grounds it did not
state a claim upon [**401] which relief could be
granted. On September 27, 1976, without further action
by the Court, defendant filed his answer, a general denial
of plaintiffs' allegations. Defendant's answer was the
last action taken by either party.

On November 1,1976, the District Court entered an
order dissolving the temporary restraining order, denying
plaintiffs' motion for an injunction pendente lite, and

adopting the defendant's findings [*216] of fact and
conclusions of law, It is from this last order that plaintiffs
appeal.

In their appeal the plaintiffs contend (l) that the
District Court [***6] deprived the plaintiffs of substan-
tive property rights in a summary hearing; (2) that the
District Court made an adjudication of the relative rights
and priorities of the parties; and (3) that the findings of
fact and conclusions of law do not conform to the evi-
dence presented by the parties.

Before addressing the specific issues presented by
plaintiffs' appeal, we must resolve one preliminary ques-
tion. Some disagreement exists among the parties con-
cerning the purpose of the June 21, 1976 hearing. The
confusion stems from certain language used by plaintiffs
in their complaint and show cause order. A review of
the Dishict Court files shows the prayer in plaintiffs'
original complaint sought a temporary restraining order,
a show cause hearing and such further relief as this Court
may deem proper. Then, in his order to show cause
signed by another District judge, the plaintiffs used the
phrase "show cause why he [defendant] should not be
permanently restrained from interfering with said waters
and diversions." (Emphasis and brackets added.) Based
on this language, defendant contends both panies under-
stood the hearing on June 2lst would be on the "merits"
and would finally [***7] settle plaintiffs' water right
claim. We cannot accept this contention.

It is well settled that a temporary restraining order is

an interlocutory order issued often on an ex parte basis.
The restraining order is intended to preserve the status
quo until a show cause hearing can be held. Electric
Co-op Inc. v. Ferguson (1951), 124 Mont. 543, 554, 227
P.2d 597. A temporary restraining order is effective only
for the reasonable time necessary to give notice and
schedule a hearing to determine the appropriateness of an
injunction pendente lite. Stqte ex rel. Cook v. Dist. Court
(1937), 105 Mont. 72, 75, 69 P.2d 746. See also: Boyer
v. Karagacin (1978), 178 Mont. 26, 582 P.2d I 173.

We conclude that plaintiffs, in scheduling the show
cause hearing for June 21, 1976, were trying to follow
the standard procedures l*217) set up to obtain in-
junctions pendente lite. We can find no support for de-
fendant's position that the June 21, 1976 hearing was
agreed or understood to be a hearing on the "merits" of
plaintiffs' claim. Absent clear evidence of an agreement
or an understanding, we must assume plaintiffs intended
the hearing to be limited to a finding on the appropriate-
ness [***8] ofan injunction pendente lite.

Having determined the purpose of the June 2l hear-
ing, we turn now to the merits of plaintiffs' assignments
of error. For convenience, plaintiffs' first and third as-
signments can be consolidated. Simply stated, plaintiffs
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contend the District Court should not have entered any

findings of fact or conclusions of law. Plaintiffs take the

position that any findings or conclusions dealing with the

merits of their complaint are premature. They stress, alt-

hough extensive testimony was received on June 21,

1976,the trial court did not receive enough evidence to

resolve the merits of plaintiffs' claim. Defendant, on the

other hand, contends the evidence produced at the hear-

ing was sufficient to support the findings and conclu-

sions of the District Court.

After a careful examination of the conclusions of
law, we believe plaintiffs are correct and the findings of
fact and conclusions of law should be vacated' The con-

clusions, as adopted by the District Court, provide:

"Plaintiffs have no water right to the water from the

Evans ditch either by right ofappropriation or by adverse

use.

" [**402] That an appropriation as to this water

was filed and completed 1***9, by Raymond J. Johnson

and Lillian M. Johnson and is first in time to any claim

made by Plaintiffs.

"That Plaintiffs have no right to enter upon Defend-

ant Evans property and in any way change, divert or alter

the ditches located thereon."

These conclusions were purportedly derived from

evidence presented at the June 21, 1976 hearing and

were entered on November 1,1976.

We have already stated that the primary purpose of
the June 21,1976 hearing was to determine the propriety

of an injunction [*218] pendente lite' It is well estab-

lished that substantive property rights cannot be adjudi-

cated in a summary way. Ryan v. Quinlan (1912)' 45

Mont. 52 t , t 24 P. 5 I 2. The general rule is that title to, or

right of possession of real estate may not be litigated in

an action for an injunction. Dovis v. Burton (1952)' 126

Mont. t37, 246 P.2d 236.|n the same vein, water rights

should not be resolved in a preliminary proceeding for
injunctive relief.

The problems inherent in trying the merits of a case

at an injunctive hearing are obvious' Typically, an in-
junction, or a motion for an injunction is filed very early

in the proceedings, usually before discovery has been

completed [***10] and often before the pleadings of
the parties are complete. At such juncture, the District

Courts normally do not have sufficient evidence to con-

clusively resolve the merits of the case' The present

proceedings are a good example of why properry rights

should not be adjudicated in a summary fashion'

The hearing in this case was scheduled for June 21,

1976, only I I days after the plaintiffs filed their original

complaint. Indeed, because Rules 30 and 31,

M.R.Civ.P., contain restrictions as to when discovery can

be commenced, it does not appear that plaintiffs could

have been prepared on June 21,1976, for a final trial on

the merits.

Additionally, we find defendant had not yet filed his

answer on June 21, 1976. This last fact is significant

because regardless ofhow defective plaintiffs' first com-

plaint may have been, under Rule 8, M.R'Civ'P., plain-

tiffs had an absolute right to amend their complaint prior

to the time the answer was filed.

Accordingly, we hold plaintiffs'altegations were not

ripe for final decision on June 21,1976. The trial court

should have limited its inquiry to the appropriateness of
an injunction pendente lite. Since its inquiry and subse-

quent decision [***ll] went beyond these limits, the

findings of fact and conclusions of law must be vacated'

We note that plaintiffs later filed an amended com-

plaint in this action. The new complaint raises the pos-

sibility that plaintiffs may recover if they can establish a

valid water right. Under the circumstances recovery can

possibly be predicated on section 89-801, l*219)
R.C.M.1947, which was in effect during the crucial time

periods involved in this case. That section allows

"waste" water to be appropriated if the requisites of the

statute are met. The plaintiffs, of course, bear the bur-

den to prove a valid appropriation and any discussion of
the merits of their claim would be premature. Today's

decision simply vacates the findings of fact and conclu-

sions of law entered by the District Court' Additionally,
since plaintiffs did not challenge the denial of their mo-

tion for an injunction pendente lite, the trial court's de-

termination on the matter is affirmed.

The order is vacated and this case is remanded to the

District Court for proceedings consistent with this opin-

ion.

MR. CHIEF JUSTICE HASWELL ANd JUSTICES
HARRISON, DALY and SHEEHY concur.



T LexisNexis.

HUGH ESPY, Plaintiff and Respondent, v. JOE QUINLAN and JOAN QUINLAN'
Defendants and APPellant.

No.00-043

SUPREME COURT OF MONTANA

2000 MT 193 300 Mont. 441;4 P.3d 1212;2000 Mont. LEXIS 187; 57 Mont. St Rep.

764

June 8, 2000, Submitted on Briefs
July 18,2000, Decided

PRIOR HISTORY: APPEAL FROM: District
Court of the Sixteenth Judicial District, In and for the

County of Rosebud, The Honorable Wm' Nels Swandal,

Judge presiding,

DISPOSITION: Affirmed and remanded for deter-

mination of Espy's attorney's fees and costs on appeal.

COUNSEL: For Appellant: Allen Beck, Attorney at

Law, Billings, Montana.

For Respondent: Alan C. Bryan, Crowley, Haughey,

Hanson, Toole, & Dietrich, P.L.L.P., Billings, Montana.

JUDGES: Justice Terry N. Trieweiler delivered the

opinion of the Court. We Concur: Jean A. Tumage,

Chief Justice, Karla M. Gray, William E. Hunt, Sr., Jim

Regnier, Justices.

OPINION BY: Terry N, Trieweiler

OPINION

[**442] [***1213] Justice Terry N. Trieweiler
delivered the opinion of the Court.

[*Pl] The Plaintift Hugh Espy, commenced this

action in the District Court for the Sixteenth Judicial

District in Rosebud County and alleged that the Defend-

ants, Joe and Joan Quinlan, interfered with his ditch

easement. The Defendants filed a counterclaim in which

they alleged interference with their road easement. Joe

Quinlan was subsequently dismissed from the action.

The District Court entered judgment for Espy on his

claim and for Joan Quinlan on her counterclaim. The

Page I

District Court ordered Quinlan to pay Espy's attorney's

fees and costs pursuantto $ 70-17-ll2(5), MCA. Quinlan
appeals the District Court's judgment and order. We af-

firm the judgment and order of the District Court.

[*P2] The following issues are presented on ap-

peal.

[*P3] L Did the District Court err when it found a

written agreement which granted Espy an easement oYer

Quinlan's properfy?

[*P4] 2. Did the District Court err when it ordered

Quinlan to pay Espy's aftorney's fees and costs pursuant

to $ 70-t7-t t2(s), MCA?

FACTUAL BACKGROUND

[*P5] The Plaintifl Hugh Espy, owns real prop-

erty which is contiguous with and adjacent to real prop-

erfy owned by the Defendant, Joan Quinlan' Both parcels

of properfy are located within Rosebud County, Mon-

tana. Espy purchased his real property in February 1993

from the Farmers Home Administration (FmHA) fol-
lowing the FmHA's foreclosure on the property while
owned by Timothy Cox.

[*P6] Prior to 1985, Espy's predecessor in interest,

Cox, irrigated the property using ditch irrigation. This

method required pushing the water uphill at two different
points by using pumps. In his deposition, Cox testified

that this method was inefficient due to the electricity
costs and the amount of water loss. Cox's neighbor,

Quinlan was also using a method of ditch irrigation
which resulted in an unsatisfactory amount of water

seepage.

[*P7] On December 17, 1980, Cox and Quinlan
executed a written Pooling Agreement with the United
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States Department of Agriculture (USDA) for the con-
struction of an underground pipe irrigation system. The
new irrigation system consisted of an underground pipe-
line originating on Quinlan's property and extending ap-
proximately [**443] 600 feet to Espy's property where
it extended approximated 1200 feet. According to the
Pooling Agreement, the purpose of the project was to
"provide a water delivery system that will prevent seep-
age water and an effrcient irrigation delivery system."
The Pooling Agreement was approved by the Agricultur-
al Stabilization and Conservation Service (ASCS) of the
USDA on March 3, 1981.

[*P8] The Pooling Agreement, signed by both
Cox and Quinlan, includes the following conditions:

Each person signing.., this agreement:

2. Agrees to perform the practice(s),
in a professional manner within the speci-
fied general location, to repair, maintain,
and use for the purpose authorized, the
practice(s) covered by this agreement for
which cost-sharing is given, and to obtain
the authorities, rights, easements or other
approvals necessary to perform, maintain,
and repair such practices.

3. Grants such authorities, rights,
easements, or other approvals to the other
participants in this agreement to enter
upon his land as may be necessary to in-
stall, maintain, and repair the practices.

[*P9] Additionally, Cox and Quinlan entered into
a cost-sharing agreement with the United States Gov-
enment, pursuant to which the government paid $ 9433
of the total l;*!(*1214) $ ll,l22 cost and Cox and

Quinlan agreed to conhibute 69 percent and 3 1 percent,
respectively, of the remaining costs. It is the policy of the
United States Government that cost-sharing is authorized
only under certain circumstances, which includes in-
stalled inigation systems. The cost-sharing agreement
defined the "life-span" of the irrigation system as l0
years.

[*P10] The irrigation system was perrnanently in-
stalled in 1985. Espy became the owner of Cox's real
property in 1993. In June of 1996, Quinlan had a portion
of the pipeline dug up, and threatened to cap the line at
its approach to Espy's property if Espy continued to use

the inigation system. Shortly thereafter, Espy and Quin-
lan met to discuss the irrigation system. Quinlan told

Espy that she would cut the pipeline if Espy did not
agree in writing to certain conditions, including relin-
quishing all rights Espy had in the easement. Following
consultation with his attorney, Espy declined to agree to
Quinlan's conditions.

[**444) [*Pl l] In July 1997, in an attempt to
prevent Espy from using the irrigation system, Quinlan
removed the start button for the irrigation pump and shut
off the electricity for the irrigation system. In May 1998,

Quinlan placed a padlock on the electrical box which
provides electricity to the irrigation system. In response,
Espy filed this action against both Joan and Joe Quinlan
on June l, 1998, alleging interferencg with his easement.
However, by stipulation of the parties, defendant Joe

Quinlan was dismissed from the action. Espy additional-
ly requested that the District Court issue a temporary
restraining order to keep Quinlan from interfering any
further with his use of the irrigation system. The District
Court granted the temporary restraining order and on
June 25, 1998 granted a preliminary injunction against

Quinlan.

[*Pl2] On November 13, 1998, the parties stipu-
lated to allow Quinlan to file a permissive counterclaim
against Espy. The counterclaim was deemed filed on
November 18, 1998, and alleged that Espy had interfered
with Quinlan's road easement over Espy's property. A
bench trial was held on April 29, 1999 to consider Espy's
claim and Quinlan's counterclaim. On June 4, 1999, the
District Court entered its findings of fact, conclusions of
law, and order, in which it concluded that Espy has a

valid easement over Quinlan's property for the use and
maintenance of the irrigation system and that Quinlan
has a valid road easement over Espy's property. The Dis-
trict Court further concluded that both parties were enti-
tled to a permanent order restraining the other party llom
interfering with their respective easement.

[*P13] On July 26,1999, the District Court held a
hearing to consider the issue of awarding attorney's fees
and costs. On September 3, 1999, the District Court en-
tered its order which required Quinlan to pay Espy's at-
torney's fees and costs pursuantto $ 70-17-112(5), MCA.
Following successful motions to amend the findings of
fact and conclusions of law, and the judgment the Dis-
trict Court entered its amended judgment on November
26,1999.

STANDARD OF REVIEW

[*P14] The standard of review of a district court's
findings offact is whether they are clearly erroneous. See

Daines v. Knight (1995), 269 Mont. 320, 324, 888 P.2d
904, 906. A finding is clearly erroneous if it is not sup-
ported by substantial evidence, if the trial court misap-
prehended the effect of the evidence, or if this Court is
left with a definite and firm conviction that the district
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court made a mistake. See [**445) Daines v' Knight

(lgg5), 269 Mont. 320, 324, 858 P.2d 904, 906' The

itandard ofreview ofa district court's conclusions oflaw
is whether the court's interpretation ofthe law is correct'

See Carbon County v, (Jnion Reserve Coal Co', Inc'

(lgg5), 271 Mont. 459,469, 898 P.2d 680, 686' Ifa dis-

trict court concludes that one party has prevailed and is

entitled to attorney's fees, we review that conclusion to

determine if it is correct' Engel v. Gampp, 2000 MT 17,

P32;57 Mont. St. Rep.96, P32,993 P.2d701, P32,298

Mont. ll6.

DISCUSSION

ISSUE I

[rPls] Did the District Court err when it found a

written agreement which granted Espy an easement over

Quinlan's property?

['i{'.*1215] [*Pl6] Quinlan asserts that the Dis-

trict Court erred when it concluded that the Pooling

Agreement created an easement for an indefinite dura-

tion. Quinlan contends that the Pooling Agreement cre-

ated a contract for the period of ten years based on the

language which describes the "life-span" ofthe project as

"ten years following the year of installation." Espy as-

serts that the District Court correctly concluded that he

has an easement for the use and maintenance of the ini-
gation system for an indefinite period of time.

[*Pl7] The District Court made the following

findings of fact:

tion system must be used or a portion of
the cost share refunded. It was not meant

to limit the life expectancy of the ease-

ment, which is indefinite, as long as the

irrigation system is properly used, main-

tained and rePaired.

l**4461

16. That the plaintiff has an easement

to use, maintain and repair the pipeline

and the plaintiffs use of that easement

should not be obstructed or impaired by

the defendant.

[*Pl8] Our review of the record reveals that the

District Court's findings of fact are supported by substan-

tial evidence and therefore are not clearly erroneous. The

language of the Pooling Agreement is clear. The Agree-

,.nt rtut.t that a condition of the Agreement is that each

person signing the Agreement "grants such authorities,

rights, easements, or other approvals to the other partici-
pints in this agreement to enter upon his land as may be

necessary to install, maintain, and repair the practices."

Clearly, by signing the Pooling Agreement, both Cox

and Quinlan granted each other such authorities, rights,

easements, or other approvals to enter upon each other's

land as may be necessary to install, maintain, and repair

the irrigation system.

[*Pl9] Quinlan further asserts that the language of
a subsequent condition to the Pooling Agreement re-

quired that the parties designated agent, Cox, secure the

easement on Quinlan's property. The condition relied on

by Quinlan states that each person signing the Pooling

Agreement:

4. Agrees that the Person shown as

such as designated agent and is authorized

to act for the parties of agreement in se-

curing the necessary easements,

rights-of-way, labor and equipment, con-

struction details, compliance determina-

tions, reports, and certifications, and con-

tracts with the COC and designated tech-
nicians.

We agree with the District Court's finding that para$aph

4 of the Pooling Agreement refers to securing easements

and other documents from people who are not partici-
pants to the agreement, and therefore does not affect an

easement granted by participants to the agreement.

[*P20] Moreover, the District Court's finding that

the ten-year "life-span" of the irrigation system was re-

7. That Quinlan did not seek legal ad-

vice before signing the Pooling Agree-

ment, which clearly states that each par-

ticipant in the agreement grants an ease-

ment or right to the other participants to

enter upon their land to install, maintain

and repair the inigation system' Para-

graph 4 of the Pooling Agreement refers

to securing easements and other docu-

ments from other people who are not par-

ticipants to the agreement.

8. That while Quinlan testified that

she never intended to give Cox an ease-

ment, that testimony is belied by the plain

language of the Pooling Agreement and

by Cox himself. The Court finds that

Quinlan clearly gave Cox and Espy, Cox's

predecessor in interest, an easement to

repair and maintain the irrigation system.

I l. That the "life span" of the project
is the minimum length of time the irriga-
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lated to the government's cost-sharing involvement, and
not a limitation on the duration of the easement, is sup-
ported by substantial evidence. The document which
def,rnes the "life-span" of the irrigation project as "10
years following the year of installation" is a document
which sets forth the conditions for government
cost-sharing. As explained by Rosebud County Farm
Service Agency Program Assistant, Diane Wyrick, "each
conservation practice has a'life-span' that requires the
practice to be maintained for a minimum length of time
or cost share must be refunded. [**447] The 'lifespan'
[***1216] is not the life expectancy of the practice."
Accordingly, we conclude that the District Court's find-
ing that the "life-span" often years was for cost-sharing
purposes only and that the easement itself lasted for an
indefinite period of time was not clearly eroneous.

[*P2l] Based on it findings of fact, the District
Court made following conclusions of law:

4. An easement may be created by
grant, reservation, exception or covenant,
by implication, or by prescription.
Kuhlman, v. Rivera, 215 Mont. 353, 701

P.2d 982, 985 (Mont. 1985).To be a valid
grant of an easement created by writing, it
must satisfo the formal requirements of a

grant. Id. The Pooling Agreement identi-
fied the participants, Joan Quinlan and
Tim Cox, adequately described what was
conveyed, had language of conveyance
and was signed, thus satisSing the re-
quirements of g 70-20-103, M.C.A., and
granting a valid easement. 1d. Specifical-
ly, the Pooling Agreement stated that each
person signing the agreement granted to
the other participants the right to enter
onto their land as necessary to install,
maintain and repair the irrigation system.

5. The duration of the easement is
indefinite since, with proper maintenance
and repair, the underground irrigation
system could last for an indefinite period
of time.

l*P221 We conclude that the District Court's con-
clusions of law are correct. The Pooling Agreement sat-
isfied the requirements of a grant and created a valid
easement for Espy to enter onto Quinlan's property to
install, maintain, and repair the irrigation system for as

long as the system lasts. Therefore, we further conclude
that the District Court did not err when it found that the
Pooling Agreement created a valid easement on Quin-
lan's property.

ISSUE 2

[*P23] Did the District Court err when it ordered
Quinlan to pay Espy's attorney's fees and costs pursuant
to $ 70-t7-t t2(5), MCA?

[*P24)
lows:

Section 70-17-112, MCA, states as fol-

(l) A person with a canal or ditch
easement has a secondary easement to
enter, inspect, repair, and maintain a canal
or ditch.

(2) No person may encroach upon or
otherwise impair any easement for a canal
or ditch used for irrigation or any other
lawful domestic or commercial purpose,
including carrying return water. . . .

[**448] (5) If a legal action is
brought to enforce the provisions of this
section, the prevailing party is entitled to
costs and reasonable attorney's fees.

(Emphasis added).

[*P25] Quinlan contends that the District Court
erred when it concluded that Espy's interference with
Quinlan's road easement was not related to Espy's suit
against Quinlan for interference with his ditch easement
pursuant to $ 70-17-112, MCA. Quinlan assefts that be-
cause she prevailed on her counterclaim neither party can
be considered a "prevailing parfy" within the contempla-
tion of S 70-17-ll2(5), MCA. Quinlan contends that her
counterclaim is related to the controversy over whether
the Pooling Agreement created a ditch easement because
had she not taken the position that Espy did not have a
ditch easement, Espy would not have interfered with her
road easement.

l*P261 In support of her position, Quinlan relies
on Knudsen v. Taylor (1984), 2l I Mont. 459, 685 P.2d
354. In Knudsen, the parties brought a claim and a coun-
terclaim involving interference with a ditch. With respect
to the issue of whether either party was entitled to attor-
ney's fees and costs pursuant to $ 70-17-112(5), MCA,
we stated:

The injunctive order issued by the Dis-
trict Court is h victory and a loss for both
sides. Knudsen prevailed on his conten-
tion that the culvert must be of sufficient
size to carry fully the water from the
headgate passing through the Ester Ditch.
Taylor prevailed in that his right to install
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such crossing culverts was recognized in

this case. In such circumstances' we de-

termine that the District Court was correct

in finding in effect there was no prevail-

ing parfy in the contemplation of section

70-17-tt2(5), MCA, and properly denied

attorney fees.

Knudsen, 2l I Mont. at 463-64, 685 P.2d at 357.

l'x**l2l7l l*P271 In this case the District Court

concluded as follows:

Here, the counterclaim involved inter-
ference with a road easement. It had

nothing to do with the ditch easement and

was not brought to enforce the provisions

of $ 70-17-112. The plaintiff, therefore,

prevailed on all claims brought pursuant

to $ 70-17-l 12 and is entitled to his rea-

sonable aftorney's fees and costs.

[*P28] We agree with the District Court's conclu-

sion. Quinlan's counterclaim was not raised pursuant to $
70-17-l t2, MCA.lt was a permissive counterclaim deal-

ing with a road easement, Consequently' our analysis in

Knudsen does not apply to this case, Further, l**4491
we have previously held that "in order to be deemed a

'prevailing party'for purposes of $ 70-17-l l2(5)' MC4 
:

. u purty must successfully prevail on a// claims raised

puriuant to this statute." Engel, P 40. Accordingly, be-

tause Espy successfully prevailed on all claims raised

pursuant to $ 70-t7-112, MCA, he is entitled to his at-

iorney's fees and costs pursuantto $ 70-17'l l2(5)' MCA,

regardless ofthe fact that he was not the prevailing parly

on qrinlan's counterclaim. Therefore, we conclude that

the District Court did not err when it determined that

Espy was entitled to attorney's fees and costs pursuant to

9 70-17-112(5), MCA. Additionally, Espy's costs and

reasonable attorney's fees include those fees incurred in

this appeal. See Shlaron v. Hayden (1990)' 246 Mont.

186, 190,803 P.2d 1083, 1086.

[*P29] The judgment of the District Court is af-

firmed and we remand for determination of Espy's attor-

ney's fees and costs on aPPeal.

Terry N. Trieweiler

Justice

Jean A. Turnage

Chief Justice

Karla M. Gray

William E. Hunt, Sr.

Jim Regnier

Justices
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OPINION
[* 

*352]

[*'r'*399] Justice W. William Leaphart delivered

the Opinion of the Court.

[*Pl] Wills Cattle Company (the Company) ap-

peals fiom a judgment of the Fourth Judicial District
bourt, Missoula County, which decreed that the Com-

pany had no ownership interest in two irrigation ditches

on land owned by William J. Shaw and E. Kathleen

Page I

Shaw (the Shaws) and dismissed the complaint' We af-

firm.

[*P2] We restate the issues on appeal as follows:

[*P3] l. Did the District Court err in concluding

the 1964 deeds conveying water rights were ambiguous?

[*P4] 2. Did the District Court err in determining

that Wills Cattle Company has no ownership interest in

either the middle or north [**353] McDonald irriga-

tion ditches on the Shaws'properfy?

BACKGROUND

[*P5] The factual background giving rise to this

case begins over a century ago when two brothers, Tom

McDonald and John McDonald, established homesteads

in the Union Creek valley, qast of Bonner, Montana, on

Sections 15 and 16, Township 13 North, Range 16 West.

The brothers appropriated water from Union Creek and

dug inigation ditches to flood irrigate their land' Both

Sections 15 and 16 were eventually purchased by W.K'
Wills and were operated as a single ranch called the

Wills Ranch Company. W.K. Wills sought adjudication

that he was the owner of the McDonald water rights, In a

district court decision and in Wills v. Morris, 100 Mont.

514, 50 P.2d 862 (19i5), it was decreed that W.K. Wills
was the owner of the Tom McDonald water right in the

amount of 162 inches of water and of the John McDon-
ald water right in the amount of 124 inches of water.

[*P6] W.K. Wills irrigated Sections 15 and 16

with the McDonald water rights using four ditches: the

main McDonald ditch, the north McDonald ditch, the

middle McDonald ditch, and the Lower Arkansas ditch.

The main McDonald ditch and the Lower Arkansas ditch

started on Section l5 and ended on Section 16. The mid-
dle and north McDonald ditches started on Section 15,



Page 2
2007 MT l9l, *;338 Mont.35l, **;

167 P.3d397,***;2007 Mont. LEXIS 368

ran west toward Section 16, but ended before reaching
Section 16.

[*P7] ln 1964, the Wills family dissolved the
Wills Ranch Company and divided the ranch, creating a
self-sustaining ranch for each of W.K. Wills' sons, Ern-
est, Roy, and William. The property granted to Ernest
included the north halfofSection 16. The grant to Ernest
also provided the following:

Together with the following rights, and
all ditches, dams, flumes and rights of
way appurtenant therdto, all of which
rights were adjudicated in Cause No.
12038, W. K. Wills vs. H. W. Morris, et
al, Fourth Judicial District Court, Mis-
soula County, Montana, to-wit:

(a) An undivided
one-half interest in and to
120 inches of water ftom
Union Creek appropriated
through the McDonald
ditches;

(b) An undivided
one-half interest in and to
100 inches of water from
Union Creek, appropriated
May l, 1892, for use in
Sections 15 and 16,
Township 13 North, Range
l6 West;

[***400] (c) 80
inches of water from Un-
ion Creek, appropriated
August 31, 1888, through
Wills-Davis & Smith joint
ditch.

(d) Two+hirds of the
waters of Nelson Creek.

[**354] Paragraphs (a) and (b) referred to the Tom
McDonald and John McDonald water rights, respective-
ly. The deed failed to reflect the greater number of inches
decreed by the Montana Supreme Court in Ll/ills v. Mor-
rrs, but that is not at issue in this case.

[*P8] The properry granted to Roy included parts
of Section 15 and the following:

Together with the following rights, and
all ditches, dams, flumes and rights of

way appurtenant thereto, all of which
rights were adjudicated in Cause No.
12038, W. K. Wills vs. H. W. Morris, et
al, Fourth Judicial District Court, Mis-
soula County, Montana, to-wit:

(a) An undivided
one-fourth interest in and
to 120 inches of water
from Union Creek appro-
priated through the
McDonald ditches;

(b) An undivided
one-fourth interest in and
to 100 inches of water
from Union Creek, appro-
priated May 1, 1892, for
use in Sections 15 and 16,

Township 13 North, Range
l6 West;

(c) 75 inches of water
from Arkansas Creek, ap-
propriated July, 1892,
through the Vaughn ditch.

(d) 70 inches of water
from Union Creek, appro-
priated July l, 1891,
through Ben Parsons ditch.

Similarly, the property granted to William included parts
ofSection l5 and an undivided one-fourth interest in the
McDonald water rights only, with identical paragraphs
(a) and (b) above. No maps or legal descriptions accom-
panied the deeds which showed or described the location
of the ditches. According to the dissolution agreement,
the parties were to exercise their water rights on a rotat-
ing week or/week off basis. The parties also agreed to
each bear the cost of maintaining the water rights, ditch-
es and flumes in proportion to thek ownership interests.
The dissolution agreement was signed by W.K.'s sons,
Ernest, Roy and William, and grandsons, Sidney, Wil-
liam and Roy.

[*P9] Ernest's family continued to ranch Section
16, eventually forming the Wills Cattle Company. Sid-
ney Wills, Ernest's son, now currently operates the
Company. Likewise, sons William and Roy, and Roy's
son William (Bill), continued to ranch Section 15 until
they sold their parcels outside the family. For a time after
that, Sidney leased Section 15. It was later leased by
Leslie Woldstad who owned other property in the area.
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In 1999, the Shaws purchased the land in Section l5 pre-

viously held by William and Roy, and accordingly, also

acquired a one-half interest in the McDonald water
rights. While both sections were traditionally flood irri-
gated with their respective water rights, [**355] the

Shaws immediately began to install a sprinkler irrigation
system. To facilitate the sprinkler system, the Shaws

filled in the.middle and north McDonald ditches.

[*Pl0] Upon seeing the destruction of the ditches,

the Company filed a complaint for declaratory relief,
injunctive relief, damages, and certification to the water

court. The Company alleged that the Shaws failed to
recognize that the parties held an undivided joint interest

in the ditches, and requested that the court declare the

Company's interest. The Company argued that the 1964

deed to Ernest clearly granted a one-half interest in all

the McDonald ditches, plural, which included the north

and middle ditches the Shaws destroyed.

[*Pl l] A bench trial was held on February l5 and

16,2005, where several witnesses testified regarding the

use of the ditches in watering each section. Sidney Wills,
born in 1940 and president and stockholder of the Com-
pany, had resided on the ranch all his life. According to
Sidney, even though the middle McDonald ditch did not

reach Section 16, it was important for fully inigating that

section. He testified that the middle ditch was used early

in the season because it was the hardest ditch to fill, that

it topographically ended on high ground so that it would

flow onto lower ground on Sections 15 and 16, and that

there were approximately fifteen acres on Section l6 that

could only be watered by using the middle ditch. Further,

Sidney stated [**''401] that the water from the middle

ditch would moisten the ground so that water from other

ditches would more easily cover the ground.

[*Pl2] Sidney also described the north McDonald

ditch, which traveled north from where it was appropri-

ated on Section 15 and diverted over Union Creek

through a flume, then turned west and ended before

reaching Section 16. The Shaws had filled in the portion

of the ditch that ran east to west. Sidney testified that this

ditch was also on high ground and Section l6 was down-

hill from where the ditch ended, He stated that approxi-
mately six to eight acres on Section 16 could only get

water through the north McDonald ditch. Sidney testified
that the only time he cleaned or maintained the ditches

on Section 15 was when he leased Section 15 property,

and in fact, the flume that carried water north over the

top ofUnion Creek had been unused since the late 1970s.

Thus, the last time McDonald water reached the north
McDonald ditch was in the late 1970s.

[*Pl3] When asked about the language of the

1964 deed from W.K. to Ernest, Sidney stated that his

understanding of the words "McDonald ditches" in para-

graph (a) of the 1964 deeds referred only to the McDon-
ald ditches and not the Arkansas ditch, but then admitted
he [**356] was not sure if it included the Arkansas

ditch. He stated that one could not tell from looking at

the deed itself, and if historic use was taken into account,

"ditches" would include the Arkansas ditch.

[*P14] William Shaw testified that prior to pur-

chasing the property, he had told Sidney he was going to
install a sprinkler irrigation system, but they did not dis-
cuss ditches. He stated that,when inspecting the property
prior to purchase, he noticed that the north McDonald
ditch was not operating because the flume had washed

out and the ditch was overgrown. He observed that the

main McDonald ditch and the Lower Arkansas ditch
were set up to carry McDonald water over Section 15

and into Section 16, Shaw stated that he saw no physical

evidence nor had any conversations that led him to be-

lieve Sidney had an interest in the middle and north
McDonald ditches, especially since they ended on Sec-

tion 15. Shaw further testified that after purchasing the

property, he never saw Sidney maintain the ditches, and

that neither Sidney or Shaw used the middle ditch in the

summer of 2001-the summer after Shaw installed the

sprinkler lines, but before he filled in that ditch.

[*Pl5] Another Wills family member testified
about the irrigation ditches, William (Bill) Wills, W.K.'s
grandson and Sidney's cousin..Bill testified that he was

born in 1939, and had resided on the ranch property in
the Union Creek valley until 1981. Apart from two years

in the Army and some part-time logging, Bill was ac-

tively involved in the operation of his father, Roy, and

Uncle William's ranch property, including Section 15'

Bill testified that he never saw water from the middle

McDonald ditch go over the surface of the ground onto

Section 16. He stated that it "just sinks and subs up down

below." He stated that the subbing would occur on Sec-

tion 16, which would benefit Section 16, filling up the

ground water. He stated that he was not aware of anyone

from Section 16 ever coming on the property to run wa-

ter down the middle ditch or the north ditch to irrigate

Section 16 lands, but admitted that if subbing occurred

when he, his father, or his uncle filled the ditch, there

was no need for Ernest or Sidney to come over and use

the ditch. He stated the water from the north ditch would
run ever the surface back into Union Creek. He also tes-

tified that he never saw anyone from the Company

maintain or repair the ditches. Bill stated that he did not

believe that the Company had any ownership interest in
the middle or north McDonald ditches.

[*Pl6] Leslie Woldstad had leased property on

Section 15 starting in 1987 after the Willses sold it, and

continued to do so after the Shaws'purchase. He testified
that he was familiar with the irrigation ditches. [**357]
He said he had never seen anyone from the Company
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come on the land and flood irrigate that property, nor had

he seen anyone maintain or repair the north or middle
McDonald ditches. Woldstad stated that he used the

middle ditch on a regular basis, so the Company would
have received a benefit. He stated that Sidney claimed
that if Woldstad used the middle ditch first, it made his
area [***4021 easier to inigate. Woldstad said that he

was never able to get water to the north side of the creek
through the north McDonald ditch because the flume was
out.

[*P17] The District Court concluded that the 1964

deeds were ambiguous as they did not contain maps or
any other specific identification of the number or loca-
tion of the ditches used with the water rights conveyed
by the deeds. Thus, the court looked to extrinsic evidence
to determine the intent of the parties at the time the deeds

were signed and recorded. Of note, the court found that
when operated as a single ranch, both sections were irri-
gated by using the four historic ditches, and that the "use
of all four historic ditches is r,ecessary to fully and ade-
quately inigate Sections 15 and 16 with the McDonald
water rights. The four McDonald ditches are all perma-
nent ditches constructed to conform to the topography of
the land and to most efficiently flood irrigate the proper-
ties." The court further found:

While the middle and north McDonald
ditches end near the property line on what
is now the Shaws'property, due to the el-
evation of the property, there is conflict-
ing testimony concernirrg whether they
have always been use<i to flood irrigate
the Wills Cattle Company property in a

manner similar to that described by Tom
McDonald in his testimony at the Wills v.

Morris trial. At best, there is indication of
some seep or sub-irrigation from those

ditches (middle and north McDonald).

[*Pl8] The court concluded that the best interpre-
tation of the deed language was that the parties to the
deeds only intended to convey an interest in those ditches
that actually historically conveyed water to the respective
ranches. Thus, the District Court determined that the
Company had no ownership interest in the middle or
north McDonald ditches. The Company's complaint was
thereby dismissed and attorney fees were awarded to the
Shaws. The Company appeals.'

STANDARD OF REVIEW

[*Pl9] A transfer of properry is to be interpreted
in like manner with contracts in general. Section
70-l-513, MCA; Van Hook v. Jennings, 1999 MT 198,

P10, 295 Mont. 409, Pl0, 983 P.2d 995, Pl0. The con-
struction and interpretation of a contract is a question of
law. [**358] Baker Revocable Trust v. Cenex Harvest
States,2007 MT 159, P19; 338 Mont.4l, Pl9, 164 P.3d
851, P19 (citations omitted). The initialdetermination of
whether an ambiguity exists in a conffact is also a ques-
tion of law. Baker Revocable Trust, Pl9 (citations omit-
ted). If the language of a contract is ambiguous, a factual
determination must be made as to the paties' intent in
entering into the contract, which is a question of fact for
the court to decide in a case that is hied without a jury.
Baker Revocable Trust, P19 (citations omitted); Security
Abstract & Tille v. Smith Livestock, 2006 MT 265, Pl7,
334 Mont. 172, Pl7, 146 P.3d 732, P17. We affirm the
factual findings of a district court sitting without a jury
unless those findings are clearly erroneous. Steiger v.

Brown, 2007 MT 29, Pl6, 336 Mont.29, Pl6, 152 P.3d
705, Pl6 (citations omitted). A district court's findings
are clearly erroneous if they are not supported by sub-
stantial evidence, if the district court has misapprehended
the effect of the evidence, or if a review of the record
leaves this Court with the definite and firm conviction
that a mistake has been committed. Steiger, P16 (cita-
tions omiffed).

DISCUSSION

[*P20] ISSUE 1: Did the District Court err in con-
cluding the 1964 deeds conveying water rights were
ambiguous?

[*P2l] The determination of whether an ambigui-
ty exists in a conffact is to be made on an objective basis.
Baker Revocable Trust, P20 (citations omitted). An am-
biguity exists if the language of the contract is suscepti-
ble to at least two reasonable but conflicting meanings.
Baker Revocable Trust, P20 (citations omitted).

l*P221 In this case, W.K. Wills granted each of
his sons certain tracts of land and certain water rights, as

well as "all ditches, dams, flumes and rights of way ap-
purtenant" to the water rights. Each son received a

[***403] percentage of the Tom McDonald water right
from Union Creek appropriated tkough the McDonald
ditches, as well as a percentage of the John McDonald
water right, although the deeds did not specify which
ditch canied the John McDonald water. The deeds made
no mention of the Lower Arkansas ditch, which was also
historically used to carry McDonald water.

[*P23] The District Court found that the four his-
toric ditches (three McDonald ditches and the Lower
Arkansas ditch) were all used to convey McDonald wa-
ter, and that all of these ditches were. "necessary to fully
and adequately inigate Sections 15 and 16 with the
McDonald water rights." The Company argues that be-
cause the deeds referred to [**359] "McDonald ditch-
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es" in the plural, W.K. expressly granted an easement in
the three McDonald ditches, not just the main McDonald
ditch which ends in Section 16. However, Sidney admit-
ted that because of the historic use of the Lower Arkan-
sas ditch to convey McDonald water to the Company's
property, the word "ditches" in the deeds could have
been meant to include the Lower Arkansas ditch. The

court concluded that the language in the deeds was am-

biguous, and further, there were no maps or any other

specific identification of the number or location of the

ditches which would clarifu which ditches were included
in the conveyance of the different properties. Therefore,

the District Court looked to other evidence to ascertain
the intent of the parties with regard to which ditches

were conveyed in the deeds to each son.

l*P241 We agree with the District Court that the

language of the deeds is ambiguous, and that other evi-
dence must be used to ascertain which ditch rights were

conveyed in the 1964 deed to Ernest Wills.

[*P25] ISSUE 2: Did the District Court err in deter-
mining that Wills Cattle Company has no ownership
interest in either the middle or north McDonald irri-
gation ditches on the Shaws' property?

[*P26] Section 70-15-105, MCA, provides that a

"thing is deemed to be incidental or appurtenant to land

when it is by right used with the land for its benefit, as in
the case of a way or watercourse or of a passage for light,
air, or heat from or across the land of another." Ditches
are easements that attach to land. Section 70-17-101,

MCA. A transfer of real properfy also ffansfers easements

which are to be used in the same manner and to the same

extent as at the time the properfy was transferred. Section
70-20-308, MCA. An easement is created by reservation

through written conveyances. Ponderosa Pines Ranch,

Inc. v. Hevner,2002 MT 184, P16,3ll Mont.82, Pl6,
53 P.3d 381, Pl6.lf a document fails to adequately fix
the location of an easement, a court may ascertain the

location by use. Ponderosa Pines Ranch, Inc., Pl6.

l*P27) A water right and an easement to carry
water across another's land, also known as a ditch right,
are separate and distinct properry rights. Lincoln v. Pie-
per,245 Mont. 12, 15,798 P.2d 132, 134 (1990) (cita'
tions omitted). Water rights and ditch rights "may be

conveyed separately and the loss of one does not neces-

sarily require loss of the other." Lincoln, 245 Mont. at
15, 798 P.2d qt 134 (citations omitted). However, if a

water right passes as an appurtenance, the means ofcon-
veyance of the water also passes. Lincoln, 245 Monl. at
15, 798 P.2d at /-14. This Court has stated that where a

right of way attaches to the

[**360] "use of a certain ditch and

water for irrigating of a farm, they will

pass by the deed, even without the use of
the word 'appurtenances't for the acquisi-
tion of the easement or servitude was in-
tended for the benefit ofthe estate, and by
destination is to be considered as inci-
dental to the use ofand as part and parcel

of the realty." Tucker v. Jones, 8 Mont.
225, 231, 19 P. 571, 57j (1888). Thns,
this Court has held that the conveyance of
a tract of inigated land with its appurte-
nances also conveys the ditch, as well as

the water right, necessary to the cultiva-
tion, use and enjoyment of the land, just
as fully as though the grantor had de-

scribed it in express terms in the deed it-
self.

Lincoln, 245 Mont. at l5-16, 798 P.2d at 135 (citations

omitted).

[*P28] Necessity and historical beneficial use are

critical factors in determining [*'t*404] whether a

ditch right is appurtenant to a water right. Lincoln, 245

Mont. qt 16, 798 P.2d at 135; Castillo v. Kunnemann,
t97 Mont. 190, 196,642 P.2d 1019, 1023-24 (1982).tn
Lincoln, the plaintiffs sued when the defendants discon-
nected water pipes leading from a water tank on the de-

fendants' properry to the plaintiffs' property. Lincoln, 245

Mont. at 14, 798 P.2d at 134. To determine whether the

water conveyance system was appurtenant to the plain-
tiffs' property, the Court looked at whether the water
conveyance system was necessary for the plaintiffs to
exercise their water right. Lincoln, 245 Mont. at 16, 798

P.2d at /-i5. In that case, the water conveyance system
was necessary as it was the only means of carrying water
from the water tank and allowing the plaintiffs to use

their water right. Lincoln, 245 Mont. at 16,798 P,2d at
I 35.

[*P29] ln Cqstillo, to determine whether ditch and

water rights were appurtenant to the plaintiffs'property,
the Court relied on testimony of the defendant that he, as

prior owner of two tracts of land now owned by the
plaintiffs, had inigated those tracts with the water rights
in question and the water was conveyed through the
ditches running through the plaintiffs' property. Castillo,
197 Mont. at 196, 642 P.2d at 1023-24. Thus, based on
historical beneficial use, the Court determined that the
water and ditch rights were appurtenant to the plaintiffs'
land. Castillo, 197 Mont. qt 196, 642 P.2d at 1024.

[*P30] Unlike in Lincoln, the middle and north
McDonald ditches in this case are not necessary for the
Company to exercise its water rights. In making its find-
ing that the Company had no ownership interest in the
middle and north McDonald ditches, the court relied on
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testimony of a disinterested witness, Bill Wills, that in
Bill's tenure on Section 15, no one had used those ditches
to irrigate Section 16. Bill and Woldstad [**361] sim-
ilarly testified that, at most, Section l6 got a benefit from
the sub-irrigation that occurred during the on-weeks that
those ditches were being used to irrigate Section 15, but
neither the Company nor its predecessors actually used

those ditches during its week of irrigation. Rather, the
Company was able to exercise .its water rights through
the main McDonald ditch and the Lower Arkansas ditch.
This is further supported by Shaw's testimony that, in
2001, before he filled in the ditch but after he started
using a sprinkler system, neither he nor the Company
used the middle ditch for irrigation that season. Finally,
the only time the Company repaired or maintained the
middle or north McDonald ditches was when Sidney
leased Section 15, thus indicating the Company did not
recognize an ownership interest in or a beneficial use of
those ditches in Section 16.

[*P3l] To support its position that the middle and

north McDonald ditches were historically used for the
benefit of Section 16 through flood irrigation, the Com-
pany points to the testimony of Tom McDonald in lltills,
100 Mont. at 526, 50 P.2d at 866-67, where McDonald
stated that the "original ditch" was used to flow water
onto Section 16. However, there is no evidence that was
the use at the time of the 1964 conveyances, or that Tom
McDonald was even talking about the same ditches
since, according to his testimony, the "original ditches
were plowed up. . . ." lltills, 100 Mont. at 526, 50 P.2d
at 866-67. Furthermore, this decree is not conclusive as

to whether the north and middle ditches were appurte-
nant specifically to Section 16 because it adjudicated
water rights to Sections l5 and l6 as one ranch.

[*P32] Another factor the Court looked at in Lin-
coln tn determining whether the water system was ap-
purtenant to the plaintiffs' land was whether inspection of
the chain of title or of the property would have revealed
the existence of the plaintiffs' interest in the water sys-
tem. Lincoln, 245 Mont. at 16, 798 P.2d at 135. In that

case, inquiry or inspection of both the chain of title and
property would have revealed that the defendants' land
was "burdened with easements . . . for access to the water
system." Lincoln, 245 Mont. at 16, 798 P.2d at l35.In
this case, Shaw inspected the property and saw that both
ditches ended before reaching Section 16. Further, being
that the 1964 deeds were ambiguous with respect to
which ditch rights were conveyed to each section, a

search of the chain of title would not have revealed that
the Company had an easement in the middle and north
McDonald ditches.

[***405] [*P33] These findings support the
court's conclusion that W.K. Wills' intent, in providing
each of his sons with a self-sustaining ranch, rvas to in-
clude only those ditch rights that were historically used
to convey [**362] water to the respective ranches,
which, for the Company, only included ditches that actu-
ally reached the Company's land. It is within the prov-
ince of the District Cour-t, as the trier of fact, to weigh
conflicting evidence, and this Court will not substitute its
judgment for that of the trier of fact. Roy v. Montana
Tech of Univ. of Montana, 2007 MT 21, P50, 335 Mont.
367, P50, 152 P.3d 122, P50. The District Court did not
err in concluding that the Company did not have an

ownership interest in the middle and north McDonald
ditches. As the prevailing party, the Shaws are entitled to
attorney fees on appeal. Section 70-17-l 12(5), MCA.

[*P34] We affrrm the judgment of the District
Court and remand for determination of attorney fees on
appeal.

/S/ W. WILLIAM LEAPHART

We concur:
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