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Dear Special Master Thompson:

On July 27, 2012, counsel for Wyoming and Montana presented oral argument on
Wyoming's renewed motion for partial summary judgment on the issue of damages
under Section V(A) of the Yellowstone River Compact (Compact). During the
argument, you requested that the parties provide you with additional information
and authorities illustrating how motions for summary judgment have been resolved
under similar factual circumstances as those presented in this case. This letter brief
is submitted in response to your request and provides an overview of the summary
judgment standard, as well as a list of authorities applying that standard in cases
which are factually analogous to those at hand. It is Montana's contention that the
record evidence is sufficient to allow the factfinder to resolve the question of
whether Montana is entitled to damages in any given year. To that end, Montana
has prepared a chart setting forth the findings and reasonable inferences that could
be made from the record evidence. See Appendix A, attached.

L RELEVANT PROCEDURAL BACKGROUND

On September 12, 2011, Wyoming filed the motion, pursuant to Case Management
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Order No. 8, Aug. 19, 2011, 9 2, seeking to preclude the State of Montana from
claiming damages or other relief based on Section V(A) of the Compact for the
years 1952-2003 and 2005, which were years in which Montana did not notify
Wyoming that Montana's pre-1950 appropriators were not receiving adequate water
from the Tongue and Powder Rivers. Wyoming also sought partial summary
judgment precluding Montana from claiming damages or other relief for those days
in the years 2004 and 2006 that preceded Montana's notifications in those years. A
hearing was held on Montana's motion in Denver, Colorado on September 30, 2011,
and the Special Master issued a Memorandum Opinion on the issue on

December 11, 2011. The Memorandum Opinion held that Montana was required to
provide notice to Wyoming in order to claim damages under Section V(A), but that
"Montana's notice to Wyoming did not have to take any particular shape or form"
(Memorandum Opinion, Pg. 7). The memorandum opinion did not resolve the
question of whether notice was or was not provided for specific years, but the
Special Master granted Wyoming permission to renew its motion for partial
summary judgment on the issue of damages after further discovery on the notice
issue had been completed.

On June 15, 2012, Wyoming filed a renewed motion for partial summary judgment.
Oral argument was heard on the issue before the Special Master on July 27, 2012.
The gist of Wyoming's argument is that summary judgment should be granted on
the issue of damages because Montana has failed to produce evidence that it gave
notice of water shortages during the years in question, and that notice is a necessary
prerequisite to asking for damages. In support of its motion Wyoming has
submitted affidavits testifying that Wyoming did not receive notice and further
claims that sworn testimony from former Montana employees indicating that they
did give notice of water shortages to Wyoming are insufficient as a matter of law to
warrant submission to a factfinder. During the argument, the Special Master
requested that parties submit additional research identifying cases where the
summary judgment standard has been applied under similar factual circumstances.
Below is a discussion of the summary judgment standard and the relevant burdens
of proof, and a summary of cases applying the standard to facts similar to the ones
in this case.

II. GENERAL SUMMARY JUDGMENT RULE

"[A] party seeking summary judgment always bears the initial responsibility of
informing the district court of the basis for its motion, and identifying those portions
of 'the pleadings, depositions, answers to interrogatories, and admissions on file,
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together with the affidavits, if any,' which it believes demonstrate the absence of a
genuine issue of material fact." Celotex Corp. v. Catrett, 477 U.S. 317, 323 (1986)
(quoting FRCP 56).

"Only when that burden has been met does the burden shift to the non-moving party
to demonstrate that there is indeed a material issue of fact that precludes summary
judgment." Clarkv. Coats & Clark, Inc., 929 F.2d 604, 608 (11th Cir. 1991).
"When the moving party has carried its burden under Rule 56(c), its opponent must
do more than simply show that there is some metaphysical doubt as to the material
facts." Matsushita Elec. Indus. Co., Ltd. v. Zenith Radio Corp., 475 U.S. 574, 586,
106 S. Ct. 1348, 1356, 89 L. Ed. 2d 538 (1986). "[W]hen a properly supported
motion for summary judgment is made, the adverse party must set forth specific
facts showing that there is a genuine issue for trial. Anderson v. Liberty Lobby, Inc.,
477 U.S. 242, 250, 106 S. Ct. 2505, 2511, 91 L. Ed. 2d 202 (1986). "On summary
judgment the inferences to be drawn from the underlying facts contained in such
materials must be viewed in the light most favorable to the party opposing the
motion." United States v. Diebold, Inc., 369 U.S. 654, 655, 82 S. Ct. 993,994, 8 L.
Ed. 2d 176 (1962).

"[S]Jummary judgment will not lie if the dispute about a material fact is "genuine,"
that is, if the evidence is such that a reasonable jury could return a verdict for the
nonmoving party." Anderson v. Liberty Lobby, Inc., 477 U.S. at 248. The
substantive law of the case will determine which facts are material, and "[o]nly
disputes over facts that might affect the outcome of the suit under the governing law
will properly preclude the entry of summary judgment." Id. "[T]he determination
of whether a given factual dispute requires submission to a jury must be guided by
the substantive evidentiary standards that apply to the case. Id., 477 U.S. at 255.
"[T]he issue of material fact required by Rule 56(c) to be present to entitle a party to
proceed to trial is not required to be resolved conclusively in favor of the party
asserting its existence; rather, all that is required is that sufficient evidence
supporting the claimed factual dispute be shown to require a jury or judge to resolve
the parties' differing versions of the truth at trial." Id. at 248-49. Thus, at the
summary judgment stage, "the judge does not weigh conflicting evidence with
respect to a disputed material fact," and nor "does the judge make credibility
determinations with respect to statements made in affidavits, answers to
interrogatories, admissions, or depositions," because "[t]hese determinations are
within the province of the factfinder at trial." T.W. Elec. Serv., Inc. v. Pac. Elec.
Contractors Ass'n, 809 F.2d 626, 630 (9th Cir. 1987).
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In determining whether the evidence proffered by the nonmoving party is sufficient
to withstand a motion for summary judgment, the Supreme Court has stated that
"[o]ur opinions on summary judgment subsequent to Anderson and Matsushita have
honored the difference between weighing direct evidence and refusing to draw
unreasonable inferences from circumstantial evidence. McLaughlin v. Liu, 849 F.2d
1205, 1208 (9th Cir. 1988). In T.W. Elec. Serv., Inc. v. Pac. Elec. Contractors
Ass'n, 809 F.2d at 631-32, the court explained the different approaches necessary
when evaluating circumstantial evidence offered by the nonmovant versus direct
evidence:

If the nonmoving party produces direct evidence of a material fact,
the court may not assess the credibility of this evidence nor weigh
against it any conflicting evidence presented by the moving party.
The nonmoving party's evidence must be taken as true. Inferences
from the nonmoving party's "specific facts" as to other material
facts, however, may be drawn only if they are reasonable in view of
other undisputed background or contextual facts and only if such
inferences are otherwise permissible under the governing substantive
law. This inquiry ensures that a "genuine" issue of material fact
exists for the factfinder to resolve at trial.

(Emphasis added.)

IIIl. CASES APPLYING THE SUMMARY JUDGMENT STANDARD
UNDER SIMILAR FACTS

Montana submits the following as representative cases where the summary
judgment standard was applied under similar factual scenarios.

Adickes v. S. H. Kress & Co., 398 U.S. 144 (1970): Plaintiff brought a civil rights
action after she was arrested in a restaurant and she alleged a conspiracy between
the restaurant and the police to not serve her and have her arrested because she was
in the company of black people. Plaintiff could only offer circumstantial evidence
of the conspiracy in the form of her own testimony which stated that the police
officer had been in the restaurant when she arrived and seemed to be
communicating with the restaurant staff prior to her being refused service and
arrested. Defendants moved for summary judgment stating that plaintiff's evidence
of conspiracy was insufficient to create a genuine issue of fact in light of affidavits
submitted by the restaurant owner and the police that stated that there was no
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conspiracy. The court of appeals reversed the trial court's grant of summary
judgment in favor of the defendants on the grounds that the trial court failed to read
the evidence in the light most favorable to the non-moving party. The court of
appeals reasoned that the plaintiff's allegations of conspiracy were themselves
sufficient to create a disputed genuine issue of material fact given that the
defendants had failed to meet their summary judgment burden by not submitting
evidence to negate the plaintiff's contention that the police officer had been in the
restaurant prior to plaintiff entering. ("Because on summary judgment the
inferences to be drawn from the underlying facts contained in the moving party's
materials must be viewed in the light most favorable to the party opposing the
motion, [and] we think respondent's failure to show there was no policeman in the
store requires reversal.")

McLaughlin v. Liu, 849 F.2d 1205 (9th Cir. 1988): The Secretary of Labor
brought action against an employer for violation of overtime provisions of Fair
Labor Standards Act and the trial court granted summary judgment for the
Secretary. The Court of Appeals reversed stating that plaintiff's "sworn statements
that he calculated and paid overtime in accordance with the requirements of law are
direct evidence of the central fact in dispute," and that where the party opposing
summary judgment presents direct evidence of a central fact in dispute, summary
judgment is inappropriate because the "nonmoving party's evidence must be taken
as true."

Leonard v. Dixie Well Serv. & Supply, Inc., 828 F.2d 291 (5th Cir. 1987): An
employee brought an action under the Jones Act for injuries that he allegedly
sustained during the course of his employment as a seaman and the employer
moved for summary judgment, arguing that the employee was not a "seamen” under
the Act. The employer submitted employment records showing that the employee
spent the majority of his time not working on sea vessels and the employee opposed
the motion by submitting testimony from himself and co-workers that indicated he
spent the majority of his time on sea vessels. The trial court granted summary
judgment for the employer and the appeals court reversed stating that "[t]he district
judge erred in basing his decision on finding Dixie Well's documentary evidence
inherently more 'reliable' or 'accurate' than Leonard's and his co-workers' testimony
and sworn statements from memory. The party opposing a motion for summary
judgment, with evidence competent under Rule 56, is to be believed,; it is for the
jury at trial, not for the judge on a pretrial motion, to decide whose evidence is more
credible. A judge assessing the 'persuasiveness' of evidence presented on a motion
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for summary judgment may discount such evidence as unspecific or immaterial, but
not as unbelievable."

Wilson v. Chicago, Milwaukee, St. Paul, & Pac. R. Co., 841 F.2d 1347 (7th Cir.
1988): A railroad employee sued his employer under the Federal Employers'
Liability Act after being paralyzed as the result of an accident which occurred
during the workday when a fellow employee fell asleep while driving a car in which
employee was a passenger. The employer moved for summary judgment and relied
on the employee's own testimony to argue that he was not "acting within the scope
of employment" for the purposes of the statute. The employee pointed to other
portions of his deposition testimony from which it could be inferred that he was
acting within the scope of employment, but the trial court disregarded the
employee's interpretation of the evidence and granted summary judgment to
employer. The judgment was reversed in favor of the employee with the appeals
court stating that "[s]elf-serving as it may be, [the employee's] testimony is not
inherently incredible, and sets up a conflict in the facts that a jury must sort out."

Wright v. Coughlin, 132 F.3d 133 (2d Cir. 1998): Prisoner brought action against
prison officials for alleged violations of his due process and constitutional rights in
relations to disciplinary. In order to show that his confinement was atypical and
significant, the prisoner relied only on his own testimony as evidence of the
conditions he was subject to. The prison officials moved for summary judgment
and relied on their own sworn testimony regarding the conditions of confinement
which conflicted with the prisoner's testimony. The trial court adopted the prison
official's version of the facts and granted summary judgment. The court of appeals
reversed stating that "[b]ecause the district court did not assess the record in the
light most favorable to the non-moving party, [the prisoner], and instead resolved
disputed issues of fact by crediting [the prison official's] assertions, summary
judgment was improper."

T.W. Elec. Serv., Inc. v. Pac. Elec. Contractors Ass'n, 809 F.2d 626 (9th Cir.
1987): Individual electric companies brought an antitrust lawsuit against an
electrical trade association alleging conspiracy among other antitrust violations.
The appeals court affirmed the lower court's grant of summary judgment for the
trade association by relying on the distinction between how direct and
circumstantial evidence were to be evaluated on a motion for summary judgment in
light of the substantive law governing the case. The court of appeals stated that
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"[i]f the nonmoving party produces direct evidence of a material fact, the court may
not assess the credibility of this evidence nor weigh against it any conflicting
evidence presented by the moving party." The court noted that the plaintiffs had
only offered circumstantial evidence and thus inferences in plaintiff's favor will "be
drawn only if they are reasonable in view of other undisputed background or
contextual facts and only if such inferences are otherwise permissible under the
governing substantive law." The court found that under the heightened evidentiary
standards of antitrust conspiracy law, the court could not infer the possibility of
conspiratorial action based on the circumstantial evidence provided.

Lujan v. Nat'l Wildlife Fed'n, 497 U.S. 871 (1990): The court granted summary
judgment for the defendant because under the substantive law of the case, the
plaintiff would have had to prove that mining activities on federal lands adversely
affected them, and in opposing the motion for summary judgment, the plaintiff's
affidavit failed to identify specific facts that would show adverse impact, such as
failing to identify the specific geographic location of the mining activities in
relation to the tracts of land used by plaintiff. The court clarified how conflicts of
fact are to be resolved on a motion for summary judgment, stating that "[i]n ruling
upon a Rule 56 motion, a District Court must resolve any factual issues of
controversy in favor of the non-moving party only in the sense that, where the facts
specifically averred by that party contradict facts specifically averred by the
movant, the motion must be denied."

St. Pierre v. Dyer, 208 F.3d 394, 405 (2d Cir. 2000): An individual brought suit
against an insurer and various agents seeking indemnification and contribution for a
previous judgment against him. The defendants moved for summary judgment on
the grounds that the plaintiff had waived defenses available to him in the previous
action and thus was barred from seeking indemnity and contribution. In support of
their motion they submitted affidavits from a legal expert who had no personal
knowledge of the case, which stated that the plaintiff had waived legal defenses
available to him in the previous action and plaintiff submitted his own testimony
that he had not waived his defenses. The court of appeals reversed the summary
judgment on the grounds that: 1) the movant had failed to carry his burden on the
motion by submitting testimony from someone with no personal knowledge in the
case, and 2) the trial judge failed to resolve the factual disputes in favor of the non-
moving party. ("We note that although the district court termed [plaintiff's]
submissions 'self-serving,' the self-serving nature of a witness's statements goes not
to their admissibility but to their weight. The weighing of [plaintiff's] evidence is a
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matter for the finder of fact at trial; it was not the prerogative of the court on a
motion for summary judgment.") (Internal citations omitted.)

Eisenberg v. Ins. Co. of N. Am., 815 F.2d 1285, 1289 (9th Cir. 1987): Employee
brought wrongful termination suit against employer alleging that his firing
contravened public policy because he had been discharged for refusing to perform
work that would have been in violation of insurance regulations. The employer
moved for summary judgment stating that the employee had failed to provide
evidence that would show that he was discharged for refusing to do work that would
have been in violation of the insurance regulations. To oppose the motion, the
employee submitted his own testimony stating that he had been fired for refusing to
disregard the insurance regulations, and internal memos which referred to him as a
problem employee who was causing trouble and needed to be dealt with. The trial
court granted summary judgment for the employer stating that it could not be
inferred from the employee's own testimony and the internal memos that the
employee had been improperly fired. The court of appeals reversed on the grounds
that the trial court had improperly weighed the non-moving party's evidence against
the moving parties in trying to resolve factual disputes raised by the motion instead
of submitting the issue to the jury ("the non-moving party's evidence is to be taken
as true and all inferences are to be drawn in the light most favorable to the non-
moving party. Moreover, if the non-moving party adduces direct evidence of a
genuine issue of fact, such evidence is not to be weighed against the moving party's
conflicting evidence, but rather is to be submitted to the trier of fact for resolution")
(internal citations omitted).

Howlett v. Birkdale Shipping Co., 512 U.S. 92 (1994): The district court granted
summary judgment to the shipping company because Plaintiff offered no proof that
defendant had actual knowledge of a hazard on the ship's deck. The hazard in
question was the presence of plastic sheeting on the deck's surface in the loading
area, rather than the usual plywood and paper. Plaintiff slipped on the plastic while
unloading the ship and sustained serious injuries. The district court declined to
infer actual knowledge from circumstantial evidence, i.e., that the deck crew had
been provided with plastic sheeting by the shipping company or saw plastic on the
deck while unloading took place. The Supreme Court reviewed the case to clarify
the shipowner's duty to warn of latent hazards under the Longshoremen Act. After
clarifying that standard, the Supreme Court remanded the case to the federal court
for further proceedings, declaring: "There is sufficient evidence in the record to
support a permissible inference that, during the loading process, some crew
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members, who might have held positions such that their knowledge should be
attributed to the vessel, did in fact observe the plastic on the tween deck."

International Stamp Art, Inc. v. United States Postal Service, 2005 U.S. Dist.
LEXIS 42073 (N.D. Ga. 2005): To obtain damages for trademark infringement
under the Latham Act, a Plaintiff must have given notice of the registration of the
trademark. USPS moved for summary judgment claiming ISA did not provide
actual or statutory notice until November 2001, and was thus barred from
recovering damages for any infringement prior to that date. USPS claimed there are
only three valid ways to fulfill the actual notice requirements of the Act, and that
ISA fulfilled none of those requirements. The district court granted USPS's motion.
On appeal, the court disagreed that the three methods of providing notice were
exclusive. The court noted that "ISA presents evidence suggesting that the postal
service was aware of its mark as early as 1996," which included oral notification,
use of the mark in presentations before the USPS, and delivery of a card to the
USPS licensing administrator identifying the stamp design as a trademarked product
of ISA. The court held that this evidence, taken together, "is sufficient to establish
a genuine question of fact as to whether the Postal Service had actual notice of
ISA's registrered mark as early as 1996," and that "summary judgment on the issue
of damages is improper at this time."

Palermo v. Brennan, 672 N.E.2d 540 (Mass. 1996): The trial court granted
summary judgment in plaintiff's case brought in 1988 alleging her psychiatrist
mistreated her by maintaining a sexual relationship with her between 1975 and
1979, based on plaintiff's conflicting admissions as to whether she knew or should
have known of her cause of action earlier, thereby triggering the statute of
limitations. The appellate court reversed, concluding that the question of
knowledge was one of fact that should have been decided by the trier of fact.
According to the court, the patient's admissions did not establish as a matter of law
that modicum of knowledge required to trigger the statute of limitations. Rather,
the court held that while the patient may have known, before 1988, that she suffered
harm as a result of what she perceived to be an affair with the psychiatrist, it was by
no means clear that the patient believed that she had been harmed by the
psychiatrist's psychotherapeutic treatment." The court observed that conflicting
evidentiary admissions must be resolved by the jury, because to give dispositive
weight to such isolated and vague evidence in deciding a motion for summary
judgment is to engage in inappropriate fact finding.
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IV. ORIGINAL JURISDICTION CASES DISCUSSING “COURSE OF
DEALING”

At oral argument on the Renewed Motion for Summary Judgment, Montana
referenced the “course of dealing doctrine” that has been applied in original
jurisdiction cases. (7/27/12 Tr. at 101). The Special Master requested any relevant
citations to cases discussing that doctrine. The following citations are provided in
that regard:

Alabama v. North Carolina, 130 S.Ct. 2295, 2309 (2010): Original jurisdiction
action filed by Alabama and other states alleging that North Carolina breached an
interstate compact dealing with radioactive waste by failing to obtain a license to
operate a waste storage facility. In deciding this question, the Court looked to the
language of the Compact, as well as the parties’ “course of performance” under the
Compact, stating: “In determining whether, in terminating its efforts to obtain a
license, North Carolina failed to take what the parties consider “appropriate” steps,
the parties’ course of performance under the Compact is highly significant.” Id. at
2309, citing New Jersey v. New York, 523 U.S. 767 (1998); Restatement (Second)
of Contracts, § § 202(4), 203 (1979).

Kansas v. Colorado, 533 U.S. 1, 24 (2001) (O’Connor, dissenting): In addressing
the propriety of awarding pre-judgment interests as part of damages in an original
jurisdiction case over the Arkansas River Compact, Justice O’Connor observed the
compact history and the notion that neither party “would have reacted with marked
surprise to the notion that the Compact rendered its signatories liable for an award
of prejudgment interest such as that sanctioned by the Court today. As both the
Compact itself and the parties’ post-Compact course of dealing make clear, the “fair
intendment” of the Compact very probably was simply for the in-kind recovery of
water as a remedy for its breach.” 1d. at 24.

V. CONCLUSION

In conclusion, Wyoming's motion for summary judgment should be denied. The
evidence on record must be read in Montana's favor and any inferences that can be
drawn from that evidence must be viewed in the light most favorable to Montana.
The only evidence Wyoming submitted to contest Montana's assertion that it
provided notice to Wyoming for the years in question are affidavits stating that
Wyoming did not get notice. These affidavits conflict with the testimony of
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Montana's witnesses which state that they did give notice to Wyoming in certain
years. In addition, the evidence, at a minimum, would allow a factfinder to infer
that Montana provided proper notice to Wyoming in the years claimed and/or in any
given year when shortages were experienced. As the cases discussed above
illustrate, where there are competing reasonable inferences that can be drawn from
the evidence, summary judgment is inappropriate and the question should be
submitted to the trier of fact.

John B. Draper

Counsel of Record

Jeffrey J. Wechsler

Special Assistant Attorney General
State of Montana

Enc.

cc:  (U.S.Mail & Email)
Peter K. Michael, Esq.
Jennifer Verleger, Esq.
James J. DuBois, Esq.
Jeanne S. Whiteing, Esq.
James Joseph Dragna, Esq.
Michael Wigmore, Esq.
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