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MONTANA'S OBJECTIONS TO WYOMING'S EXPERT DESIGNATION
AND EXPEDITED MOTION F'OR SUPPLEMENTAL DEPOSITIONS

COMES NOW the State of Montana, pursuarìt to Sections VIII.C.3.(b) and

VIILC.2.(j) of Case Management Plan No. 1 ("CMP No. l), as modified, and objects to

the State of Wyoming's Expert Designation ("Designation") on the following grounds:

(1) the descripion provided by Wyoming for its thirteen non-retained employee expert

witnesses does not satisff the requirements of Rule 26(a)(2)(C) of the Federal Ruies of

Civil Procedure because it fails to articulate the substance of the opinions of the witnesses

and fails to identiff the facts upon which those opinions are based; (2) Wyoming's non-

retained experts should not be permitted to offer undisclosed expert opinion testimony

based on matters addressed in their previous, fact-based depositions; (3) Wyoming's

expeft witnesses may not offer commentafy on the trial testimony of Montana's witnesses

unless it is connected to opinions disclosed in Wyoming's Designation; and (4)

Wyoming's expert witnesses may not offer sur-rebuttal testimony as Wyoming suggests.

As more fully described below, based on these objections, Monta¡ra requests an order

striking the designation of the non-retained experts, or altematively requiring Wyoming

to amend its Designation to comply with Rule 26(a)(2)(C), and an order limiting

Wyoming's expert testimony to the substantive opinions disclosed in its Designation. In

the event that Wyoming is permitted to amend its Designation, Montana further moves to

be permitted to take supplemental depositions of the non-retained expert witnesses on

their newly disclosed expef opinions.

BACKGROTJNI)

On April 2,2013, Wyoming filed its expert designation, as required under Section

V[I.C.3.(b) of CMP No. 1. The Designation identifies a total of sixteen expert



witnesses. The first three witnesses, Bem Hinckley, Doyl Fritz, and Willem Schreüder,

are the experts Wyoming has retained for this litigation ("Retained Experts"). These

Retained Experts have all submitted expert ¡eports in this proceeding in accordance with

the requirements of Rule 26(a)(2)(B) ofthe Federal Rules of Civil Procedure.r

In addition to the retained experts, the Designation names an additional thirteen

individuals2 that "may" provide expert testimony for Wyoming. These witnesses are all

cuüent or former employees of the State of Wyoming (the thirteen non-retained experts

will collectively be referred to as the "Employee Witnesses"). The Designation follows a

set pattem for each of these thirteen Employee Witnesses, a representative example of

which is the information provided for Pat Boyd on page 12 ofthe Designation:

7. PatBoyd
Wyoming State Engineer's Office
1833 South Sheridan Avenue
Sheridan, WY 82801

Q07) 674-7012

Mr. Boyd is a hydrographer-commissioner in Wyoming's Water
Division II, which includes all of Wyoming's portion of the Tongue River
basin. Mr. Boyd may testifr to information or actions he has knowiedge
of, and opinions he has formed during his time working for the Wyoming
State Engineer's Office related to regulation and condition of specifìc
rivers and streams in the Tongue river basin for surface water, reservoirs,
and groundwater. Information regatding tegulation may include, but not
be limited to, methods and accuracy of stream flow measurement, actions
taken to regulate, and conditions that trigger regulation. Mr. Boyd may
also testifr and provide opinions regarding retum flows, inigated aøeage,
augmentation of water supplies, reservoir usage, abandonment,
consumptive use, irrigation patters and methods, changes to water rights,
and aly other opinions formed through his training and work experience
for the Wyoming State Engheer's Office. Mr. Boyd may testift at trial
about all maters reasonably covered in his deposition. It is expected that

I Montana reserves the right to challenge the content of the expert reports submitted by the Retained
Experts, and the right to challenge the expert opinions and qualifications of the Retained Experts as

permitted by the rules.

' Pat Tynell, Jeff Fassett, Sue Low¡y, Pat Boyd, Mike Whitaker, David Schroede¡ Dave Pelloux, Bill
Knapp, Carmine LoGuidice, Kim French, Lisa Lindemann, Jobn Bames, and Alan Cunningham.



Mr. Boyd will review the hial testimony of PlaintifPs witnesses, and he
may be asked to comment thereon for the Special Master. To the extent
rebuttal testimony may be warra¡rted and permissible on subject matter
within Mr. Boyd's expertise, he may be called upon to give rebuttal
testimony.

This same pattem is followed for ail thirteen of the Employee Wit¡resses, so that

for each the Designation states: (1) the person's address, phone number, a¡d cur¡ent or

former position with the State of Wyomi ng; Q) a general statement that the person may

testifl' about any information or actions the person had knowledge ol or opinions the

person formed in the course of his or her emplol,rnent; (3) the broad subject areas on

which the person "may" provide testimony or opinions; (4) that the person ..may tesdry at

trial about all matters reasonably covered" irr that person's deposition; (5) that the person

will review the trial testimony of Montana's witnesses and "may be asked to comment

the¡eon for the Speciai Master;" and (6) that the person may be called upon to give

rebuttal testimony "to the extent [such] testimony may be warranted and permissible on

subject matter within [the person's] expertise." Nowhe¡e in the Designation does

Wyoming provide a summary of the facts and opinions to be offered by the Employee

Witnesses as required by Rule26(a)(2)(C), Fed. R. Civ. P.

All but two of the non-retained experts named in the Designation have been

previously deposed as to factual issues by Montana.3 However, those depositions did not

cover expert opinions, and indeed, Montana was expressly prohibited from inquiring into

such matters under Section vIII.c.3.(b) of cMP No. I ("The state of Montana shall not

seek the content of Wyoming's disclosure through prior discovery,,).

3 David Schroeder and Dave Pelloux have not been deposed
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ARGUMENT

I. Objection No. 1: Wyoming's Designation Fails to Identify the Substance of
the Expert Opinions and Testimony of the Employee Witnesses

Federal Rule of Civil Procedure 26 requires parties to "disclose to the other

parties the identity of any witness [they] may use at trial to present evidence under

Federal Rule of Evidence 702,703, or 705;' Fed. R. Civ. P.26(a)(2)(tr). The federal

rules set up two classes of experts: those retained or specially employed to give expert

testimony in a case, and those who are not retained or specially employed, but who

nonetheless may provide expert testimony. An expert that falls within the first category

is required to prepare a written leport pursuant to Fed. R. Civ. P.26(a)(2)(B). With

respect to the second category of experts, the rule requires that a party provide

disclosures stating both the subject matter on which the non-retained expert is expected to

present evidence and a summary of the facts ald opinions as to which the non-retained

expert is expected to testifr. Fed. R. Civ, P. 26(aX2XCXÐ-(iÐ.

While the disclosures under Rule 26(a)(2)(C) are designed to be "considerably

less extensive" than those required in expert reports under Rule 26(a)(2)(B), they

nonetheless serve the same purpose as expeft reports - namely, to disclose the substance

of any expert opinions, and thereby eliminate surprise. See Brown y. Providence Medical

Center,20ll WL 4498824 (D. Neb. 2011) (stating that both the Rule 26(a)(2)(B) written

report and the Rule 26(a)(2)(C) disclosure "share the goal of increasing efficiency and

reducing unfair surprise"). Thus, in addition to the general subject areas of the testimony,

disclosures of non-retained experts must state with particularity the opìnions to which the

expert will testifr and the specific facts upon which such opinions a¡e based. Fed. R.

Civ. P. 26(a)(2)(C)(ii); see also Meredith v. Int'l Marine Underwriters, 2012 WL



3025139, *8 (D.M.D. July 20,2012) (rej ecting "conclusory and vague generalizations" in

plaintiffs expert disclosue, and stating that the court understands Rule 26(a)(2)(C)'s

"reference to 'facts' to inciude those facts upon which the witness' opinions are based,

and 'opinions' to include a precise description of the opinion, rather than vague

generalizations"); Ingram v. Novartìs Pharmaceuticals Corp. ,282 F.R.D. 563, 565 (W.D.

OÞJa. 2012) (stating that "mere reference to unspecified testimony is insufficient" under

Rule 26(a)(2)(C)).

V/yoming's disclosures of its non-retained experts do not meet the standard set

forth in Rule 26(a)Q)(C). As can be seen fiom the rep¡esentative example ofPat Boyd

quoted above, Wyoming's designation of the thirteen Employee Witnesses provides only

general statements of the subject areas upon which those witnesses are expected to

testift. Completely absent is any description of the particular opinions that will be

offered or the facts upon which those opinions are based. Rather than comply with Rule

26, Wyoming's general disclosures only "advise[] the reader that the witness[es] will

have opinions in certain areas, but fail[] to state whar the opinions are, and the factual

basis for those opinions." Cooke v. Town of Colorado City,2013 WL 551508, *4 (D.

Ariz. Feb. 13, 2013) (emphasis in original). For example, following Wyomhg's

designation, Montana is aware only that Mr. Boyd "*ay . . . provide opinions regarding

retum flows, irrigated acreage, augÍrentation of water supplies, reservoir usage,

abandonment, consumptive use, irrigation pattems and methods, changes to water rights,

and any other opinions formed through his haining and work experience." Designation at

12. Wllat Montana does not know, is what Mr. Boyd's expert opinion on retum flows, or

any other topic, is.



As one district court that has recently applied Rule 26(a)(2)(C) explained:

"An opposing party should be able (and be entitled) to read an expert
disclosure, determine what, if a¡y, adverse opinions are being proffered,
and make an informed decision as to whether it is necessary to take a
deposition and whether a responding expert is needed ." Id. at * 5.

Wyoming's disclosures for its Employee Witnesses do not enable any such informed

analysis by Montana, thereby running afoul of both the letter and the spi¡it of Rule

26(a)(2)(C). See,e.g.,Davisv.GEOGroup,2012WL882405(D.Colo.Mar. 15,2012)

(frnding disclosure that stated that plaintiff s expert witness was "expected to offer

testimony about his evaluation of Plaintiff and Plaintiffs emotional distress related to his

work fo¡ and discharge from employment at [defendant company]" was insuffrcient

under Rule 26(a)(2)(C) because it "state[d] nothing about the facts and opinions to

which" the witness would testify"); Continental Gas Co. v. F-Star Property Management,

Inc., 20lI WL 2887457, 't7 (W.D. Tex. July 15, 2011) (disclosures of non-retained

experts that contained subject matter that experts would testifu to but lacked summary of

the facts and opinions of the experts' expected testimony found "defrcient and in

violation of [Rule 26(a)(2)(C)(ii)]").

For example, the United States District Court for the Northem District of

Califomia recently add¡essed the adequacy of non-retained expert witness disclosures

plrrsuant to Rule 26(a)(2)(C), and explained:

Without information as to the opinions Plaintiffs' non-retained expert
witnesses are expected to testi$ to axd the main facts on which these
opinions are based, Defendant's ability to meaningfully depose or cross-
examine these witnesses is undermined. Further, absent disclosure of the
information required under Rule 26(a)(2)(C), Defendant carurot make an
informed decision on which, if any, of the twelve treating physicians it
should depose. Indeed, as Defenda¡t points out, given the inadequate
disclosure, Defendant is relegated to deposing all thirteen non-retai¡ed
experts in order to determine what these experts will testi$ to at trial.



Pineda v. City and County of San Francisco, 280 F.R.D. 517,523 (N.D. Cal. 2012). The

Court concluded that the failure to comply with Rule 26(a)(2)(C) was prejudicial and

excluded ten ofthe plaintiff s thifieen non-retained experts from testifyrng at fnù. Id.

CMP No. 1 incorporates Federal Rule of Civil Procedure 37(cX1). ,See CMP No.

1, $ VII.B. Rule 37(c)(1) establishes the sanction of exciusion for failu¡e to comply with

the Rule 26(a) disclosure requirements urrless the offending party providos substantial

justihcation for its improper disclosure ot demonsÍates that the improper disclosure was

harmless. This ma¡date of Rule 37 "is designed to provide strong inducement of

disclosu¡e of Rule 26(a) materia"l." Newman v. GHS Osteopathic, Inc.,60 F.3d 153, 156

(3d Cir. 1995) (intemal quotation and citation omitted).

At the Februa¡y 25, 2013, Status Conference the Special Master and parties

acknowledged that the case management deadlines are extremely tight. Indeed,

Wyoming assured the Special Master that it would make every effort to ensure its expert

witness disclosures complied with the CMP and provided Montana with the necessary

information to prepare its rebuttal reports and this case fo¡ hial:

MR. MICHAEL: Your Honor, this is Pete Michael. I will add one
thing. I think we will absolutely make every effort we can to provide
instantaneously with our designations all ofour backup that we have. I
meal, I think most ofour model runs and that sort of thing are being done
based on what Montana did. So I don't think there's going to be all that
much new there. But we will make every effort to do that because we
believe in the schedule, and we're going to work to - so that Montana has
everything they need from April 2rrd to - for Mr. Book to work with.

,See Feb 25,2013 Status Conference Transcript, Pg. 28, attached hereto as Exhibit A.

Well aware of the tight timelines ald limited availability of Montana's expert to prepale a

rebuttal repo¡t, Wyoming made the tactical decision to provide insufficient non-retaìned



expert disclosures tlat do not comply with the most basic requirements of Rule

26(a)(2)(C). Moreover, when Montana attempted to resolve the issue regarding the

deficiency in the non-retained expert disclosures without involving the Special Master,

'Wyoming flatly refused to cooperate. See email from J. Wechsler to J. Kaste ald C.

Brown (dated April 10, 2013), attached hereto as Exhibit B; responsive email f¡om J.

Kaste to J. Wechsler (dated April 10,2013), attached hereto as Exhibit C.

Wyoming's improper disclosure has prejudiced Montana and impedes its ability

to evaluate Wyoming's expefi testimony, prepare rebutt¿"l testimony, determine which

Employee Witnesses to depose, and prepare its case fo¡ tria.l. As a practical matter, there

may not be sufficient time before Montala's rebuttal disclosures are due. Accordingly,

the Specíal Master should strike rüyoming's designation of the thirteen Empioyee

Witnesses.

At a minimum, Wyoming should be required to immediately amend its

Designation to include a summary of the substance ofeach opinion that will be expressed

by each of the Employee Witnesses, as well as the facts upon which those opinions are

based.

IL Objection No. 2: Previous Depositions of Wyoming's Non-Retained Experts
Were Limited to Fact-Based Matters

In designating the Employee Witnesses as experts, Wyoming states that those

experts "may testift at trial about all matters reasonably covered in [their] deposition[s]."

There are two problems with this statement, Fitst, Wyoming generally refers to the entire

deposition, without specifying any portions which constitute expert opinion. Second, and

more importantly, the individuals named in the Designation whose depositions have

already been taken were only deposed in their capacity as fact witnesses. ,See Fed. R. Civ.



P.26(a)(2)(C), advisory comminee's nore 2010 Amendmenr (staring that ,,[a] witness

who is not required to provide a report under Rule 26(a)(2)(B) may both testifi as a fact

witness and provide expert testimony under Evidence Rule 702, 703, or 705,,). Those

depositions did not cover expert opinions, and at no time where they asked about their

expert opinions. Indeed, Montana was expressly prohibited from inquiring into such

matte¡s under section vIII.c.3.(b) of cMP No. 1, which provides that "Montana shall not

seekthecontentofWyoming'sexpertdisclosuresthroughpriordiscovery.,,Forthesame

reasons outlined above with respect to Objection No. 1, Wyoming,s non-retained experts

should not be permitted to offer undisclosed expert opinion testimony based on matters

addressed in their previous, fact-based depositions.

ilL Objection No. 3: Expert Testimony of Wyoming's Witnesses is Limited to
Opinions Disclosed in the Designation

Wyoming's Designation indicates that a.ll of its expert witnesses, including the

Retained Experts, will review the trial testimony of Montana's witnesses and may offer

commentary on that testimony for the Special Master. However, for the same reasons

outlined with respect to the previous objections, such testimony is inconsistent with the

purpose of expert disclosures under Rule 26. Such disclosu¡es a¡e meant to prevent

unfair surprise by informing litigants of substa¡ce of the expert opinions that will be

proffered at trial. Witnesses are not permitted to wait to hea¡ the trial testimony of the

other side and then testift as to new opinions based on such testimony. Rather, the

testimony of Wyoming's expert witnesses must be limited to the opinions previously

disclosed. For example, in Kansas v. Nebraskao No. 126 Orig., Special Master Kayatta

was careful to limit expert testimony to matters previously disclosed in expert reports. At



hial, he struck any pre-filed expert testimony that was not based on a previous expert

disclosure. See, e.g., Trial Transcript exce{pts attached he¡eto as Exhibits D and E.

As explained above, Wyoming's Designation fails to disclose any specific opinions

that will be offered by its non-retained experts. To the extent that Wyoming's expert

witnesses attempt to offer expert testimony on matters that are unrelated to their

previously disclosed opinions, such testimony should not be allowed.

IV. Objection No. 4: Wyoming Is Not Permifted to Provide Sur-Rebuttal
Testimony, or Offer Opinion Testimony Deemed "Rebuttal Testimony" that
Is Unconnected to Previously Disclosed Opinions

The Designation further indicates that all of Wyoming's experts, including the

Retained Experts, may be called upon to give "rebuttal testimony" within thefu expertise.

This statement appears to be an attempt to provide testimony in response to Montana's

rebuttal expert testimony and rebuttal expeft reports, and as such is properly deemed

"sur-rebuttal" testimony. Such testimony is not permissible under the Federal Rules of

Civil Procedure or the procedures currently goveming this case, as outlined in

CMP No. 1, Section VIII.C.3, and would only serve to set up a never-ending cycle of

rebuttal. Montana has the burden of proof in this case, a¡d is entitled to rebut

Wyoming's tesponsive expert testimony; any further commentary by Wyoming's

witnesses would be inappropriate. Moreovet, as explained with respect to the previous

objections, Wyoming's experts are limited in their testimony to matters connected to the

opinions that were previously disclosed.

V. Expedited Motion for Supplemental Depositions

In the event the Special Master does not exclude the Employee Witnesses from

offering expert testimony, Montana tequests that Wyoming be ordered to amend its



Designation to comply with Rule 26(a)(2)(C), and that Montana be permitted to conduct

supplemental depositions of the previously-deposed Employee Witnesses listed in the

Designation no later than the week begiruring May 13,201.3.

Section VIII.C.2.O of CMP No. 1 allows for suppiemental depositions, upon

good cause shown, "[t]o the extent a deponent . . . forms new opinions." The expert

opinions of previously-deposed fact witnesses disclosed as non-retained experts by

Wyoming constitute "new opinions" subject to supplemental depositions. As explained

below, good cause exists to allow supplemental depositions of these individuals because

Montana was not aware at the previous depositions that those individuals would be

designated as experts, and, even if it were, it was precluded from inquiring into matters of

expert opinion under Section VIII.C.3.(b) of CMP No. 1. This motion is timely under

Section VIILC.2.O, being made within thirty days of Monta¡a leaming that those

individuals are being designated as expefts to provide expert opinion testimony in this

proceeding.

As discussed above, eleven of the thineen Employee Witnesses listed in the

Designation were previously deposed by Montana as fact witnesses. At that time,

Montana was not aware that those individuals would be designated as experts, and, even

if it were, Montana was precluded from inquiring into matters of expert opinion by

Section VIII.C.3.(b) CMP No. 1. Monta¡a has contacted Wyoming to set up depositions

of those individuals to address their expert opinion testimony, but Wyoming has rejected

that request, indicating that it believes Montana should have anticipated that those

individuals would be designated as experts and should have violated CMP No. 1 by

seeking information regarding their expert opinions. S¿e Exhibit B, email from J.



Wechsler to J. Kaste and C. Brown (dated April 10,2013); Exhibit C responsive email

from J. Kaste to J. Wechsler (dated April 10,2013). Wyoming's position is contradicted

by the Federal Rules and case law applying those Rules, and Montana is entitled to

conduct supplemental depositions of the previously deposed individua.ls who have now

been designated as experts.

In addition to the disclosure of fact witnesses under Rule 26(a)(1)(A), Rule

26(a)(2)(A) requires disclosure of ai1 wittresses who will give testimony under the

Federal Rules of Evidence. ln distinguishing between retained experts @u1e 26(a)(2)(B))

and non-retained experts (Rule 26(a)(2)(C)), the Rules recognize that a non-tetained

expert may testify as both a fact witness and an expert witness. ,S¿¿ Fed. R. Civ. P.

26(a)(2)(C), Advisory Committee's Note 2010 Amendment (stating that "[a] witness who

is not required to provide a report under Rule 26(a)(2)(B) may both testifr as a fact

wiûress and provide expert testimony under Evidence Rule 702,703, or 705"). However,

ifa party seeks to have a person that was previously identified as a fact witness also offer

expert testimony, that person must be separately designated as a¡ expert, including the

information required under Rule 26(a)Q)(C). Musser v. Gentiva Health,Svcs., 356 F.3d

751,757 (7th Cir. 2004) ("[D]isclosing a person as a witness and disclosing a person as

an expert witness are two distinct acts." (intemal citations and quoted authority omitted)).

If the person is not properly designated as an expert, he or she will only be permitted to

testifr as a fact witness. See id.

The Seventh Circuit addressed such a scenario in Musser, and upheld the district

court's exclusion of expert testimony by witnesses that had been disclosed as fact

witnesses unde¡ Rule 26(a)(1), but had not been properly disclosed as experts under Rule



26(a)Q). Id. The plaintiffs in Musser also made a similar algument to that advanced by

Wyoming in its Aprii 10, 2013 email, claiming that they had complied with Rule

26(a)(2)(A) because the defendant "was in fact made aware of the identity and recofds of

all of [the plaintiffs'] witnesses, and . . . had an opportunity to depose [those] witnesses as

to their opinions ." Id. The Seventh Circuit disagreed, reasoning as follows:

Formal disclosure of experts is not poitrtless. Knowing the identity of the
opponent's expert witnesses allows a paity to properly prepare for trial.
[The defendant] should not be made to assume that each witness disclosed
by [the plaintiffs] could be an expert witness at hial. The failure to
disclose experts prejudiced [the defendant] because there aÍe
countermeasures that could have been taken that are not applicable to fact
witnesses, such as attempting to disquaJifu the expert testimony on
grounds set fortJ:' in Daubert v. Merrell Dow Pharmaceuticals, Inc., 509
U.S. 579 (1993), retaining rebuttal experts, and holding additional
depositions to retrieve the information not available because of the
absence of a rep ort. Id. at757-58 (itrtemal citations omitted).

As indicated by the foregoing exce{pt, an opposing party is not required, during

the deposition ofa fact witness, to anticipate that the witness may also be later designated

as an expert and deduce what the subjects or substance ofthe witness's expeft testimony

may be. Thus, if a porson who was previously deposed as a fact witness is later

designated as an expert, the opposing party is entitled to an additional deposition of that

person to explore the substance of his or her expert opinions. See Indemníty Ins. Co. of

N. Am. v. Am. Eurocopter, LLC,227 F.R..D. 421, 425 (M.D.N.C. 2005) ("once a party

identifies a potential witness as an expert under Rule 26(a)Q)(A), that witness is subj ect

to being deposed as an expert," and this is so even where the witness has previously been

deposed as a fact witness).

For example, in Compagnie Des Bauxìtes De Guinee v. Three Rivers Insurance

Co.,2007 WL 403915, *3 (W.D. Penn. 2007), the defendants identified two witnesses as



fact witnesses, produced them for depositions, a¡d then subsequently informed the

plaintiff that they intended to use them as expert witnesses at trial. Thereafter, the

defenda¡ts refused to produce those same witnesses for an expert deposition and did not

produce wdtten expert reports. The court upheld the plaintifPs objections to these

actions, and held that "once defendants designated þreviously identified fact witnesses]

as experts under Rule 26(a)(2)(A), they [were] subject to being deposed as expefts

nofiryithstanding their prior depositions as fact witnesses." Id.; see also Paper Mill

Holding Co., Ltd. V. D.R. Horton, lnc.,2009 WL 189936 (E.D. Penn.) þarty entitled to

redepose a previously disclosed fact witness because he was identified as an expert). The

same reasoning applies in this case.

Finally, il rejecting Monta¡a's request to take supplemental depositions of the

individuals identifred as experts, Wyoming ignores not only the requirements of Rule

26(a)(2), but the provisions of CMP No. 1. Section VIII.C.3.(b) of CMP No. 1 govems

Wyoming's Rule 26(a)(2) expert disclosures. That section expressly precludes Monta¡a

from seeking "the content of V/yoming's diselosute through prior discovery." The prior

depositions of Pat Tyrrell, Jeff Fassett, Sue Lowry, Pat Boyd, Mike Vr'hitaker, David

Schroeder, Dave Pellour, Bill Knapp, Carmine LoGuidice, Kim French, Lisa Lindema¡n,

John Bames, and Alan Cunningham constitute such'þrior discovery." ,See CMP No. 1,

Sec. VIII.C.2 (provisions for "Deposition Discovery" a¡e listed under general

"Discovery" section). Thus, Montana was prohibited from inquiring into matters of

expert opinion testimony during those depositions.

Accordingly, Montana shouid be allowed a supplemental deposition for each of

the Employee Witnesses. Additionally, the Special Master wamed Wyoming that the



faiiu¡e to provide adequate disclosures by the April 2,2013, deadline could provide a

basis for an extension of time for Montara to provide rebuttal disclosures. ,See Exhibit A,

Feb 25,2013 Status Conference Transcript, Pgs. 28-29. Any prejudice caused by

Wyoming's inadequate disclosure should be bome by Wyoming, not Montana,

Accordingly, Montana should be granted an extension of time to file its rebuttal oxpert

reports equal to the number of days between Aprll2,2013 and the actuai date Wyoming

provides adequate non-retained expert disclosures.

CONCLUSION

Wyoming's Disclosure reveals a strategy of trial by surprise contrary to the spirit

of the discovery set forth in the Fedetal Rules of Civil Procedure and the specific

requirements of Rule Rule 26(a)(2)(C) and the Special Master's CMP No. 1. Such

dilatory trial strategy is not permitted by the Federal Rules and should not be permitted

by the Special Master. For the reasons set forth above, Montana requests the following

relief:

a) With respect to Objection No, 1: Arr order either striking the Employee

Witnesses listed in the Designation or requiring Wyoming to amend its

Designation within three days to inciude a sunmary of the expert opinions and

testimony for each of the Employee Witnesses, and the facts on which they base

their opinions;

b) With respect to Obj ection No. 2: An order precluding Wyoming from

designating the entire transcripts for each of the fact-based depositions of the

Employee Witnesses as expert testimony;



c) With respect to Objection No. 3: An order clarifting that Wyoming's expert

witnesses may only offer testimony that is based on or related to the opinions in

the Designation;

d) With respect to Objection No. 4: An order clarifring that sur-rebuttal testimony

is not permitted under the procedures goveming this case, as set forth in CMP

No. 1;

e) With respect to the Expedited Motion for Supplemental Depositions: Montana

requests a¡ order requiring that Wyoming make Pat Tynell, Jeff Fassett, Sue

Lowry, Pat Boyd, Mìke Whitaker, Bill Knapp, Carmine LoGuidice, Kim French,

Lisa Lindemann, John Bames, a¡d Alarr Cunningham available for supplemental

depositions pursuant to Section VIIl.C.2.(l), no later than the week beginning

May 13, 2073: utd

f) Any other relief the Special Master deems just and proper.
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D"+*n b""'þ,À îo.
ffi
JEFFREY J. WECHSLER
Special Assistant Attomeys General
MONTGOMERY & ANDREWS, P.A.
Post Ofûce Box 2307

T7



Santa Fe, New Mexrco 87 504-2307
(505) 982-3873
* Counsel of Record



No. 137, Original
a

In The
Supreme Court Of The United States

a

STATE OF MONTANA,

Plaintiff,
v.

STATE OF WYOMING

and

STATE OFNORTH DAKOTA

Defendants
0

Before the Honorable Barton H. Thompson, Jr.
Special Master

a

CERTIFICATE OF SERVICE

I certify that a copy of Montana's Objection to Wyoming's Expert Designation

and Motion for Supplemental Depositions was served electronically, and by placing the

same in the U.S. mail on April 12,2013, to the following:

Peter K. Michael James Joseph Dragna
Chief Deputy Attomey General Bingham, McCutchen LLP
Jay Jerde
Christopher M. Brown
David Willms
Matthias Sayer
Andrew Kuhlma¡n
James C. Kaste
The State of Wyoming
123 Capitol Building
Cheyenne, WY 82002

355 South Grand Avenue Suite 4400
Los Angeles, CA 90071
i im. draena@iÞirgha¡q. calq

Michael Wigmore
Bingham McCutchen LLP
2020 K Sheet NW
Washington, DC 20006-1 806
michael.wi gmore@bineham. com



iierde@wvo.eov
chris.brown@wvo. qov

matthias. sayer.wvo. gov
david.willms@wvo.gov
a:rdrew.kuhlma¡n@wyo. gov
i ames.kaste@¡¡¡yo. eov

Jean¡e S. Whiteing
Attomev at Law
1628 5tñ Street
Boulder, CO 80302
i whiteine@.\ryhitein glaw. com

Solicitor General of the United States
U. S. Department ol Juslice
950 Pennsylvania Avenue, N.W., Room 5614
Washington, D.C. 20530-000 1

SupremeCtBriefs@usdoi. eov

Bafon H. Thompson, Jr., Special Master
Susan Carter, Assistant
Jerry Yang a¡d Akiko Yamazaki

Environment & Energy Building, MC-4205
473 YiaOrtega
Stanford, C A 94305-420 5
(Original and 3 copies
Certificate of Service Only)
susan. carter@sta¡ford. edu

Jsn¡ifer L. Verleger
Assistant Attomey General
North Dakota Attomey General's
Office
500 North 9th Street
Bismarck, ND 5850 I -4509
'iverleser@nd.eov

James DuBois
United States Department of Justice
Environmental and Natural Resources
Division of Natural Resources Section
999 18th St. #370 South Terrace
Denver, CO 80202
iames.dubois@usdoj.eov

I frrther certify that all parties required to be served have been served.



Deposition of:

Page 1

NO. 13 7, ORTGINAL

IN THE SUPREME COURT OF THE UNTTED STATES

STATE OF MONTANA.

Plaintiff,

vs.

STATE OE WYOMING and

STATE OF NORTH DAKOTA,

Defêndânts.

)

)

) No. 2 2 0137 ORG

)

)

)

)

TRÀNSCRIPT OF TELEPHONIC PROCEEDTNGS

STATUS CONFERENCE

FEBRUARY 25, 2073

Reported by: Antonia Sueoka, RPR, CSR No,

(800) 939-0080 (619) 239-0080



Deposition of:

1

2

3

4

5

6

1

B

9

10

11

I2

13

I4

15

I6

I1

1B

79

20

27

22

23

24

25

Page 28

Wyoming's expert designation in order to give them

additional time, but also Montana some additionaf time.
So I'm hoping that this can afl be worked out. And,

again, it looks like it's a long enouqh period of time

that somehow it should be managed.

Certainly when I was in -- a trial attorney
myself , two-month period of time \^/e r^/ere always able to
fj-gure out some way of getting the schedul-e to work, so

I'm hoping t.hat's the case.

MR. V{ECHSLER: I hope so, too.
SPECIAL MASTER THOMPSON: Okay. So any other

additional thoughts on the schedufe at this stage?

MR. MICHAEI: Your Honor, this 1s Pete Michael.
I wifl add one thing.

I think we wlfl absoÌuteÌy make every effort we

can t.o provide instantaneously with our designations all
of our backup that we have. I mean, f think most of our

model- runs and that sort of thing are being done based on

what Montana did. So I don't think there's going to be

all that much new there. But we wiff make every effort to
do that because we believe in the schedule, and we're
going to work to -- so that Montana has everything they
need from April 2nd to -- for Mr. Book to work wlth.

SPECIAL MASTER THOMPSON: Okay. That wou_Id be

appreciated, Mr. Michael. And obviousÌy, you knolr, to the

(800) 939-0080 VüWW. KRAMM. COM (619) 239-0080
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Page 29

1 degree that you're not abLe to do that, that can -- that
2 might give Montana additional argument as to why they need

3 more time. To the deqree that you can actuafly speed it
a up and provide anything before the April 2 deadline, that
s presumably would make it even l-ess like1y that Montana

6 could come forward and request more time, but I reafize
'1

I

9

10

11

I2

13

74

15

T6

1'1

that you might not be abfe to do it ahead of that
deadline, and the deadfine right now is April 2.

MR. MICHAEL: Thank you, Your Honor.

SPECIAL MASTER THOMPSON: So is there any reason

at this stage that we need to talk any more about the

motions in fimine and the scheduling of pretrlal
proceedlngs between September 16th and October 74Lh?

Vühat I'fÌ telÌ you is Irm keeping that entire
period open, and so my expectation would be that as that
date gets cfoser and we have a better sense of how the

schedufe is developing that vre can then set the deadfines
18 for any type of pretriaf conferences and additionat
1e pretrlal deadlines at that staqe.
20 MR. MICHAEL: Your Honor, this is Pete Michael.
27 I have a few thoughts.
22 I think we're built in now with t.he current
23 schedute for nonexpert wj-tness dlsclosures on June 11th,
24 and so that realfy helps a lot. I think if you have that,
25 then f think .it's more -- as you get close to triaL, it's

(800) 939-0080 YüWVü. KRAMM. COM (619) 239-0080



Jeffrey Wechsler

From:
Sent:
To:
Cc:

Subject:

Jeffrey Wechsler
Wednesday, April 10, 2013 4:15 PM
'james kaste'; John B. Draper
chris brown; Cory Swanson
RE: Expert Depositions

James and Chris,

I hope you are both doing well. I am writing regard¡ng a number of issues related to Wyom¡ng's Expert Disclosures:

1. We appreciate your efforts ¡n checking on available dates for the depos¡tions of Mr. Schreüder, Mr. Fritz and Mr.
Hinckley. As I mentioned to Chris, Steve Larson is being deposed that same week in another case, and therefore
unavailable to ass¡st Montana for Mr. Schrei¡der that week. ln addition, I am traveling on Wednesday, April 24h
for a family wedding ¡n New York. Given those restrictions, we would appreciate it if you could check on
availability for depositions as follows:

a. Apr¡l 23'd: Mr. Fritz
b. April 24th: Mr. Hinckley
c. May 7th: Mr. Schreüder (we can arrange for a locat¡on in Denver, CO, where Mr.

Schreüder is located)

2. ln Wyom¡ng's Expert Designation, you l¡st an additional 13 individuals as experts. Please ¡nquire from each of
those individuals when they are avaìlable for depositions on their expert opinions. We would like to take their
depositions the week of May 6th, and we will prepare to take % day deposit¡ons in both Cheyenne and Sheridan
as necessary. We recogn¡ze, that we have previously taken fact-based depositions for some ofthose ¡ndividuals,
but we were unaware that they would be designated as experts, and we were prohibited from inquiring on
expert opinions. See CMP No. 1, Section Vll.C.3(b).

3. ln additionto the depositions of Wyoming's experts, we planontak¡ngthe deposit¡ons of several Wyoming
water users, beginning with the irrigators listed on page 90 of Mr. Fr¡tz' expert report. Depending on availability,
we plan on taking those depositions the weeks of April 29th and May 13th. Please advise as to whether you
would like Montana to contact those water users directly, and if so, please provide their contact information.

4. On a related subject, Mr. Hinckley relied on discussions from individuals from the Wyoming State Enginee/s
Office and Board of Control, the Wyom¡ng Department of Environmental Quality, and the U.S. Bureau of Land
Management. see pg. 36-37 of his report. Please provide the names and pos¡tions of each of those individuals
so that we may evaluate whether or not to take their depositions.

5. Montana has been attempt¡ng to download the back-up material from the website provided by Wyoming, but
we have encountered problems. Apparently, Mr. Schreüder's website only allows a single document to be
downloaded at a time, creating an extremely time-consuming process. This has impeded our ability to evaluate
your expert reports in a timely fash¡on. ln order to avoid a problem with meet¡ng the rebuttal d¡sclosure
deadline, please provide a CD, DVD, or memory stick containing all of the back-up material as soon as possible.

6. One of the mater¡alsthatis relied upon by Mr. Fritz ismappingof irrigated acreage in Wyoming. Thismappingis
a subset of a larger set of mappin8 of irrigated acreage in the Tongue R¡ver Basin ¡n Wyoming that was created
by Mr. Fritz, and orig¡nally disclosed to Montana in April of 2012. Rather than provide the copies that Montana
requested, however, Wyoming claimed that the document was protected as work product. See WY Privilege Log



(dated April 30,21t2l. It now appears that Wyoming as affirmatively placed that mapping at issue in the
case. As a result, Montana will require copies of all maps of irrigated acreage created or reviewed by Mr.
Fr¡tz. Please include that mapping with the back-up information.

Please call or email ¡f you would like to discuss any of these issues.

Best regards,
Jeff

Jeffrey f. lVechsler
Attorney at Law
Montgomery & Andrcws, P.A.
325 Paseo de Peralta (87501)
P. O. Box 2307
santa Fe, NM 87504-2307
jwechsler@montand.com
(s0s) 986-2631
(505) 982-a289 (fax)

THIS COMMUNICATION MAY BE IN CONFIDENCE OR SUBJECT TO ATTORNEY-CLIENT PRIVILEGE OR MAY
CONTAIN ATTORNEY WORK PRODUCT. IINLESS YOU ARE TIIE ADDRESSEE (OR AUTHORIZED TO RECEIVE FOR
TI{E ADDRESSEE), YOU MAY NOT USE, COpy, OR DTSCLOSE TO ANYONE TrrE COMMUNICATTON OR ANy
INFORMATION CONTAINED IN THE COMMT-INICATION. IF YOU IIAVE RECEIVED THIS COMMTINICATION IN
ERRO& PLEASE ADVISE THE SENDER BY REPLY E-MAIL TO jwechsler@montand.com, AND DELETE THE
COMMUNICATION. THANK YOU.
From: james kaste lmailto:james.kaste@wyo.gov]
Sent: Tuesday, April 02, 2013 2:57 PM
To: John B. Draper; Jeffrey Wechsler
Cc: chris brown
Subject: Expert Depositions

John and Jeff,

I have checked with our experts about their availability during the week of April 22nd for their depositions, and
I think we can make the following schedule work:

April 23rd: Dr. Schreuder
Apil24th: Mr. Fritz
April 25th: Mr. Hinckley

We can accommodate these depositions in our ofhce in Cheyenne which is centrally located and convenient for
all the witnesses. I assume that you will want to schedule a fulI day with each witness.

Please let me know at your earliest convenience if this schedule will work for you.

Thanks,

James.

James C. Kaste
Senior Assistant Attomey General
Water & Natural Resources Division



123 State Capitol
Cheyenne, WY 82002
(.307\ 777-6946 phone
(.307\ 777-3542 fax
iames.kaste@wvo.gov

*The information provided in this coÍìmunication is confidential and protected, may be attomey client
privileged, may constitute inside information, a¡d is intended only for the use ofthe addressee. Unauthorized
use, discloswe or copying is strictly prohibited and may be unlawfrrl. If you have received this communication
in error, please notiff us immediately at (,307) 777-6946.

E-MaiÌ to and from me, in connection with the transaction
of publíc business, ls subject to the Wyoming Public Records
Act and nay be disclosed to third parties.



Jeffrey Wechsler

From:
Sent:
lo:
Cc:
Subject:

james kaste <james.kaste@wyo.gov>
Wednesday, April 10, 2013 4:52 PM

Jeffrey Wechsler
John B. Draper; chris brown; Cory Swanson; peter m¡chael
Re: Expert Depositions

Jeff,

Mr. Fritz is not available on the 23rd. We can switch the order and use the same dates or you can move Mr.
Fritz to the 24th and then do Mr. Hinckley on the 25th. We'll check with Dr. Schreuder about the 7th.

Montana is not entitled to retake the depositions of Wyoming's employees who were designated as
experts. Each ofthose employees by virtue oftheir education, training, experience, and employment will be
offe ng testimony under Rules 702,703, and 704 the minute they open their mouth at üial to testifi about the
facts ofthis case. Montana knew or should have known as much when it took their depositions and was in no
way prohibited from inquiring into any area with these witnesses. These witnesses will testifr about their
knowledge ofthe facts in this case and opinions they formed in the course oftheir employment as would any
employee in any other case. This will necessarily include scientific and technical information or other
specialized knowledge. Montana will want to file a motion if it insists on wasting more time on this subject,
and Wyoming will vigorously oppose ary attempt to derail the current schedule as a result of such a motion.

Of course, Wyoming reserves the right to object to testimony from Montana employees that may implicate
Rules 702, 703, or 704 and who were not identified in Montana's disclosure. Frankly, we were astonished that
Montana's designation did not include more Montana employees, who by virtue of their job would likely be
offering scientific or technical information in the course oftheir testimony about the facts of this
case. Nevertheless, Wyoming intends to hold Montana to the contents of its disclosure. We expect the same
from Montana, and therefore, consistent with routine and prudent practice disclosed Wyoming employees in
conformity with Fed. R. Civ. Pro. 26(a)(2)(C).

We'll look into the remaining rnatters in your e-mail and be in touch shortly.

James.

James C. Kaste
Senior Assistant Attomey General
Wate¡ & Natural Resources Division
123 State Capitol
Cheyenne, WY 82002
(307\ 777-6946 phone
ß07\ 777-3542 fax
iames.kaste@wvo.sov

*The information provided in this communication is confidential and protected, may be attomey client
privileged, may constitute inside information, and is intended only for the use ofthe addressee. Unauthorized
use, disclosure or copying is strictly prohibited and may be unlawful. Ifyou have received this communication
in error, please notify us immediately at (.307\ 777 -6946.
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SPECIAL MASTER KAYATTA: Which numbers
are we talking about?

MR. WILMOTH: We are talking about
N9129, which was the electronic communication
we reviewed yesterday with Mr. Barfield
concerning Harlan County's lake evaporation.

SPECIAL MASTER KAYATTA: That was the

WILMOTH: Yes, Your Honor, and the
other the other exh¡b¡t ls N9627,
which ¡s . Barfield's testimony before the
Kansas on senate B¡ll 89.

KAYATTA: And Mr. Draper,
are you objections to either of
those two

MR. DRAPER:
handwr¡ting on it

Honor, the e-mail had
17
ì8
19

20
21

22
23
21
25

e-mail, was this the this witness
recip¡ent?was not shown as the

MR. WILMOTH: Your
sender.

he was the

SPECIAL MASTER KAYATTA:
sender.

was the

THE REPORTING GROUP
Mason & Lockhart

r MR. WILMOTH: And to be clear, the
2 handwriting ¡s irrelevant. That's not
3 anything -- we would st¡pulate that the
4 handwriting has --

MASTER KAYATTA' Does that
your concern, Mr. Draper?
DRAPER: Yes, I think so. Thank

you,
MASTER KAYATTA: So that was

Exhib¡t N129 adm¡tted with the caveat that
the handwriting that exhibit will be

objecting.
SPECIAL MASTER KAYATTA: Thank you, Mr.

Draper. I have before me Kansas'mot¡on in
l¡m¡ne to strike portions dated July 27th,
and I have Exh¡bit A, in which you have
copied the pre-filed testimony of Dr.
Schne¡der, and as I understand it, the
sections that are boxed, in which someone had
drawn a box on my copy in blue around them,
are these sections to wh¡ch you're object¡ng? .

MR, DRAPER: That's correct, Your Honor.
SPECIAL MASTER KAYATTA: WeII, why don't

we proceed then as we have with Nebraska's
motion in limine and if you would d¡rect me
to, I believe, if my notes are correct, Page
6; ¡s that your f¡rst?

MR. DRAPER: Yes. Your Honor, here
Paragraphs 2L, 22 and 23 refer to the
relat¡onship between the Five-Run Proposal
and the Sixteen-Run Proposal,

In the Five-Run Proposal, and th¡s w¡ll
run throughout our objections, the F¡ve-Run
Proposal was not even ment¡oned in the
underlying expert report and so to raise it
for the first time ¡n test¡mony and compare

THE REPORTING GROUP
Mason & Lockhart

to whose handwr¡t¡ng
SPECIAL MASTER

d¡sregarded as
the record.

was not ¡dent¡fied as
was.
TTA: With this

-- as if it's not in
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SPECIAL MASTER
Draper, N9627, the testimony, is
there any objection to

MR. DRAPER: No, Your
SPECIAL MASTER KAYATTA:

therefore admitted. Mr. Barflreld,
2t excused.
22 THE WITNESS: Thank you. your Honor.
23 Now, is the plan, counsel, worked out
Y still that the next witness would be Dr.
-å Schneider?
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MR. DRAPER: Yes, Your Honor.
MR. TAVENE: Yes, your Honor.
SPECIAL MASTER KAYATTA: And then we do

have, as we d¡scussed yesterday, we have a
motion by Kansas, a motion in l¡m¡ne
objecting to the pre-filed testimony, at
least portions of the pre-filed testimony of
Dr. James Schneider based principally on the
argument that that testimony contains
statements that are expert testimony that did
not previously appear in the reports or the
declaration of this witness.

Mr. Draper, I believe this is your
motion.

MR. DRAPER: Yes, Your Honor. We have
submitted a motion that in -- this ¡s dated
)uly 27, 2072, ent¡tled Kansas' Motion ¡n
Lim¡ne to Str¡ke Portions of the Direct
Testimony of James C. Schne¡der, Willem A.
Schreüder and Dick Wolfe re: Nebraska's
Proposed Changes to the RRCA Accounting
Procedures and Appointment of a River Master.

With respect to Dr. Schneider. we have
attached Appendíx A and indicated the
port¡ons of that testimony to which we were

THE REPORTING GROUP
Mason & Lockhart

Pâge 512 to 515

EXHIBITb
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it to what was discussed in the underlying
expert report ¡s clearly outside the scope of
the expert report and violates the rule that
preserves fairness and guards against
surprise which requ¡res that an expert's
test¡mony be based on the expert report
r€quired to be fìled under Rule 26.

SPECIAL MASTER KAYATTA: MT. DTapeT,
draw a d¡stlnction, having re-read the
wltness' or¡glnal expert report which counsel
filed wlth me, I bel¡eve that report was not
addressed to the F¡ve-Run Proposal. It was
obv¡ously addressed to the 16.

Going from there then I see two issues;
one ¡s was the Flve-Run Proposal a,
quote/unquote, subset and then the second
¡ssue is what about the merlts of the
Five-Run Proposal, et cetera.

On the first ¡ssue, whether it's a
subset, it seemed to me that was an ¡ssue
that was brought to the forefront ¡n Apr¡1,
May and June and, ¡n fact, we d¡scussed that
at considerable length and I requ¡red, I
believe, Dr. Schneider to file a declaration
on that and I belleve you f¡led the

THE REPORTING GROUP
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declarat¡on by Mr. Larson.
So I think on that ¡ssue of whether it's

a subset or not, for purposes of allowing him
to at least take a step forward and get to
th¡s po¡nt, that there's been Joinder on that
lssue, but I'm sympathetic to your argument
that apart from arguing whether th¡s is a
subset or not, this witness, at least in
what's been shown to me so far, d¡d not
submit an expert report or declarat¡on
discuss¡ng the mer¡ts of the F¡ve-Run
Proposal on ¡ts own two feet or five feet, I
suppose I should say.

So I see this. what you're po¡nting to
on Page 7, as falling ¡nto the first category
in which they are just saying ¡t's a subset.

MR. DRAPER: Very good, Your Honor.
MR. BLANKENAU: Your Honor, on behalf of

Nebraska, may I respond?
SPECIAL MASTER KAYATIA: Well, as I -- I

suppose you may, although I'm bas¡cally
rejecting the argument on Page 7.

MR. BLANKENAU: I think I can help move
th¡s discuss¡on along.

SPECIAL MASTER KAYATTA: OKay. Go
THE REPORTING GROUP
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ahead, Mr. Blankenau.
MR. BI-ANKENAU: Your Honor, what we --

Nebraska did was to go through the objections
raised by Kansas and go through the record
and pinpoint ¡n the record where these
particular ¡ssues were previously disclosed
to Kansas,

They may not have been done exclusively
in the expert report or in the declaration,
but they were made available to Kansas.

SPECIAL MASTER KAYATTA: lust a minute,
then, So you're not discussing what I was'
just discussing with Mr. Draper, which is his
objection to Paragraphs 21, 22 and 23 on Page
7?

MR. BLANKENAU: Yes, we are and I think
we can pinpoint for you -. we have available
electronlcally where we can pull up each
reference to where we had previously provided
Kansas the ¡nformat¡on contained ¡n

Paragraphs 2L, 22 and 23,
I can cite those for you, if you'd like.

We have documents prepared and we can provide
them to you electronically for each one of
these paragraphs the previous reference in

THE REPORTING GROUP
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I the record where th¡s ¡nformation was made
2 available.
3 SPECIAL MASTER KAYATTA: WEII. I.VC JUSt
4 explalned to Mr, Draper that I didn't reafly
s see anything in Paragraphs 2L,22 and 23 tnat
6 fell under the second category and therefore,
7 they were in the first category unless he ¡s

I go¡ng to d¡rect me to something I'm m¡ssing
9 in those three paragraphs, so I don't th¡nk I
l0 need those three references,
't1 MR. BLANKENAU: I guess I was just
12 offer¡ng ¡t for the entire set of objectlons.
13 SPECIAL MASTER KAYATTA: WeII, IEt'S
14 take them one at a time because I would like
15 to hear Mr. Draper out on th¡s one. If I get
l6 to one where Mr. Draper is conv¡nc¡ng me,
l7 then I'll turn to you.
l8 MR. BLANKENAU: All right. Thank you,
l9 Your Honor.
20 SPECIAL MASTER KAYATTA: MT. DTAPCT, YOU

2l have the floor and is there anythlng in
22 Paragraphs 21, 22 or 23 that you contend goes
23 beyond simply making the point that this is a
24 suþset that starts to, in a meaningful way,
25 commenting on the mer¡ts of the cla¡m that

THE REPORTING GROUP
Mason & Lockhart
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I the Five-Run Proposal should be adopted by
2 the Court?
3 MR. DRAPER: I think Your Honor is
4 correct, it's largely an argument as to why
5 one's a subset ofthe other.
6 SPECIAL MASTER KAYATTA: Let,s turn to
7 Page I then.
8 MR. DRAPER: Should we discuss page 7?
9 What page we've been discussing under

10 Paragraphs 2L,22 and 23 are on page 6.
1't SPECIAL MASTER KAYATTA: I'm tooking at
l2 the upper r¡ght-hand corner of the exhib¡t
l3 where it says Page 7 of 23, but yes, that's
l¿3 Page 6 of the pre-filed testimony, it
l5 appears.
16

17

18
l9
20
21

22
23
24

25

MR. BLANKENAU: If you're looking at
Nebraska Exhibit N 1000.

SPECIAL MASTER KAYATTA: What was f¡led
with the Court as Exhib¡t A to Kansas,
)uly 27th mot¡on in limine is a copy of the
direct testimony of Dr. James Schne¡der which
bears ¡n the upper r¡ght-hand corner Exhibit
N1000, 1 of 23.

So then when I turned to the second page
wh¡ch shows N1000, 2 of 23, there are on Page

THE REPORTING GROUP
Mason & Lockhart

1, I've got the cover sheet of Dr.
Schneider's testimony.

MR. DRAPER: Yes, Your Honor.
SPECIAL MASTER KAYATTA: So I think whar

we were just discussing was N 1000, 7 of 23,
or looking below paginated Page 6 of the
test¡mony. In any event. it was Paragraphs
2t, 22 and 23 of the testimony.

MR. DRAPER: Yes, Your Honor.
SPECIAL MASTER KAYAfiA: And now you're

directing my attent¡on to Paragraphs 25, 26
and 27?

MR. DRAPER: Yes. Here the discussion
is different. It descr¡bes the history of
the F¡ve-Run Proposal as seen by Nebraska.
It begins the argument as to why that
proposal should be approved and gives certain
statistics supporting that in Paragraphs 25.
26 and 27.

SPECIAL MASTER KAYATTA: Well, Mr.
Blankenau, what about Paragraph 26 first;
what is the provenance of that paragraph?

MR. BLANKENAU: We believe, Your Honor,
that that ¡nformat¡on was previously prov¡ded
at N1002 at 11 and 52. and we can bring that
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up on the screen if that would be helpful to
you.

SPECIAL MASTER KAYATTA: What is N1002?
MR. BI-ANKENAU: That would be the expert

report of James Schneider.
SPECIAL MASTER KAYATTA: That.s the

November 18, 2011, report?
MR. BLANKENAU: Yes, Your Honor.
SPECIAL MASTER KAYATTA: page 11 and

then 52?
MR. BLANKENAU: Yes.
SPECIAL MASTER KAYATTA: I have page 11

before me. Where are you referring on that
page?

MR. BLANKENAU: If I may put it up on
the screen, Your Honor.

MR. WILMOTH: May I approach the
illustrator just to help him provide that?

SPECIAL MASTER KAYATTA: Sure.
MR. BTANKENAU: My apologies, your

Honor, that should have been to the exh¡b¡t,
Exh¡bit 11 of Nebraska Exh¡bit N1002. So
with respect to N1002, there would have been
a number of exhibits attached.

SPECIAL MASTER KAYATTA: Exhib¡r N1002
ÏHE REPORTING GROUP
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I has a pag¡nat¡on marked in the upper
2. r¡ght-hand corner 1 of 401?
3 MR. BLANKENAU: Correct.
4 SPECIAL MASTER KAYATTA: Which page?
5 MR. BLANKENAU: It is Page 11 of--
6 SPECIAL MASTER KAYATTA: Of401?
7 MR. BLANKENAU: Correct. perhaps, your
I Honor, if we could get some techn¡cal
9 ass¡stance to get it up on the screen, that

10 would expedite this.
11 SPECIAL MASTER KAYATTA: WeII, I have it
12 sitting r¡ght before me.

MR. BLANKENAU: If it's all right, I'm
going to run back and forth because I don't
have ¡t before me. I'll try to navigate báck
and forth here, Your Honor,

MR. DRAPER: And just to confirm
further, Your Honor, this is the expert
report of Dr. Schneider dated November 18th
of 20LLi is that correct?

SPECIAL MASTER KAYAfiA: That's what I'm
looking at, November t8, 2011.

MR. DRAPER: Very good.
SPECIAL MASTER KAYATTA: ES-3 on the

orig¡nal report, Page 11.of 401 on Exh¡bit
THE REPORTING GROUP
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r N1002.
2 MR. BI-ANKENAU: So at th¡s particular
3 reference po¡nt, your Honor, we talk about4 the current accounting procedures and the5 effects of the Five-Run remedy,
6 SPECIAL MASTER KAYATTA: Where is the7 reference to the Five-Run?
E MR. BLANKENAU: I think you can -- can
9

l0
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you scroll?
SPECIAL MASTER KAYATTA: Is ¡t on the

prior paqe?
MR. BLANKENAU: Trying to fìnd it, your

Honor. Your Honor, it is the last sentence
before the blocked area. It ¡s rather
difficult from a scientific perspect¡ve to
reconcile.

SPECIAL MASTER KAYATTA: I don,t see how
that says anything about the Five-Run
Proposal. We're look¡ng at expert test¡mony
that Kansas has addressed that says by
revising the Current Accounting procedures
and by implementing the Five-Run proposal,
the net effect to Nebraska's groundwater
pumping in the Mound recharge in the
Swanson-Harlan Reach of the Republican River

THE REPORTING GROUP
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Basin would be properly represented. Then
goes on to make further comments about the
results of the Five-Run proposal.

I don't see anyth¡ng on page 11 or page
10 that even h¡nts of that,

MR. BLANKENAU: I'm looking for the
second reference that we had prev¡ously
ident¡f¡ed, Your Honor, which was at page 52
of that report.

SPECIAL MASTER KAYATTA: Page 52 ofthe
exhibit or 52 --

MR. BLANKENAU: 52 of the exh¡b¡t.
Thank you, Your Honor.

MR. DRAPER: For reference, what is the
page number in the original document?

MR, BLANKENAU: It would be 39.
MR. DRAPER: Thank you.
SPECIAL MASTER KAYATTA: Mr. Blankenau,

I've just read Page 39 and gone over to page
40, those being Pages SZ and 43 of Exhibit
N1002, Aga¡n, I don't see anything in there.

MR. BLANKENAU: Okay. We also had
¡dentified the Schne¡der -- I believe ¡t,s
Declaration N1003 at 10.

MR. DRAPER: Your Honor, if I may, we
THE REPORTING GROUP
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I are now going away from the expert report to2 a different document; is that correct?
3 SPECIAL MASTER KAyATTA: yes. I think4 where they're po¡nting me now is he's
5 pointing me to Dr. Schreüder's expert report.6 lt's 1003, but we're talking about Dr.
7

E

9

't0
11

12

Schneider.
MR. BLANKENAU: yes, your Honor, that is

correct. I apolog¡ze.
SPECIAL MASTER KAYATTA: So MT.

Blankenau, it seems that Mr. Draper has a
fair po¡nt here, that this commentary by Dr.
Schneider ¡s unprecedented as far as any
further earlier d¡sclosure or report, either
formal or ¡nformal, that was made in th¡s
case.

MR. BLANKENAU: All right, your Honor.
I guess I should qual¡fy somewhat here as
well that when we constructed the testimony,
we assumed that there would be at least some
Iat¡tude to direct at the four corners of the
expert report because there would have been
no reason to provide testimony then, that is,
the report itself would speak for itself.

SPECIAL MASTER KAYATTA: We , yes,
THE REPORTING GROUP
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that's a fair assumption. I th¡nk I've g¡ven
both sides, by the mere fact that you f¡led
testimony. I expected some narrative
presentation highl¡ghting, fram¡ng on what
was in the expert reports, but here we have
an expert report that, as I read ¡t and
you've directed me to noth¡ng to contradict
that, made absolutely no mention to the
Five-Run Proposal, no analys¡s, no nothing.

So to submit testimony from th¡s witness
that comments on the F¡ve-Run proposal beyond
reaff¡rming the points he made in h¡s
declaration regard¡ng it be a subset ¡s not
simply extrapolat¡ng or h¡ghl¡ghting
disclosed test¡mony, it's introducing new
subject matter.

MR, BLANKENAU: We're prepared to
proceed on the additional paragraphs. With
respect to --

20 SPECIAL MASTER KAYATTA. Let me jusr
2l make sure then. Paragraph 25, I'm going to
22 allow the first sentence because that's a
23 statement of h¡storical fact rather than
24 expert opin¡on. Then the remainder of
25 Paragraph 25, Paragraph 26, the second

THE REPORTING GROUP
Mason & Lockhart

l3
14

t5
l6
17

l8
l9
20

21

22
23

24

25

1

2

3

4
5

6

7

8

9

l0
11

12

13

14

l5
16

17

18

l9

Page 524 to 527 of



't sentence of Paragraph 27, I'm granting
2 Kansas'motion to strike on the grounds
3 stated and otherwise denying the mot¡on w¡th
¡+ respect to Paragraphs 25, 26 and 27.
5 MR. BTANKENAU: Just so I'm clear, your
t Honor, references to -- that would have been7 drafted from Dr. Schreüder's work would not8 be considered an appropriate previous
9 disclosure?

IO SPECIAL MASTER KAYATTA: Excuse me?
11 MR. BLANKENAU: References to Dr.
12 Schreüder's work would not be an appropr¡atel3 disclosure to counsel?
11 SPECIAL MASTER KAYATTA: We , r think
15 ¡t is for Dr. Schreüder,s testf mony.
16 MR. BLANKENAU: Okay, thank you.
17 SPECIAL MASTER KAYATTA: Mr. Draper, isl8 there -- Mr. Draper. the next one is
19 Paragraph 29?
20 MR, DRAPER: yes, your Honor.
21 SPECIAL MASTER KAYATTA: And ¡s that,
22 are you contend¡ng that falls into the first
23 category which is the subset category which
24 I'm allow¡ng or is it a substant¡ve
25 commentary on the Five-Run proposal that goes
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beyond what was ¡n the w¡tness' declarauon?
MR. DRAPER: Your Honor, I bel¡eve th¡s

language goes to justif¡caflon of the
Flve-Run Proposal.

SPECIAL MASTER KAYATTA: Well, the
beginnlng of the f¡rst sentence, "the use of
the Slxteen-Run proposal addresses all
unaccounted impacts." I believe the witness
has said that ¡n his report, but I don't
recall him saying that it,s not necessary to
bring the Current Accounung procedures into
conformance with the FSS.

MR. DRAPER: That,s correct and
testimony specifically about the Five-Run
Proposal as constltut¡ng approx¡mately
80 percent of the adverse impacts, that
sentence in the m¡ddle of the paragraph is a
d¡rect comment on the Five-Run proposal.

SPECIAL MASTER KAYATTA: Mr. Blankenau,
was any of this contained ln the reports or
the w¡tness' declarat¡on?

MR. BLANKENAU: I'm referring to my
exhib¡t r¡ght now, Your Honor, I believe it
is in th¡s.

SPECIAL MASTER KAYATTA: We , given
THE REPORTING GROUP
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that, I'm going to deny Kansas' motion with
respect to Paragraphs 29 and 30 as far as the
f¡rst clause in paragraph 29 as we wilf leave
in the use of the Sixteen-Run proposal
addresses all unaccounted lmpacts, and I,m
also going to deny w¡th respect to paragraph
30, but I'm otherw¡se grant¡ng Kansas' motion
to strike the remainder of paragraph 29.

I left in Paragraph 30 because the
witness and counsel have discloseä certalnly
¡n Apr¡l that Nebraska's prepared to accept
the F¡ve-Run Proposal. Mr, Draper?

MR. DRAPER: Thank you, your Honor.
Turn¡ng to page, in the upper right-hand
corner, N1000 page, we have paragraphs 50 and
51 marked. This is a d¡scussion with respect
to the validity of the current Flve-Run
Proposal,

Paragraph 50 is ¡ntroductory to that,
describing the so-called VWS Memo,
character¡z¡ng that memo and then continulng
to 51 to State that Nebraska,s F¡ve-Run
Proposal actually addressed some of these
unaccounted ¡mpacts that are referred to in
Paragraph 50 and to otherwise support the

THE REPORTING GROUP
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I Five-Run Proposal, which aga¡n ¡s not
2 mentloned in the underlylng expert report.
3 SPECIAL MASTER KAYATTA: MT, Blankenau,
4 you've heard Mr. Draper,s assertion that
5 there isn't any dlsclosure for the op¡nions
6 expressed ¡n Paragraphs 50 and 51, Is there
7 anyth¡ng you would like to d¡rect me to to
8 d¡spute that assertion?
9 MR. BLANKENAU: I don't believe that

l0 that paragraph lnvolves seeklng an expert
ll analysis. It looks to me to be more
l2 historical and interpretive.
13 SPECIAL MASTER KAYATTA: Which paragraph
14 are you --
15 MR. BLANKENAU: paragraph 50.
16 SPECIAL MASTER KAYATTA: paragraph 50?
17 MR. BLANKENAU: yes, sir.
r8 SPECIAL MASTER KAYATTA: We , the first
19 sentence certa¡nly expresses an opin¡on as an
20 expert about the adequacy or the conclus¡on
2l in the VWS Memo. If there was some prior
22 expression of th¡s opinion, then I would
23 leave it in, but I don't think you,re
24 pointing me to anything.
25 The second sentence, it is historical in
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that it places in time when the w¡tness says
that Nebraska learned something, but then
what he says they learned is in this witness'
expert op¡nion regarding how Current
Account¡ng Procedures comply with the VWS
Metr¡c. Has th¡s witness ever said anyth¡ng
like that in his reports or his declaration?

MR. BLANKENAU: I bel¡eve he stated it
¡n his depos¡tion ¡n response to quest¡ons by
counsel.

SPECIAL MASTER KAYAfiA: Would you point
me to that?

MR. BLANKENAU: I believe it ¡s -- if
you can pull that up.

SPECIAL MASTER KAYATTA: What you're'
directing me to, the w¡tness stated in the
deposition that the flaw ¡n the use of V¡rgin
Water Supply Metric memo was that it d¡dn't
look at the sub-bas¡ns.

What Paragraph 50 says is that Curent
Accounting Procedures only appear to closely
match the VWS Metr¡c because they were both
positive and negative Unaccounted Impacts
that roughly balance themselves out in most
years. Those seem to be d¡stinctly different
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po¡nts,
MR. BLANKENAU: I th¡nk, Your Honor,

that's about as close as we get in that
part¡cular deposition. I'm told in the
st¡pulat¡on between Nebraska and Kansas there
is also some language that may be helpful.
This would be N1009 at 482.

MR. DRAPER: Your Honor, if I might.
SPECIAL MASTER KAYATTA: Yes, Mr.

Draper.
MR. DRAPER: I would po¡nt out that they

are now taking you to documents that are not
the expert report, are a deposition that was
conducted, I think, three days before they
subm¡tted this testimony.

These are not expert reports. I think
we are about to go to the stipulation that
they entered into and brought forward ¡n May,
I th¡nk looking at these documents is not
responding to our objection here.

MR. BI-ANKENAU: The question was were
you surprised and I think these documents are
relevant to that proposition,

SPECIAL MASTER KAYATTA: Well, I will
Iook at this, but I'm sympathetic to what Mr.
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Draper is saying because I don,t think in
preparing expert test¡mony one operates under
the assumpt¡on that you have to go through
every document produced ¡n the case and find
tidb¡ts that someone might have said and then
assume the expert can say that.

I also think part of the problem we're
deal¡ng with here, Mr. Blankenau, is that for
reasons of its own, and I'm not commenting on
the adequacy of those reasons, Nebraska chose
not to present the F¡ve-Run Proposal to the
RRCA or ¡n the arb¡trat¡on below or ¡n its
counterclaim here and then only raised it
late in the game and I th¡nk you know that I
was not pleased to then fìnd out that you
made an ¡ntentional decision to s¡t on it for
five weeks after entering into the
stipulat¡on so you placed Kansas and me in
quite a bind.

I nevertheless, i think, cut Nebraska
qu¡te a lot of slack by overrullng Kansas'
request that I not even allow it, but to then
seek to having sold ¡t as a subset that ¡sn't
a big change, then come ¡n w¡th added expert
testimony that he didn't produce even before
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the day of fil¡ng, you're stretch¡ng beyond
the slack that I'm will¡ng to give.

MR. BLANKENAU: I guess one f¡nal
comment on that which I think bears on the
analysis and that is I think it's important
for the Court to recall that the real issue
before the Court is the consumption of
imported water.

This particular issue bears on a
proposed remedy and I don't know if ¡t makes
a difference in your analysis, but it seems
to me that that is afl important distinction.

SPECIAL MASTER KAYATTA: Well, aren't
there two issues and one is, is there a flaw
in the sense that you can defìne it ¡n terms
of the consumption of imported water and then
secondly -- I guess there's three issues --
secondly, how would one correct that flaw
without creating other problems and then
thirdly, there's sort of the legal issue of
can we just -- can the Court reach in and
tweak the Accounting Procedures on a
piecemeal basis or is this something that
everyone knew was not reality in the first
¡nstance, was an attempt to model reality of
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afl ¡ts imperfections and there was g¡ve and
take which is Kansas, argument.

So of those three issues, as I read the
arbltrator's report, Nebraska actual ly fai led
on the second rung before the arbltrator
which you d¡d not find the proposal adequate.
Nebraska then chose to advocate for that same
proposal until the spr¡ng of thls year.

So ¡t's k¡nd of a major sub-issue to
then lntroduce new expert testimony for the
first time from Nebraska's witness addressing
that second issue and that's what my concern
¡s.

14 Any ofyou want me to look, at least, at
l5 the stlpulation?

MR. BLANKENAU: pardon me?
SPECIAL MASTER KAYATTA: I,m sti

willing to look at the stipulation, although
It's go¡ng to have to be pretty clearly
prom¡nent and what is -- I'm look¡ng at what
page of what document?

MR. BLANKENAU: Hatfway down the
paragraph, it talks about the sum of the
reslduals and I just lost ¡t.

SPECIAL MASTER KAYATTA: Remind me again
THE REPORTING GROUP
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I what exhiblt number I'm looking at. Th¡s ¡s
2 a 2L4 page document?
3 MR, BLANKENAU: Coriect.
4 SPECIAL MASTER KAYATTA: And you want to5 reference --

MR. DRAPER: Excuse me, Mr. Blankenau,
7 can you ¡dent¡fy where in the exh¡bits it is,
I what attachment and what page of that
9 attachment, that k¡nd of th¡ng?

MR. BLANKENAU: I believe we had it at
l1 the top ofthe screen originally,

SPECIAL MASTER KAYATTA: It says N1OO9,
13 Page !82 of 214. Th¡s is the large
14 stlpulatlon document that was the subject of
l5 a motion to compel?

MR. BLANKENAU: That is correct, your
l7 Honor.
18 SPECIAL MASTER KAYATTA: Mr. Blankenau,
l9 I don't think -- I commend you on your
20 thoroughness on going back and look¡ng for
2l stuff. but I don't think I would expect
22 counsel for Kansas ¡n preparing for expert
23 ¡ssues to look through 214 pages.

"4
¡

This wasn't a declaration, I'm assuming,
with the witness?
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MR. BLANKENAU: No, ¡t was not.
SPECIAL MASTER KAYATTA: Okay. Weil,

Iooking at Paragraph 50, I'm go¡ng to strike
all of 50 except for the first sentence. I'm
str¡king all of 50 and all of 51 except for a
last sentence of paragraph 51 which s¡mply
seems to be a statement about the Compact
wh¡ch I can d¡scern for myself.

Page 14, Paragraph 56, is that the next
one, Mr. Draper?

MR. DRAPER: Yes, your Honor. your
Honor, thls paragraph ¡s ldentified as an
object¡onable paragraph because it seeks to
justiry the new F¡ve-Run proposal that is not
even mentioned in the expert report.

SPECIAL MASTER KAYATTA: WheTe does ¡t
mention the F¡ve-Run Proposal?

MR. DRAPER: Well, ¡t doesn,t do that
spec¡fically, but it is part of the
just¡f¡cation for the F¡ve-Run proposal.

SPECIAL MASTER KAYATTA: Mr. Draper, I
just see this as a recitation of the history
of this matter pr¡or to ¡t etther being f¡led
in court by expressing a substantive opinion
of any ímport,

THE REPORTING GROUP
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I MR. DRAPER: Actually, I think I'm
2 incl¡ned to agree with your Honor on that.
3 SPECIAL MASTER KAYATTA: I.m focused in
4 particular and particularly sympathetic to
5 expert testimony of some import that was not
6 prev¡ouslyd¡sclosed.
7 I have read Colorado's brief in which
I Colorado argues that the motion. that the
9 remedy of sanct¡on¡ng -- well, not

l0 sanct¡oning, strik¡ng expert test¡mony is not
ll a proper remedy, at least in most situations.
12 That is correct ¡n many situations when your
'13 pretrial, but when yòu get to trial and
14 people are actually subm¡tting testimony at
l5 that point, the prevailing rule is that there
16 should not be surprise expert testimony and
l7 whatever that preva¡ling rule might be,
l8 particularly in the case where we,ve had the
l9 h¡story that I rec¡te to Mr. Blankenau, I
20 th¡nk ¡t's partlcularly inappropriate to
21 ¡ntroduce brand new substantive opinion
22 test¡mony from a w¡tness.
23 In any event, paragraph 56 doesn't fit
2/t that so I'm therefore denying the motion with
25 respect to Paragraph 56.
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Are we next on to paragraph 62, 63?
MR. DRAPER: yes, on page 16.
SPECIAL MASTER KAYATTA: We , you are

moving to strike from paragraph 62 through
the conclusion, ¡f I've read your motion
correctly,

MR, DRAPER: yes. I think using the
distinction that your Honor has set out, I
think Paragraphs 62, 63 and 64 are more
comparative,

SPECIAL MASTER KAYATTA: So your motion
¡s withdrawn with respect to 62, 63 and 64?

MR. DMPER: yes.
SPECIAL MASTER KAYATTA: Okay. Let,s

turn to 65. That's clearly an expert op¡n¡on
about the F¡ve-Run proposal. Mr. Blankenau,
is there any pr¡or disclosure of this
opinion?

MR. BLANKENAU: Just a moment, your
Honor. I believe all we have to that, your
Honor, concerns Dr. Schreüder.

SPECIAL MASTER KAyATTA: I will strike
Paragraph 65. paragraph 66.

MR. DRAPER: Your Honor, th¡s appears to
be a running area with different paragraph
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numbers and it, in part, supports the
Five-Run Proposal and, ¡n part, leads to a
comparison. For ¡nstance, I would put in the
comparison category paragraph 69 and
therefore, we would withdraw our mot¡on with
respect to 69. But you can see as we go ¡nto
Paragraph 70 is an explanation of the
rat¡onale for the Five-Run proposal,
Paragraph 71 describes the quantitat¡ve
effect of both proposals, so it's hard to
separate those out because ¡t's supporting
the Five-Run as well as the Sixteen-Run.

Paragraph 72, parf of ¡t descr¡bes the
Sixteen-Run Proposal and then it goes ¡nto
the mer¡ts of the Five-Run proposal so I
think the description of the Sixteen-Run
would be unobjectionable. In fact, when it
passes into the later part of paragraph 72,
it's purely support for the unmentioned

20 Five-Run Proposal.
21 Paragraph 73 could fall into your
22 Honor's category of simply being historical
23 as opposed to expert opinion so I would
24 w¡thdraw the mot¡on on that paragraph.
25 MR. BLANKENAU: I'm sorry, which one?

THE REPORTING GROUP
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SPECIAL MASTER KAYATTA: Okay, we w¡

let Dr. Schreüder address it then and lrrn
str¡king the second sentence of paragraph 72
and then how about paragraph 73.

MR. BLANKENAU: I bel¡eve counsel
withdrew h¡s object¡on to that.

SPECIAL MASTER KAYATTA: Right and then
Paragraph 75, the last sentence.

MR. DRAPER: P¡ragraph TS,yout Honor, I
th¡nk that ¡s objectionable except for the
first sentence. The f¡rst sentence refers
only very obliquely to the F¡ve-Run, but
beginning w¡th the second sentence of
Paragraph 75, "the Current Account procedures
charge Nebraska's account," this ¡s a
justifìcation for the Five-flun proposal.

SPECIAL MASTER KAYATTA: Except that's
an assert¡on he did make ¡n his report, that
the Current Accounting Procedures charge
Nebraska's compact account for consumption.
. MR. ORAPER: Actually, the assert¡on

that was made in the expert report was that
the addit¡vity principle was not met unless
the Sixteen-Run Proposal was adopted.

SPECIAL MASTER KAYATTA: But |et me put
THE REPORTING GROUP
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I MR. DRAPER: paragraph 73, I think the
2 same applies to Paragraph 74,
3 SPECIAL MASTER KAYATTA: Let me ask M T..4 Blankenau, Paragraph 72, the second sentence
5 of Paragraph 72 of Dr. Schneider's report
6 which says on the other hand, the Five-Run
7 Proposal accomplishes th¡s by assigning the
E Unaccounted Impact, et cetera, am I correct9 in assum¡ng, based on our prior discussions,

l0 Mr. Blankenau, that there ¡s no precursor for
11

12

l3
14

that in Dr. Schneider's report or
declarat¡on?

MR. BLANKENAU: I'm ver¡rying that right
now, Your Honor. This is the declaration of
Dr. Schneider which is up on the screen. I,m
sorry, this is not h¡s declarat¡on yet. It
will be.

, MR. WILMOTH: I apolog¡ze, it's taking a
little time to shuffle through the documents,
but we're doing as best we can.

MR. BLANKENAU: your Honor, with respect
to the second part of paragrâph 72, the
sentence that beg¡ns on the other hand,
that's found in Dr. Schreüder's declaration
and is not in Dr. Schneider's.
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75'l
I THE WITNESS: Thank you, your Honor-
2 SPECIAL MASTER KAYATTA: And do I
3 understand Colorado would now call Mr. Wolfe?
4 MS. BERNHARDT: Yes, sir. He,s in the
5 gallery, but he's ava¡lable.
6 Colorado now calls D¡ck Wolfe to the
7 stand.
I THE CLERK: Please raise your r¡ght
I hand. Do you solemnly swear that the

l0 test¡mony you w¡ll g¡ve in the cause now ¡n
'll hearing will be the truth, the whole truth,
12 and noth¡ng but the truth, so help you God?
13 THE WITNESS: I do.
14 THE CLERK: please be seated. pull

l5 yourself r¡ght up to that m¡crophone and
16 state your name and spell your name for the
17 record.

16 THE WITNESS: Dick Wolte.
19 DICK,WOLFE.
20 SPECIAL MASTER KAYATTA: Good morning,
2l Mr. Wolfe. I th¡nk you w¡ll fìnd th¡s seat
22 at ¡east phys¡cally more comfortable than the
23 gallery seats.
21 THE WITNESS: It is. Thank you, your
25 Honor.
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I h¡ghlighted.
2 SPECIAL MASTER KAYATTA: And that woutd
3 be on page 3, the second half of sect¡on 2
,l would be the f¡rst sect¡on. Am I correct?
5 MR. DMPER: Yes.

6 SPECIAL MASTER KAYATIA: Beg¡nn¡ng w¡th
7 the words "to correct"?
E MR. DMPER: Yes.

9 SPECI/qL MASTER KAYATTA: Ms. Bernhardt,
l0 I read Mr. Wolfe's prefiled testimony less as
ll sort of sc¡ent¡f¡c expertise that he was
12 tendering, although as state engineer he has
13 lots to offer, but more as a statement of
14 pos¡t¡on in h¡s capac¡t)¿ as director of the
15 Colorado D¡v¡s¡on ofWater Resources.
'16 To the extent ¡t's be¡ng offered ¡n that
17 capacity, Mr. Draper, I think having them set
l8 forth the¡r position, t don't th¡nk that
19 causes any prejudice to Kansas.
20 Ms. Bernhardt, if you are offer¡ng th¡s
2l as testimony by an expert on an area of
22 expertise, I d¡dn't find ¡t address¡ng any
23 eng¡neer¡ng ¡ssues.
24 MS. BERNHARDT: It ¡s offered for his
25 expert¡se as the chief water admin¡strator
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I MS. BERNHARDT: Your Honor, Mr. Wolfe
2 filed his d¡rect testimony.
3 DICK WOLFE, hav¡ng been duly sworn, was exam¡ned and
4 test¡f¡ed as follows:
5 DIRECT EXAMINATION

6 BY MS. BERNHARDT:

7 Q. Mr. Wolfe, do you still stand by your direct
I test¡mony?

9 A. rdo.
10 SPECIAL MASTER KAYATIA: Mr. Draper, so
ll you have some object¡ons?
12 MR. DRAPER: I have a mot¡on pending on
13 th¡s w¡tness,

14 SPECIAL MASTER KAYATTA: Yes.
15 Mr. Wolfe, you're going to get to enjoy
'16 that relat¡vely more comfortable seat for a

17 few m¡nutes wh¡le we go ahead w¡th these
l8 object¡ons.

19 MR. DRAPER: To ¡dent¡fy the mot¡on for
20 the record, ¡t was Kånsas's mot¡on ¡n l¡mine
2l filed on July 27,2Ot2. And Mr- Wolfe's
22 test¡mony ¡s part¡cularly considered on pages

23 12 through 15 of the mot¡on. And attached as
A Exhibit C ¡s h¡s testimony w¡th the
25 part¡cu¡ar language that ¡s objected to

THE REPORTING GROUP
Mason & Lockhart

1

2

3

4

5

6

I
9

10

11

12

l3
14

l5
l6
17

l8
l9
20

21

22

23

24

25

754
for the State of Colorado. And he ¡s also a
member of -- he's a Compact Comm¡ss¡oner foT

the RRCA as well, So he also has that role.
SPECIAL MASTER KAYATTA: Well, let's

take Mr. Draper's concerns then. On page 3,
the f¡rst sentence that Mr. Draper ¡s

concerned about says, "To cortect inequities
or errors, the RRCA can, and has, amended the
account¡ng procedures."

Am I correct that that's a s¡mple

statement of histor¡cal fact that the RRCA

can, and has, amended accounting procedures?

MR. DRAPER: Yes.

SPECIAL MASTER KAYATTA: So I think we

can leave that ¡n,

The next is a -- it says ¡t's a quote

from the FSS, And I obviously have the FSS

and can read ¡t, so it makes no d¡fference
whether that stays or leaves.

The next sentence, I agree w¡th
Mr. Draper, that says, '"fhe current vers¡on
of the account¡n9 procedures v¡olates this
requirement." I th¡nk that's ult¡mately
a legaljudgment that I would make,
Ms. Bernhardt, or the Court make on my
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recommendation.

I would treat that differently if this
witness were offer¡ng h¡s engineering
expertise to address the way in which the
accounting procedures worked from -- that
would then provide the basis for me to make
th¡s decision. But I th¡nk you're relying on
Dr. Schreüder and others to say that,

So I'm going to grant -- grant Kansas's
mot¡on w¡th respect to the sentence, "The
current vers¡on of the account¡ng procedures
violates this requ¡rement."

And the last sentence, Mr. Draper, I
think the witness has the expertise; and ¡t's
no surprise for him to say the 5-run proposal
is consistent w¡th historic operations. And
you can examine on how and the extent to
wh¡ch ¡t's a change. The rest I would agree
with you on that it's -- so I'm going to
strike the 5-run -- I'm going to strike the
words, "would comply with the explicit
requirements of the FSS and Compact,,'so that
that sentence will now read, "The s-run
proposal would provide a simple and effective
modification to the accounting procedures,
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and ¡s consistent w¡th histor¡cal
operat¡ons."

Ms. Bernhardt, do you have any object¡on
to my rul¡ng on that sentence?

MS. BERNHARDT: No. your Honor.
SPECIAL MASTER KAYATTA: Let's turn to

section 3. Mr. Draper, I think you're
objecting on page 3, section 3, only to the
second, third, and fourth sentence, if I'm
correct?

MR. DMPER: Yes. Yes, your Honor.
SPECIAL MASTER KAYATTA: i think that's

all argument and a characterization of the
Compact.

Ms. Bernhardt, do you have anything to
say further on those three sentences?

MS. BERNHARDT: Your Honor, th¡s is just
his opinion, He admin¡sters the Compact
w¡th¡n Colorado. So he is qualified. and
that's with¡n the scope_of h¡s duties.

SPECIAL MASTER KAYATTA: Well, the first
two sentences, I th¡nk ¡t's for the Court to
interpret and read the Compact. And the
Court will certainly note it does not mention
a River Mâster ¡n the Compact, for what

THE REPORTING GROUP
Mason & Lockhart

1

2

3

1

5

6

7

I
9

10

11

12

l3
14

l5
,t6

17

l8
19

20

21

22

23

u
25

757
I that's worth.
2 And ¡t certainly -- I don't think this
3 adds anything. Ms. Bernhardt; so I,m going to
4 strike it.
5 MS. BERNHARDT: Yes. your Honor.
6 SPECIAL MASTER KAYATTA: Then,
7 Mr. Draper, Kansas is objecting to page 4 ¡n
I its entirety?
9 MR. DRAPER: Yes, your Honor.

IO SPECIAL MASTER KAYATTA: Ms. Bernhardt.
rr where in here do I find something that would
12 allow me and the Court to have the benefit of
13 Mr. Wolfe's engineering expertise or some
14 other -- or his expertise as a water resource
l5 manager?
t6 MS, BERNHARDT: Let me help you find
17 that prov¡s¡on.
l8 SPECIAL MASTER KAYATTA: I read this
19 almost as much as it's something thât you
20 might say to me in your opening or clos¡ng
2l arguments.
22 MS. BERNHARDT: yes, As far as water
23 admin¡stration. he does say that he is the
2,1 state engineer, Colorado Commissioner, and
25 then also talks about administering water
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I resources pursuant to statutes, interstate
2 . Compacts, and international treaty
3 obl¡gat¡ons.
4 SPECIAL MASTER KAYATTA: Right. And I'm
5 not questioning -- i haven't heard any
6 examination or cross-examinat¡on on
7 Mr. Wolfe's expertise; but I don't believe
8 Kansas is question¡ng that he does have
9 expertise. My question is is th¡s testimony

10 offer¡ng me the benefit of that expertise as
ll opposed to a statement of Colorado's
l2 pos¡t¡on?
r3 MS. BERNTiARDT: It's offer¡ng as far as
l4 h¡s expertise. He is a Compact Commiss¡oner.
l5 The FSS does contemplate augmentation plans.
16 He's simply talking about it in that
l7 capacity.
r8 Your Honor, we would afso add that he
l9 does have extens¡ve exper¡ence adm¡nister¡ng
20 Compacts and also with River Masters
2l personally.
22 SPECIAL MASTER KAYATTA: Well, let me
23 proceed then to Mr. Draper's second point.
24 Could you show me where ¡n his -- if this is
25 be¡ng offered as expert testimony, could you
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'l show me where ¡n h¡s expe¡-t d¡sclosure the
2 lnformat¡on in these two paragraphs appears?

3 Ms. BERNHARDT: YoU sa¡d Mr. Draper,
4 I'm sorry. Were you referdng to me, s¡r?

5 spEcIAL MASTER KAYATTA: I'mtuh¡ngto
6 Mr. DËper's second -- he has -- I bel¡eve,

7 ¡f I'm understand¡ng you correcdy,
I Mr. Draper, your second pdncipal êrgument ¡s

9 to the extent th¡s is expert test¡mony, the¡-e

l0 was not d¡sclosure of ¡t.
ll MR. DRAPER: That ¡s correct, your
12 Honor.

13 SPECIAL MASTER KAYAfiA: So I'm êsKing

11 you, Ms. Bernha¡dt, where ¡n the -- where do
'15 I f¡nd these two parêgraphs or someth¡ng l¡ke
16 them ¡n the expert d¡sclosurc?

17 lVS. BERNHARDT: Yes, your Honor. I
l8 understand now.

19 Your Honor, I think that s¡m¡lar to
20 Mr, Schrcüder's repolt when he refers to the
21 final .eport ofthe Spec¡êl Master, this ¡s

22 in some ways s¡mply background ¡nformat¡on to
23 prov¡de context for the report. It's a

24 reasonable elaboration of what was ¡n h¡s

25 expert repoÉ.
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I these two p¿ragraphs. So I w¡llallow h¡m to
2 reassert that po¡nt, wh¡ch t do read this as

3 say¡ng; but I'm golng to othen¡¡tse str¡ke
4 these two paragraphs.

5 MS. BERNHARDT: Thank you, your Honor.

6 SPECIAL MASTER KAYATTA: So in l¡eu of
7 h¡s d¡rect test¡mony, you may ask hirh ¡f it,s
I his opin¡on and read that sentence to h¡m;

9 and he can confìrm that for the record.
l0 MS, BERNHARÞT: Yes, your Honor. Thank
ll you.

12 SPECIAL FIASTER KAYATTA: So before you

13 proceed, Mr. Draper, Ms. Bernhardt ¡s going

14 to fin¡sh the d¡rect exam¡nation of
15 Mr. Wolfe.

í6 MR. DRAPER: Very good.

I7 BY MS. BERNHARDT:

l8 Q. Mr. Wolfe, I'm referr¡ng to your expert report.
l9 If you would ¡ook to your opin¡on t, ¡n the last
20 sentence you state that, "Kansas has not
2l adequêtely exp¡a¡ned ¡n its expert reports why
22 the appointment of a R¡ver Master ¡s necessary,

23 or if the appo¡ntment of a River Master would

U àpply to the Stãte of Colorado." Why do you

25 believe that the appo¡ntment of à RiveÍ Master ¡s
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I SPECIAL MASTER KAYATTA: WEII, POiNt rnE

2 to what was ¡n -- I thlnk there was -- ¡f I
3 reñember Mr. Wolfe's expert report correctly,
4 I think there wàs one sentence ¡n that
5 report?

6 MS. BERNHARDT: Yes. Theie Is in

7 op¡nion 1-- sorry. One second,

I Oh, got you. I apolog¡ze.

I Kansas has also not adequately expla¡ned

l0 ¡n its expert reports whether the appo¡ntment
ll of a R¡ver Master ¡s necessary or if the
12 appointment of â R¡ver Master would apply to
13 the State of Colorado.

14 SPECIAL MASTER KAYATTA: period?

l5 MS. BERNHARDT: Yes.

16 SPECIAL MASTER KAYATIA: He can

17 certalnly state that here today.
l8 MS. BERNHARDT: yes, s¡r. And I believe
19 that what you see on the last page of h¡s

20 testimony ¡s an elaboration as to why ê River
2l ¡4aster ¡s unnecessary -- so ¡t was fully
22 not¡ced -- and why ¡t should not apply to
23 Colorado.

u spEcIAL MASTER KAYATTA: Ith¡nkthat
25 one Sentence is a l¡ttle thin read to carry
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unnecessary and should not ãpply to Colorado?

SPECIAL MASTER KAYATIA: I th¡nk you're
going a little far beyond what I suggested
you do. I'm allow¡ng him to repeat h¡s

ent¡re d¡sclosed exped test¡mony on the
R¡ver Master. 5o lf you want to read h¡m the
sentence that's ¡n his expert report and then
ask ¡f that's stlll h¡s opin¡on.

MS. BERNHARDI: Okay.

SPECIAL MASTER KAYATTA: And then I
sense you would like to get him to elaborate

a l¡ttle bit on.¡t.

MS. BERNHARDT: Thank you.

BY MS. BERNHARDT:

Q. We have read this. Isthatstill your beliei.)

Do you aqree w¡th the last sentence ¡n opinion 1?

A. Yes,I do.

Q. why?
A. I th¡nk after my rev¡êw of the êxpeÉ reports by

M.. Barf¡eld ànd Mr. Pope, ¡ d¡d not feel that
adequately explained how a River Master would be
¡mplemented ¡n terms of the rêquest they're
mak¡ng and how that would ãffect Colorado.
Colorado has been successful in adm¡n¡ster¡ng
n¡ne interstate Compãcts and certainly has
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