
No. 137, Original 

______________♦________________ 
 

In The 
Supreme Court of The United States 

______________♦________________ 
 

STATE OF MONTANA, 
 

Plaintiff, 
v. 
 

STATE OF WYOMING 
 

and 
 

STATE OF NORTH DAKOTA, 
 

Defendants. 
______________♦________________ 

 
Before the Honorable Barton H. Thompson, Jr. 

Special Master 
______________♦________________ 

 
MONTANA’S MOTION AND BRIEF FOR SUMMARY JUDGMENT ON  

TONGUE RIVER RESERVOIR 
______________♦________________ 

 
TIMOTHY C. FOX    JEFFREY J. WECHSLER 
Attorney General of Montana   Special Assistant Attorney General 
       MONTGOMERY & ANDREWS, P.A. 
ALAN L. JOSCELYN    325 Paseo de Peralta 
Chief Deputy Attorney General   Santa Fe, New Mexico  87501 
       (505) 982-3873 
TOMMY BUTLER 
Deputy Attorney General    JOHN B. DRAPER* 
       Special Assistant Attorney General 
KEVIN PETERSON    DRAPER & DRAPER LLC 
Special Assistant Attorney General  325 Paseo de Peralta 
       Santa Fe, New Mexico 87501 
       (505) 579-4591 
       john.draper@draperllc.com 
       *Counsel of Record 
 
May 27, 2016 

mailto:john.draper@draperllc.com


 

MONTANA’S MOTION FOR SUMMARY JUDGMENT ON  
TONGUE RIVER RESERVOIR 

 
  
 COMES NOW, Plaintiff State of Montana, and moves, pursuant to Case Management 

Order No. 17, for partial summary judgment declaring that the Yellowstone River Compact pro-

tects Montana’s water right in the Tongue River Reservoir to fill 72,500 acre-feet, less carryover 

storage, each year.  As more fully stated in the accompanying brief in support, the grounds for 

this motion are as follows: 

1. The Court has affirmed that it will declare rights of states under interstate water 

compacts. 

2. Here, a fundamental dispute between Montana and Wyoming is the extent of the 

Compact’s protection of Montana’s water right in the Tongue River Reservoir.  

3. The Compact, Article V(A), protects water rights in both states as they existed in 

1950 under each states’ own law. 

4. There is no genuine dispute of material fact that: 

a) Montana’s water right in the Tongue River Reservoir was perfected before 

1950;  

b) The Reservoir’s pre-1950 capacity was 72,500 acre-feet; 

c) The available capacity of the Reservoir each year has been more than 

32,000 acre-feet in 63 of the 68 years of record, beginning in 1941; and 

d) On average, the available capacity of the Reservoir has been 48,110 acre-

feet between 1941-2008. 

5. The doctrine of prior appropriation provides that the right to fill the Reservoir 

each year is 72,500 acre-feet, less any carryover from the previous year. 



 

 WHEREFORE, Montana requests partial summary judgment declaring that the Yellow-

stone River Compact protects Montana’s water right in the Tongue River Reservoir to fill 72,500 

acre-feet, less carryover storage, each year. 
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BRIEF 
 
 

I. Introduction 
 
 During the now-concluded liability phase of this case, the Special Master narrowed the 

liability analysis to 2004 and 2006, the years in which he found that the State of Wyoming had 

ignored the State of Montana’s properly-made calls for water on the Tongue River.  As it turned 

out, 2004 and 2006 were low-water years, so the Special Master did not determine the full measure 

of Montana’s right in the Tongue River Reservoir (“Reservoir”) under the Yellowstone River 

Compact, Pub. L. No. 82-231, 65 Stat. 663 (1951) (“Compact”).  Now that this case has entered 

the remedies phase, however, the full measure of Montana’s Reservoir right — a question that 

sparked this hard-fought dispute in the first place — is now squarely before the Special Master 

and the Court. 

 Montana and Wyoming disagree sharply over the quantity of the full Reservoir right, but 

agree that good Compact administration requires that it be determined and declared.  The uncon-

tested facts in this case demonstrate that Montana will require more than 32,000 acre-feet (“af”) 

of water to fill the Reservoir in virtually every year going forward.  This means that a new dispute 

over a Montana call on the Tongue River to fulfill its Reservoir right will be inevitable if the Court 

leaves the states without a determination of the quantity of Montana’s Reservoir right.  This ques-

tion is fully justiciable now because the dispute is an actual, well-drawn controversy between two 

adverse parties. 

 The Compact protects pre-1950 water rights established under the prior appropriation laws 

of each state.  In the case of the Reservoir, Montana law recognizes a pre-1950 right equal to its 
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original capacity, which the Special Master has already determined is 72,500 af.  Montana there-

fore requests partial summary judgment declaring that the Compact protects Montana’s water right 

in the Reservoir to fill 72,500 af, less carryover storage, each year. 

 
II. Background 
 

A. Procedural Background 
 

From the outset of this case, Montana has sought, inter alia, a declaration of its full water 

right in the Reservoir.  In 2007, Montana initiated these proceedings complaining of increased 

consumption and storage of water by Wyoming in the Tongue and Powder River basins.  Mon-

tana’s Motion for Leave to File Bill of Complaint (“Cmplt.”), ¶¶ 8-12.  Montana pled that “the 

State of Wyoming has depleted and is threatening further to deplete the waters of the Tongue and 

Powder Rivers allocated to the State of Montana under Article V of the Compact.”  Id., ¶ 13 (em-

phasis added). 

Montana further pled that “[u]nless relief is granted by this Court, water use in the State of 

Wyoming in excess of its equitable share of the waters of the Tongue and Powder Rivers will 

continue and increase, resulting in substantial and irreparable injury to the State of Montana and 

its water users.”  Id. para 15 (emphasis added).  The Court granted Montana’s Motion for Leave 

to File Bill of Complaint on February 19, 2008.  55 U.S. 1175 (2008). 

The Special Master and the Parties agreed to Case Management Plan No. 1, which bifur-

cated the case into two phases: the liability phase and the remedies phase.  Case Management Plan 

No. 1, July 27, 2011, § II.  The Plan limited the liability phase to a backward looking determination 

of “whether Wyoming has violated the Yellowstone River Compact and the amount of any such 
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violation.”  Id..   The Case Management Plan went on to provide that “Matters pertaining to retro-

spective or prospective remedies are hereby reserved for the later remedies phase.”  Id. (emphasis 

added).   

The Special Master subsequently framed this case as a determination of the parties’ rights 

under the Compact: 

The issue in this case is when, if at all, the Yellowstone River Compact, Pub. L. 
No. 82-231, 65 Stat. 663 (1951) (the “Compact”), protects the holders of pre-1950 
appropriative rights in Montana on the Powder and Tongue Rivers from diversions, 
storage, and consumption of water in Wyoming that date from after January 1, 
1950.  
 

Memorandum Opinion of the Special Master on Wyoming’s Motion to Dismiss Bill of Complaint 

(June 2, 2009), at 1.  The Court itself has likewise stated that this case concerns the meaning of the 

Compact, not simply whether Wyoming violated the Compact in the past.  563 U.S. 368, 377 n.5 

(2011) (“Our original jurisdiction over cases between States brings us this dispute between Mon-

tana and Wyoming about the meaning of their congressionally approved Yellowstone River Com-

pact”) (citing U.S. Const., Art. III, § 2, cl. 2; 28 U.S.C. § 1251(a)) (emphasis added).   

 After discovery, trial was held, arguments were heard, and the Special Master issued his 

Second Interim Report (“Second Report”).  The Special Master found Wyoming liable for Com-

pact violations in 2004 and 2006.  He also found that “Article V(A) therefore protects Montana’s 

right to store water up to the full original capacity of the Tongue River Reservoir of 72,500 af.”  

Second Report 142.  However, the Special Master stopped short of a determination of whether 

Article V(A) entitles Montana to store up to the full capacity of the Reservoir every year, or 

whether it is limited to 32,000 af per year, or to some undefined amount in between.  Id. at 140-

142.  Both Montana and Wyoming filed exceptions.  Montana stated in its Exception to the Second 

Report:  
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the Special Master has recommended that the case be remanded “to determine 
damages and other appropriate relief” for Wyoming’s breach of the Compact. 
[Second Report] at 231, ¶ 5.  If the Court adopts that recommendation, it will be 
necessary to determine whether Montana is entitled to a remedy that includes a 
declaration of its rights to the waters of the Tongue River pursuant to the Compact, 
as requested in the complaint.  Bill of Complaint 5, para A.  
 

Montana’s Exception 12.  The Court, without ruling on either state’s exceptions, adopted the Spe-

cial Master’s findings on Wyoming’s liability, and remanded the case to the Special Master, as he 

suggested, “for determination of damages and other appropriate relief.” 136 S. Ct. 1034 (Mar. 21, 

2016) (emphasis added).  Thus the “liability phase” of this case concluded, and the “remedies 

phase,” addressing “[m]atters pertaining to retrospective or prospective remedies,” began.  Case 

Management Plan No. 1, § II (emphasis added).  In accordance with the Court’s Order and Judg-

ment, the Special Master initiated the remedies phase of the case with Case Management Order 

No. 17 (April 27, 2016).  The Order authorized Montana to file summary judgment motions on the 

question of remedies, including the declaratory relief sought herein.  Id., ¶ 2. 

B. Statement of Undisputed Material Facts 
 
 The following facts are undisputed between the parties: 

1. “Both [States] agree that Article V(A) protects the right to store water in the Reservoir…”  

Second Report 100. 

2. A “fundamental” and “important” dispute exists between Montana and Wyoming over the 

measure of Montana’s water right in the Reservoir that is protected by the Compact.  Second 

Report 99-100 (“How to account for the Reservoir under Article V is therefore of major importance 

to both Montana and Wyoming.  Unfortunately, the states fundamentally disagree on the rights 

that the Reservoir enjoys under the Compact.”). 

3. “1937: Pursuant to state law, the Montana Conservation Board files a Declaration of Inten-

tion to Store, Control and Divert River Water (‘Storage Declaration’) on April 21, 1937. Ex. M-
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558A. The Conservation Board declares its intent to store, control and divert ‘all unappropriated 

waters’ of the Tongue River and tributaries, ‘together with the return flow of all waters furnished 

or supplied.’” Id. at 100-101. 

4. “1937: Three months after filing its Storage Declaration, and prior to construction of the 

Reservoir, the Conservation Board enters into a contract with the Tongue River Water Users’ As-

sociation (‘TRWUA’) to market water from the Reservoir. Ex. M-529A.  Under that contract, all 

‘right, title, and interest’ in the waters stored in the Reservoir remain with the Conservation Board.  

Id. § 5.  The Conservation Board agrees to furnish to TRWUA “the total available yield of storage 

water” from the Reservoir, which the board estimates will be 32,000 af during the irrigation season.  

Id. § 1.  The TRWUA, in turn, commits to sell 32,000 af annually to its members.  Id. § 4.  If the 

available annual yield of the Reservoir turns out to be more than 32,000 af, the TRWUA agrees to 

promptly enter into more contracts for the remaining water.  Id.  The explicit goal of the contract 

is to market all the available water.  See Mont. Rev. Code § 89-121 (1947) (since repealed); 7 Tr. 

1377:12-16 (Kevin Smith).”  Id. at 101-102.  

5. “1939: The Conservation Board completes construction of the dam and Reservoir.”  Id. at 

102. 

6. Reservoir’s original capacity was 72,500 af.  Id. at 102-103 n.29 (“Based on all the evi-

dence presented, I agree that [72,500 af] is the best estimate of the Reservoir’s original capacity”). 

7. “1940-1950: The Reservoir begins to store water in March 1940. 5 Tr. 1055:20-22 (Smith); 

Ex. M-5, p. 29 (Book expert report). In the Reservoir’s ten years of operation before the Compact, 

the peak quantity of water stored each year averages slightly less than 48,500 af.  See Ex. M-5, p. 

29 tbl. 4-A.  In most years, peak storage does not exceed about 40,000 af.  Id.  Peak storage, 
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however, varies significantly—from a low of 36,390 af in July 1950 to a maximum of 75,760 af 

in June 1944.  Id.”  Id. 103. 

8. “The Conservation Board perfects its water right by filling the Reservoir. 5 Tr. 1057:25-

1058:8 (Smith).”  Id. at 103. 

9. The protection of pre-Compact rights was the subject of considerable discussion among 

the States and the United States before the Compact was entered.  See generally Ex. M12. Montana 

made it clear that “Montana is interested in preserving as far as possible vested and present uses, 

and obviously any compact which might seriously interfere with such uses would be difficult of 

ratifìcation.”  Id. at 17; Tr. 2409:4-17 (Littlefield). This interest was particularly strong for the 

Reservoir, which all of the States understood was an essential facility for Montana irrigation.  Tr. 

2441:2-18 (Littlefield).  See Montana’s Post-Trial Brief (“PTB”) at ¶ 112. 

10. The States were aware of the Tongue River Reservoir when negotiating the Compact.  For 

example, the Federal Power Commission in its Preliminary Report on Yellowstone River Basin: 

Compilation of Factual Data for use of Yellowstone River Compact Commission included multiple 

references to the Tongue River Reservoir.  Ex. J72; Tr. 2412:13 - 2413:3 (Littlefìeld).  The Mon-

tana County Water Resources Surveys, which were considered valuable “in negotiating the Yel-

lowstone River Compact,” Tr. 2427:17-23 (Littlefield) (quoting Ex. M16 at 3), identified the Res-

ervoir as “the main feature on the Tongue River.”  Ex. Ml6 at 30.  See PTB at ¶ 113. 

11. The Compact Engineering Committee identified the protected capacity of the Reservoir as 

69,440 af. Tr. 2433:5 - 2435:17 (Littlefield); see also Ex. W266.  In Dr. Littlefìeld’s uncontested 

expert opinion, the negotiators understood that the Reservoir had established a water right for all 

the unappropriated waters of the Tongue River. Tr. 2430:4 - 2431:16 (Littlefield).  See PTB at ¶ 

114. 
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12. According to Dr. Littlefield, the negotiators agreed to retain the laws of each State in de-

fining the water rights protected by the Compact, including the laws defining reservoir water 

rights. Ex. M12 at l-5; Tr. 2441:2-18 (Littlefield).  Thus, the Montana rules for the definition of 

the water right and the operation of the Reservoir apply.  Id.  See PTB at ¶ 115.  

13. Both the 1889 and subsequent 1972 Montana Constitutions recognize “sale” as a benefi-

cial17. use of water.  Mont. Const. art. IX, §3.  In Montana, a State Project water right is perfected 

after the reservoir is built, the water offered for sale, and the reservoir is filled. Tr. 1057.2 - 1058:8 

(Smith); Tr. 1131:10-21 Smith).  See PTB at ¶ 122. 

14. The water right for the Reservoir was fully perfected for the firm annual yield no later than 

1944 when the Reservoir filled. Ex. M3l9 at 3; Ex. M5294 (intent was “[t]o obtain sufficient waters 

so that the project may be operated at its full capacity”); Ex. M539 at 5; Tr. 1058:6-8 (Smith); Tr. 

1215:21 - 1216:7 (Smith); Tr. 1385:19 - 1386:12 (Smith).  See PTB at ¶ 125. 

15. The Special Master has concluded that Montana possesses a pre-1950 water right in Res-

ervoir of “at least 32,500 af”.  Second Report at 136-37. 

16. The Reservoir storage content for the period 1941-2008 is shown in Table 4-A of Exhibit 

M-5, pp. 29-30. 

17. A condition of the full ratification and implementation (state and federal) of the Northern 

Cheyenne Tribe Compact was the adoption of a decree in the Montana Water Court. Tr. 1147:18-

20 (Smith); Mont. 85-20-301, Art V, 106 STAT. 1186, Sec. 4. Since the rehabilitation, two water 

rights are associated with the water stored in the Reservoir. These rights are held by the DNRC 

and the Tribe. The DNRC water right is identified in Montana’s general water rights adjudication 

as Water Right Claim No. 428 119290-00.  See Ex.M526.  See PTB at ¶ 129. 
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18. Montana DNRC’s water right for the Reservoir is currently being adjudicated in Montana’s 

state-wide adjudication in the Montana water court.  A Stipulation, as amended, among Montana, 

the Tribe, and objector and appearing parties, regarding the State of Montana’s storage right in the 

Reservoir was filed with the Water Court of Montana on August 10, 2012. Ex. M526.  See PTB at 

¶ 130. 

19. Montana completed an expansion of the Reservoir in 1999, expanding its capacity to 

79,071 af.  Second Report 105-106. 

20. Between 1941 and 2008, more than 32,000 af of new water was required to be stored in 

the Reservoir in 63 of the 68 years of record, 93 percent of the years of record.  Affidavit of Dale 

Book, P.E., dated May 27, 2016, (“Book Affidavit”) ¶ 5, and the attached table. 

21. Between 1941 and 2008, the average amount of water required to be stored in Tongue 

River Reservoir, in order to fill the reservoir, was 48,110 af per year.  Id. at ¶ 6. 

III. Argument 
 

A. Standards of Decision 
 

1. The Supreme Court Will Decide Actual, Existing Disputes Between 
States Over Compact Rights 

 
 The Court’s role is to resolve controversies on their merits whenever possible.  Church v. 

Hubbart, 6 U.S. 187, 232 (1804) (Marshall, J.) (“it is desirable to terminate every cause upon its 

real merits, if those merits are fairly before the court, and to put an end to litigation where it is in 

the power of the court to do so”).  This principle is applicable in interstate disputes.  Oklahoma v. 

New Mexico, 501 U.S. 221, 241 (1991) (the Court has “a serious responsibility to adjudicate cases 

where there are actual, existing controversies between the States over the waters in interstate 

streams”) (internal quotation omitted). 
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 The Court has a particular responsibility to resolve interstate water disputes because it is 

the only arbiter available:   

The downstream State lacks the sovereign’s usual power to respond—the capacity 
to make war, grant letters of marque and reprisal, or even enter into agreements 
without the consent of Congress.  Bound hand and foot by the prohibitions of the 
Constitution, ... a resort to the judicial power is the only means left for stopping an 
inequitable taking of water.  
 

Kansas v. Nebraska, 135 S. Ct. 1042, 1052 (2015) (internal quotations and citations omitted).  In 

the context of a dispute arising out of an interstate compact, the Court’s exercise of this responsi-

bility means it may be required to render declaratory judgments concerning compact rights.  

“Where the States have negotiated a Compact [o]ur role … is … to declare rights under the Com-

pact and enforce its terms.”  Id.; see also Texas v. New Mexico, 462 U.S. 554, 567 (1983) (the 

Court’s jurisdiction to resolve controversies between two states “extends to a suit by one State to 

enforce its compact with another State or to declare rights under a compact”) (internal citations 

omitted) (emphasis added).  When issuing decrees that declare and enforce compact rights between 

States, the Court has considerable flexibility.  This means the Court “may ‘mould each decree to 

the necessities of the particular case’ and ‘accord full justice’ to all parties.”  Kansas v. Nebraska, 

135 S. Ct. at 1053 (quoting Porter v. Warner Holding Co., 328 U.S. 395, 398 (1946); Kentucky v. 

Dennison, 65 U.S. 66, 98 (1860)). 

 
2. Summary Judgment Standard in This Case 

 
 “Summary judgment is appropriate when there is no genuine issue of material fact and the 

moving party is entitled to judgment as a matter of law.”  Nebraska v. Wyoming, 507 U.S. 584, 

590 (1993).  Federal Rule of Civil Procedure 56 and the Supreme Court’s precedents construing 

that Rule “serve as useful guides” in original actions.  Id.; Sup. Ct. R. 17.2.; Case Management 

Order No. 17 (April 27, 2016) ¶¶ 2, 5. 
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B. The Court Can and Should Resolve the Dispute Over Montana’s Full  

Reservoir Right To Avoid Further Litigation 
 
 During the April 27 Status Conference with the parties, the Special Master posed this ques-

tion about the justiciability of Montana’s water right in the Reservoir: “Is Montana entitled to 

declaratory relief on an issue that did not need to be resolved for purposes of liability in 2004 and 

2006 through declaratory relief?”  Status Conf. (April 27, 2016) Tr. 17:15-18:4.   

 The answer is “yes” for at least four reasons.  First, the Court’s original jurisdiction juris-

prudence makes clear that declaring states’ compact rights for prospective compact compliance is 

a core function of the Court.  Second, if Montana’s water right is not determined now, the States 

will soon will be back before the Court disputing a Montana call on the Tongue River.  Third, the 

Court routinely declares states’ compact rights in other interstate water disputes even where those 

declarations are aimed at future administration rather than past violations.  Finally, the record 

demonstrates that the Court, the Special Master, and the parties have always understood that this 

case calls for a determination of Montana’s rights under the Compact.  

 
1. The Measure of Montana’s Full Reservoir Right Is an Actual,  

Existing Controversy that the Court Has a Serious Responsibility to 
Adjudicate 

 
 The Court “‘does have a serious responsibility to adjudicate cases where there are actual, 

existing controversies’ between the States over the waters in interstate streams.” Oklahoma v. New 

Mexico, 501 U.S. 221, 241 (1991) (quoting Arizona v. California, 373 U.S. 546, 564 (1963).1   

                                                 
1 Montana hereby adopts and incorporates its argument that the Court must decide actual disputes 
over the rights created by the Compact from its Exceptions and Brief to the Second Interim Report 
of the Special Master (Liability Issues), April 9, 2015, pp. 13-22. 
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 Here, an actual, existing controversy concerning Montana’s rights under the Compact is 

ready for judicial resolution.  563 U.S. 368, 377 n.5 (2011) (this case is a “dispute between Mon-

tana and Wyoming about the meaning of” the Compact) (emphasis added); see also Cmplt. 5, ¶ A.  

As the Special Master has explained, “[t]he issue in this case is when, if at all [the Compact] 

protects the holders of pre-1950 appropriative rights in Montana on the” Tongue River.  Memo-

randum Opinion of the Special Master on Wyoming’s Motion to Dismiss Bill of Complaint (June 

2, 2009), at 1 (emphasis added).  The Special Master accurately describes Montana’s Reservoir 

right as the subject of a concrete and immediate dispute:  

The Tongue River Reservoir is the major defining feature of the Tongue River basin 
in Montana.  How to account for the Reservoir is therefore of major importance to 
both Montana and Wyoming.  Unfortunately, the states fundamentally disagree on 
the rights that the Reservoir enjoys under the Compact…. 

 
Second Report 99-100.  Specifically, “[w]hile Montana contends that the Compact entitles it to 

fully fill the Reservoir, Wyoming argues that Montana has a right to store a total of only 32,000 

acre feet, and perhaps less, under Article V(A).”  Second Report 37.  

 When confronted with a fundamental disagreement, such as this one, the Court has af-

firmed that it will act because its role is to “to declare rights under the Compact and enforce its 

terms.”  Kansas v. Nebraska, 135 S. Ct. at 1052; Texas v. New Mexico, 462 U.S. at 567 (the Court’s 

original jurisdiction includes the power “to declare rights under a compact”).  In short, adjudication 

of Montana and Wyoming’s dispute over the meaning of the Compact and the nature of their rights 

under the Compact is a core function of the Court. 

 The unique nature of interstate disputes means that the Court’s enforcement authority in an 

original action is broader than in a dispute between private parties.  Specifically, it “includes the 

ability to provide the remedies necessary to prevent abuse.”  Kansas v. Nebraska, 135 S. Ct. at 

1052.  In this context, the Court has recognized that a full remedy is one that not only compensates 
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the injured downstream state, but that also “reminds [the upstream state] of its legal obligations, 

deters future violations, and promotes the Compact’s successful administration.”  Id. at 1057.   

 The Court has the authority to declare Montana’s Compact rights, and it should exercise 

that authority in this case because “a resort to the judicial power is the only means left [to Montana] 

for stopping an inequitable taking of water.”  Id.   If the Court does not act to ensure future Compact 

compliance, then Montana possesses no remedy (other than initiating a new litigation every time 

Wyoming violates the Compact).  Only by declaring Montana’s full Reservoir right under the 

Compact can the Court deter future violations and promote successful Compact administration.2 

2. Disputes Will Likely Arise Almost Every Year If Montana’s Full Reservoir 
Right Is Not Declared 

 
 The Special Master found that Montana is entitled to a Reservoir right of “at least 32,000 

af.”  Second Report 136-137 (emphasis added).  The Book Affidavit uses uncontested data sub-

mitted at trial to demonstrate that in 63 of 68 years Montana needed more than 32,000 af to fill the 

Reservoir — i.e., more than 93 percent of the time.  Book Affidavit, ¶ 5.  If history is any guide, 

therefore, conflict is a near certainty.  Moreover, the average required amount to fill the Reservoir 

was 48,110 af — 50 percent greater than the 32,000 af amount protected by the Special Master.  

Id. at ¶ 6. 

                                                 
2 The Special Master characterized Wyoming’s opposition to this Motion as being on the ground 
that “Montana is effectively seeking … an advisory opinion” because Montana’s full Reservoir 
right “wasn’t an issue of liability in phase 1.”  Status Conf. (April 27, 2016) Tr. 19:22-25.  On the 
contrary, an advisory opinion seeks to “pass upon the validity of actions by the Legislative and 
Executive Branches of the Government.” Flast v. Cohen, 392 U.S. 83, 97 (1968).  The Constitution 
prohibits the Court from issuing advisory opinions because the “Federal judicial power is limited 
to those disputes which confine federal courts to a rule consistent with a system of separated pow-
ers and which are traditionally thought to be capable of resolution through the judicial process.”  
Id.  Separation of powers concerns are not present in this case and the dispute is a real one between 
adverse parties.  Likewise, in other instances where the Court has declared rights under a compact 
solely for the purpose of future compliance (see cases cited in Section III(B)(3), infra), the Court 
has never evidenced a concern that its decrees might constitute advisory opinions.  
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 A dispute is almost certain to arise each year, as follows: The water year starts on October 

1 with the Reservoir less than full, so Montana issues a call.  If the Reservoir fills to the winter 

limit during the winter, the call would come off until April 1, at which time it would be rein-

stated.  At some point in almost all water years, the Reservoir will have stored 32,000 af before 

the Reservoir is full.  These are the shaded years in the table in the Book Affidavit.  At that point, 

in each of those years, the question will arise: Is Montana entitled to continue the call, so as to fill 

the Reservoir, or are post-1950 rights in Wyoming allowed to start diverting and/or storing 

again?  These will be disputes of a most urgent nature.  They can only be avoided if the Court 

declares whether Montana is entitled to continue the call and fill the Reservoir. 

 Even putting aside the specifics of this case, it is the nature of interstate water disputes that 

ambiguity of rights lead to litigation.  Cf. Texas v. New Mexico, 482 U.S. at 134 (identifying “[t]he 

natural propensity of these two States to disagree if an allocation formula leaves room to do so” as 

a factor when fashioning appropriate relief). 

 The history of this particular dispute also underlines the concern that further litigation will 

result if the Court does not declare Montana’s Reservoir right in this proceeding.  Over the life of 

the Compact, Wyoming refused to acknowledge that it had any obligation under Article V(A) of 

the Compact, and never took a single action to provide water for Montana’s Compact rights.  Even 

after Montana sent formal call letters in 2004 and 2006, Wyoming delivered no water to Montana.  

While the Court now has found Wyoming liable for those years, a damages award for past viola-

tions gives Wyoming no meaningful incentive to comply with the Compact in the future.   

 Perhaps most importantly, however, Wyoming agrees that future disputes are inevitable if 

Montana’s Reservoir right is not declared.  Wyoming’s counsel stated in closing argument that 
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“[f]or the future we need to know the nature of that [Reservoir] right or then we will be right back 

here.”  Transcript of Post-Trial Hearing Proceedings of May 1, 2014, at 27-28 (Dkt. 461).  

 
3. The Court Routinely Declares Compact Rights When Necessary to 

Resolve Disputes and Avoid Future Suits 
 
 Montana is requesting a remedy commonly dispensed by the Court in interstate compact 

disputes.  The Court has repeatedly awarded the sort of declaratory relief Montana seeks here: 

judicial determination of a state’s rights under a compact that goes beyond the specifics of previous 

violations.  As the following examples demonstrate, the Court understands that when exercising 

its original jurisdiction, it must adequately declare compact rights such that orderly compact ad-

ministration will be possible in the future. 

 In Texas v. New Mexico, No. 65, Orig., the Court found Texas liable for violating the Pecos 

River Compact.  The Court then entered a Decree requiring New Mexico, the upstream State, to 

comply with the compact in accordance with certain equations.   See Texas v. New Mexico, 482 

U.S. 124, 127, 135 (1987).  The Court also determined that a River Master should be appointed to 

apply the equations provided for in the decree.  Id., at 134.  The Court subsequently adopted an 

Amended Decree that included a manual setting out how compact compliance would be deter-

mined in the future.  Texas v. New Mexico, 485 U.S. 388 (1988).  Thus, the Court adopted formulas 

for quantifying and ensuring future compliance after the determination of liability had already been 

made.  The prospective remedy was not tied to the specific conditions under which liability was 

found. 

 Another good example is the Judgment and Decree in Kansas v. Colorado, No. 105, Orig., 

556 U.S. 98 (2009).  There, the Court entered judgment specifying Colorado’s past violations of 

the Arkansas River Compact and the remedy for those violations.  Id. 103.  The quantification of 
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past violations was based on annual accounting of compact compliance.  Id., at 103.  The Decree 

contained, however, an injunction requiring annual compliance based on moving 10-year account-

ing periods.  See 556 U.S. at 104-105.  Thus, the Court signaled that it was not bound by its rulings 

during the liability phase of that case, which was, like this case, bifurcated into liability and rem-

edies phases.  See Kansas v. Nebraska, 135 S.Ct 1042, 1061-62 (2015) (describing the rejection 

by the Court in No. 105, Orig., of arguments that it was bound in the remedies phase by the results 

of the liability phase). Instead, the Court adopted a methodology that it thought best suited to guide 

future compliance.  Id. 

 Similarly, in Kansas v. Nebraska, No. 126, Orig., the Court in 2003 adopted a basinwide 

groundwater model and accounting procedure to govern future compliance, without tethering the 

rules for future compliance to any particular year’s hydrologic conditions.  In fact, there had been 

no antecedent finding of violation of the Republican River Compact.  Rather, the Court’s 2003 

Decree was the result of a settlement agreement by the States.  Nonetheless, the Court undoubtedly 

would have refused to enter a decree approving the settlement if it lacked jurisdiction to do so 

under the case and controversy principles governing its powers.  

 In each of these examples, the Court declared the states’ compact rights purely for the 

purpose of future compact administration.  The remedies set forth in the decrees were not limited 

by whether, or the degree to which, the Court had found past violations.  Rather, they simply reflect 

the Court’s exercise of its oft-stated power to “enforce [one State’s rights under a] compact with 

another State or to declare rights under a compact.”  Texas v. New Mexico, 462 U.S. at 567. 
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4. Montana and Wyoming Agree That this Case Calls For a  
Determination of Montana’s Rights Under the Compact 

 
 Finally, the suggestion that “the Court need not resolve” the question of Montana’s Reser-

voir right in these proceedings (Second Report 140) runs contrary to the stated understandings and 

expectations of the parties.   

 Montana’s first prayer for relief asks for a declaration of its rights under the Compact, 

including the rights to the waters of the Tongue River.  Cmplt. 5, ¶ A (requesting the Court 

“[d]eclare the rights of the State of Montana to the waters of the Tongue and Powder Rivers pur-

suant to the Yellowstone River Compact”) see also id., at paras. B-D (requesting a decree com-

manding Wyoming to deliver water in accordance with the Compact).  The Court granted Mon-

tana’s leave to file for this relief.  552 U.S. 1175.  Montana has devoted substantial time and re-

sources to this goal.  Cf. Docket No. 424, Tr. 12-13 (Oct. 16, 2013) (Montana Attorney General 

describing the importance of this case to the State of Montana).  Montana consistently pursued a 

declaration of its Reservoir rights at trial, in its Post-Trial Brief (Docket No. 456) (“PTB”), and in 

its exception to the Second Report.  Docket No. 472. 

 Wyoming agrees that the extent of Montana’s right in the Reservoir “needs to be settled.” 

22 Transcript of Trial Proceedings 5273 (Docket No. 448) (Wyoming State Engineer).  As noted, 

Wyoming’s counsel has stated that “[f]or the future we need to know the nature of that [Reservoir] 

right.”  Transcript of Post-Trial Hearing Proceedings of May 1, 2014, at 27-28 (Docket No. 461). 

 Thus, for the Court to stop short of declaring when the Compact protects Montana’s pre-

1950 Reservoir right would sidestep a dispute in this case that the parties have long considered 

fundamental. 
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C. Article V(A) Protects Montana’s Pre-1950 Water Right to Store Up To 
72,500 Acre-Feet Each Year in the Reservoir 

 
 Montana is entitled to partial summary judgment declaring that the Compact protects Mon-

tana’s water right in the Reservoir to store 72,500 af, less carryover storage, each year.  Such a 

finding is amply supported by the Compact and the uncontested material facts.  Fed. R. Civ. P. 56. 

 While the Special Master was capable of declaring the Reservoir right based on the evi-

dence, he said that determining the precise amount of water protected by Article V(A) of the Com-

pact was inconsequential for assessing liability in 2004 and 2006, and therefore declined to do so.  

Second Report 140.  But for the reasons set forth above, Montana submits that determination of 

the right is essential and required to avert future disputes.  Supra Sections III (A) and (B).  

 The Special Master concluded in his First Interim Report that Article V(A) of the Compact 

protects each state’s pre-1950 water rights. First Interim Report 37.  In the Second Report, the 

Special Master concluded that the Reservoir was built and filled before 1950; therefore the rights in 

the Reservoir were perfected before 1950.  Id. at 103.  The Special Master further concluded that 

72,500 af is the pre-1950 capacity of the Reservoir that is protected by the Compact.  Id. at 143 

(“Of the 79,071 af of current storage capacity, 72,500 af is therefore the pre-1950 capacity pro-

tected by Article V(A), while the remaining 6,571 af is post-1950 capacity covered by Article 

V(B).”) 

 As the Special Master points out, “Prior appropriation law generally does not recognize 

rights beyond the original intent of the appropriator.”  Id. at 139.  As the Special Master also rec-

ognizes, “It is difficult to imagine that Montana intended that the Compact would limit its right to 

store at least 32,000 af.”  Id., at 136.  Indeed, it is difficult to imagine that Montana intended not 

to fully use its Tongue River Reservoir.  Perhaps this is the reason that the Special Master found 

that Montana caselaw “suggests that Montana might have the right to fill the Reservoir each year 
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to capacity, no matter how much water Montana contracted with the TRWUA to deliver.”  Id., at 

138.  In fact, to conclude otherwise is to disregard common sense.  States do not build reservoirs 

unless they intend to use them.   

 In short, Montana’s doctrine of prior appropriation provides that the right to fill the Reser-

voir each year is 72,500 af, less any carryover from the previous year.  Id.; see also PTB at 95-99.  

For the foregoing reasons, Montana is entitled to a declaration that the Compact protects a Reser-

voir right to fill 72,500 af, less carryover storage, each year. 

 
IV. Conclusion 
 
 The Court is the sole and final arbiter of interstate disputes.  The Court says that it took on 

this case to determine the “meaning” of the Compact, and now, for the sake of the Compact’s 

orderly administration, the Court should determine and declare Montana’s Reservoir right.  The 

evidence and law necessary to make just a determination have already been adduced in these pro-

ceedings.  The Special Master should declare that the Compact protects Montana’s Reservoir right 

to fill 72,500 af, less carryover storage, each year.   
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