From: james kaste <james.kastelwyo.gov>

Sent: Tuesday, November 13, 2012 3:27 PM

To: Susan M Carter

Subject: Jeffrey Wechsler <JWechsler@montand.com>, Jessica Curless
<jessica.curless@wyo.gov>, Jjwhiteing@whiteinglaw.com, "Dubois,
James (ENRD)" <James.Dubois@usdoj.gov>, "James (ENRD"
<james.dubois@usdoj.gov>, SupremeCtBriefs@usdoj.gov,
michael.wigmore@bingham.com

Attachments: Montana's Responses to Wyoming's 2d Set of Ints.
(00418375) .pdf;

Montana's Objections to Wyoming's Second Set of Interrogatories
(00414730) .pdf; Montana's Responses to Wyoming's First Request for
Admissions (00414728) .pdf; Ltr to MT 11-5-12.pdf; Letter to James
Kaste (00419958) .pdf; 2012-11-13-Ltr re Discovery.pdf

Categories: Buzz
Ms. Carter,

In anticipation of the upcoming status conference and in conformity with
Section VIII, G. 1(b) of Case Management Plan No. 1, the State of Wyoming
would like to submit an ongoing discovery dispute to the Special Master
for discussion and possible resolution at the status conference

scheduled for November 30, 2012. The pertinent discovery requests,
objections, and responses are attached. In addition, the parties'
correspondence regarding the dispute is attached as well. These
materials aptly outline the concerns of the State of Wyoming with the
State of Montana's answers to Wyoming's second set of interrogatories and
first requests for admission. Please advise if the Special Master
requires any additional information related to this dispute prior to the
status conference, or if he would like to set aside a different time to
discuss this matter.

Thank you.

James.

James C. Kaste

Senior Assistant Attorney General

Water & Natural Resources Division

123 State Capitol

Cheyenne, WY 82002

(307) 777-6946 phone

(307) 777-3542 fax

james.kastelwyo.gov

*The information provided in this communication is confidential and
protected, may be attorney

client privileged, may constitute inside information, and is intended
only for the use of the

addressee. Unauthorized use, disclosure or copying is strictly prohibited
and may be unlawful. If

you have received this communication in error, please notify us
immediately at (307) 777-6946.



E-Mail to and from me, in connection with the transaction
of public business, is subject to the Wyoming Public Records
Act and may be disclosed to third parties.
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Subject to the objections set forth in Montana’s Objections to Wyoming’s Second
Set of Interrogatories to Montana and Wyoming’s First Request for Admissions as well as
any objections stated herein, the State of Montana hereby responds as follows to

Wyoming’s First Request for Admissions.

REQUEST FOR ADMISSION NO. 1: Admit that in the year 2004
Montana did not curtail the use of any post-1950 water rights in the Tongue River
Basin to satisfy a pre-1950 water right.

RESPONSE: Montana objects to Request for Admission No. 1 as vague and
ambiguous due to the use of the language “curtail the use.” Subject to, and without

waiving this objection, Montana denies Request for Admission No. 1.

REQUEST FOR ADMISSION NO. 2: Admit that in the year 2004
Montana did not curtail the use of any post-1950 water rights in the Powder River
Basin to satisfy a pre-1950 water right.

RESPONSE: Montana objects to Request for Admission No. 2 as vague and
ambiguous due to the use of the language “curtail the use.” Subject to, and without

waiving this objection, Montana denies Request for Admission No. 2.

REQUEST FOR ADMISSION NO. 3: Admit that in the year 2006
Montana did not curtail the use of any post-1950 water rights in the Tongue River

Basin to satisfy a pre-1950 water right.



RESPONSE: Montana objects to Request for Admission No. 3 as vague and
ambiguous due to the use of the language “curtail the use.” Subject to, and without

waiving this objection, Montana denies Request for Admission No. 3.

REQUEST FOR ADMISSION NO. 4: Admit that in the year 2006
Montana did not curtail the use of any post-1950 water rights in the Powder River
Basin to satisfy a pre-1950 water right.

RESPONSE: Montana objects to Request for Admission No. 4 as vague and
ambiguous due to the use of the language *curtail the use.” Subject to, and without

waiving this objection, Montana denies Request for Admission No. 4.

REQUEST FOR ADMISSION NO. 5: Admit that in the year 2004
Montana water users with post-1950 water rights in the Tongue River Basin
continued to use water after May 18, 2004,

RESPONSE: Montana objects to Request for Admission No. 5 as vague and
ambiguous due to the use of the language “continued to use water” and “post-1950 water
rights,” and further objects to Request for Admission No. 5 as irrelevant. Subject to, and
without waiving this objection, Montana denies Request for Admission No. 5. Montana
further affirmatively states that in 2004 Wyoming deprived Montana of sufficient water

to satisfy the pre-1950 water rights in the Tongue River Basin in Montana.



REQUEST FOR ADMISSION NO. 6: Admit that in the year 2004
Montana water users with post-1950 water rights in the Powder River Basin
continued to use water after May 18, 2004.

RESPONSE: Montana objects to Request for Admission No. 6 as vague and
ambiguous due to the use of the language “continued to use water” and “post-1950 water
rights,” and further objects to Request for Admission No. 6 as irrelevant. Subject to, and
without waiving this objection, Montana admifs that certain water users in the Powder
River Basin with “post-1950 water rights” may have “continued to use water” on certain
dates after May 18, 2004 within Montana. Montana further affirmatively states that in
2004 Wyoming deprived Montana of sufficient water to satisfy the pre-1950 water rights

in the Powder River Basin in Montana.

REQUEST FOR ADMISSION NO. 7: Admit that in the year 2004
Montana water users with pre-1950 water rights in the Powder River Basin shared
water with water users holding post-1950 water rights after May 18, 2004,

RESPONSE: Montana objects to Request for Admission No. 7 as vague and
ambiguous due to the use of the language “shared water,” and further objects to Request
for Admission No. 7 as irrelevant. Subject to, and without waiving this objection,
Montana admits that certain water users in the Powder River Basin holding pre-1950
water rights may have “shared water” with water users holding post-1950 water rights on
certain dates after May 18, 2004 within Montana. Montana further affirmatively states
that in 2004 Wyoming deprived Montana of sufficient water to satisfy the pre-1950 water

rights in the Powder River Basin in Montana.



REQUEST FOR ADMISSION NO. 8: Admit that in the year 2004
Montana water users with pre-1950 water rights in the Tongue River Basin shared
water with water users holding post-1950 water rights after May 18, 2004,

RESPONSE: Montana objects to Request for Admission No. 8 as vague and
ambiguous due to the use of the language “shared water,” and further objects to Request
for Admission No. 8 as irrelevant. Subject to, and without waiving this objection,
Montana denies Request for Admission No. 8, and affirmatively states that in 2004
Wyoming deprived Montana of sufficient water to satisfy the pre-1950 water rights in the

Tongue River Basin in Montana.

REQUEST FOR ADMISSION NO. 9: Admit that in the year 2006
Montana water users with pre-1950 water rights in the Powder River Basin shared
water with water users holding post-1950 water rights after July 28, 2006.

RESPONSE: Montana objects to Request for Admission No. 9 as vague and
ambiguous due to the use of the language “shared water,” and further objects to Request
for Admission No. 9 as irrelevant. Subject to, and without waiving this objection,
Montana admits that certain water users in the Powder River Basin holding pre-1950
water rights may have “shared water” with water users holding post-1950 water rights on
certain dates after July 28, 2006 within Montana. Montana further affirmatively states
that in 2006 Wyoming deprived Montana of sufficient water to satisfy the pre-1950 water

rights in the Powder River Basin in Montana.



REQUEST FOR ADMISSION NO. 10: Admit that in the year 2006
Montana water users with pre-1950 water rights in the Tongue River Basin shared
water with water users holding post-1950 water rights after July 28, 2006.

RESPONSE: Montana objects to Request for Admission No. 10 as vague and
ambiguous due to the use of the language “shared water,” and further objects to Request
for Admission No. 10 as irrelevant. Subject to, and without waiving this objection,
Montana denies Request for Admission No. 10, and affirmatively states that in 2006
Wyoming deprived Montana of sufficient water to satisfy the pre-1950 water rights in the

Tongue River Basin in Montana,

REQUEST FOR ADMISSION NO. 11: Admit that in the year 2006
Montana water users with post-1950 water rights in the Tongue River Basin continued
to use water after July 28, 2006.

RESPONSE: Montana objects to Request for Admission No. 11 as vague and
ambiguous due to the use of the language “continued to use water” and “post-1950
water rights,” and further objects to Request for Admission No. 11 as irrelevant.
Subject to, and without waiving this objection, Montana denies Request for Admission
No. 11. Montana further affirmatively states that in 2006 Wyoming deprived Montana
of sufficient water to satisfy the pre-1950 water rights in the Tongue River Basin in

Montana.



REQUEST FOR ADMISSION NO. 12: Admit that in the year 2006
Montana water users with post-1950 water rights in the Powder River Basin continued
to use water after July 28, 2006.

RESPONSE: Montana objects to Request for Admission No. 12 as vague and
ambiguous due to the use of the language “continued to use water” and “post-1950 water
rights,” and further objects to Request for Admission No. 12 as irrelevant. Subject to,
and without waiving this objection, Montana admits that certain water users in the
Powder River Basin with “post-1950 water rights” may have “continued to use water” on
certain dates after July 28, 2006 within Montana. Montana further affirmatively states
that in 2006 Wyoming deprived Montana of sufficient water to satisfy the pre-1950

water rights in the Powder River Basin in Montana.

REQUEST FOR ADMISSION NO. 13: For each year other than 2004 and
2006, in which you claim that a call was made or which the Special Master finds to be
at issue in his impending ruling on the Renewed Motion for Partial Summary
Judgment, admit that Montana did not curtail the use of any post-1950 water rights in
the Tongue River Basin to satisfy a pre-1950 water right.

RESPONSE: Montana objects to Request for Admission No. 13 as vague and
ambiguous due to the use of the language “curtail the use of any post-1950 water
rights,” and further objects to Request for Admission No. 13 as irrelevant. Subject to,
and without waiving this objection, Montana denies Request for Admission No. 13, and

affirmatively states that in 1987, 1988, 1989, 2000, 2001, 2002, and 2003 Wyoming



deprived Montana of sufficient water to satisfy the pre-1950 water rights in the Tongue

River Basin in Montana.

REQUEST FOR ADMISSION NO. 14: For each year other than 2004 and
2006, in which you claim that a call was made or which the Special Master finds to
be at issue in his impending ruling on the Renewed Motion for Partial Summary
Judgment, admit that Montana did not curtail the use of any post-1950 water rights
in the Powder River Basin to satisfy a pre-1950 water right.

RESPONSE: Montana objects to Request for Admission No. 14 as vague
and ambiguous due to the use of the language “curtail the- use of any post-1950 water
rights,” and further objects to Request for Admission No. 14 as irrelevant. Subject to,
and without waiving this objection, Montana denies Request for Admission No. 14,
and affirmatively states that in 1987, 1988, 1989, 2000, 2001, 2002, and 2003
Wyoming deprived Montana of sufficient water to satisfy the pre-1950 water rights in

the Powder River Basin in Montana.

REQUEST FOR Ai)MISSION NO. 15: For each year other than 2004 and
2006, in which you claim that a call was made or which the Special Master finds to
be at issue in his impending ruling on the Renewed Motion for Partial Summary
Judgment, in the periods that you claim Wyoming was subject to a call admit that
Montana water users with post-1950 water rights in the Tongue River Basin

continued to use water after the date the call was made.



RESPONSE: Montana objects to Request for Admission No. 15 as vague and
ambiguous due to the use of the language “continued to use” and “in the periods that you
claim Wyoming was subject to a call,” and further objects to Request for Admission No.
15 as irrelevant. Subject to, and without waiving this objection, Montana denies Request
for Admission No. 15, and affirmatively states that in 1987, 1988, 1989, 2000, 2001,
2002, and 2003 Wyoming deprived Montana of sufficient water to satisfy the pre-1950

water rights in the Tongue River Basin in Montana.

REQUEST FOR ADMISSION NO. 16: For each year other than 2004 and
2006, in which you claim that a call was made or which the Special Master finds to be
at issue in his impending ruling on the Renewed Motion for Partial Summary
Judgment, in the periods that you claim Wyoming was subject to a call admit that
Montana water users with post-1950 water rights in the Powder River Basin
continued to use water after the date the call was made.

RESPONSE: Montana objects to Request for Admission No. 16 as vague and
ambiguous due to the use of the language “continued to use” and “in the periods that you
claim Wyoming was subject to a call,” and further objects to Request for Admission No.
16 as irrelevant. Subject to, and without waiving this objection, Montana denies Request
for Admission No. 16, and affirmatively states that in 1987, 1988, 1989, 2000, 2001,
2002, and 2003 Wyoming deprived Montana of sufficient water to satisfy the pre-1950

water rights in the Powder River Basin in Montana.



REQUEST FOR ADMISSION NO. 17: For each year other than 2004 and
2006, in which you claim that a call was made or which the Special Master finds to
be at issue in his impending ruling on the Renewed Motion for Partial Summary
Judgment, in the periods that you claim Wyoming was subject to a call admit that
Montana water users with pre-1950 water rights in the Powder River Basin shared
water with water users holding post-1950 water rights after the date the call was
made.

RESPONSE: Montana objects to Request for Admission No. 17 as vague and
ambiguous due to the use of the language “shared water” and “in the periods that you
claim Wyoming was subject to a call,” and further objects to Request for Admission No.
17 as irrelevant. Subject to, and without waiving this objection, Montana denies Request
for Admisston No. 17, and affirmatively states that in 1987, 1988, 1989, 2000, 2001,
2002, and 2003 Wyoming deprived Montana of sufficient water to satisfy the pre-1950

water rights in the Powder River Basin in Montana.

REQUEST FOR ADMISSION NO. 18: For each year other than 2004 and
2006, in which you claim that a call was made or which the Special Master finds to be
at issue in his impending ruling on the Renewed Motion for Partial Summary
Judgment, in the periods that you claim Wyoming was subject to a call admit that
Montana water users with pre-1950 water rights in the Tongue River Basin shared
water with water users holding post-1950 water rights after the date the call was made.

RESPONSE: Montana objects to Request for Admission No. 18 as vague and

ambiguous due to the use of the language “shared water” and “in the periods that you



claim Wyoming was subject to a call,” and further objects to Request for Admission No.
18 as irrelevant. Subject to, and without waiving this objection, Montana denies Request
for Admission No. 18, and affirmatively states that in 1987, 1988, 1989, 2000, 2001,
2002, and 2003 Wyoming deprived Montana of sufficient water to satisfy the pre-1950

water rights in the Tongue River Basin in Montana.

Respectfully submitted,

STEVE BULLOCK
Attorney General of Montana

JENNIFER ANDERS

Assistant Attorney General

ANNE YATES

Special Assistant Attorney General
215 North Sanders

Helena, Montana 59620-1401

3@@¥>\W

JOHN B. DRAPER*  V

JEFFREY J. WECHSLER

Special Assistant Attorneys General
MONTGOMERY & ANDREWS, P.A.
Post Office Box 2307

Santa Fe, New Mexico 87504-2307
(505) 982-3873

*Counsel of Record
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CERTIFICATE OF SERVICE
As counsel of record for Montana, I certify that a copy of Montana’s Responses
to Wyoming’s First Request for Admissions was served by electronic mail and U.S.

mail, on October 18, 2012, on the following:

Peter K. Michael James Joseph Dragna

Chief Deputy Attorney General Bingham, McCutchen LLP

Jay Jerde 355 South Grand Avenue Suite 4400
David Wilims Los Angeles, CA 90071

Andrew Kuhlmann jim.dragna@gingham.com

James C. Kaste

Christopher M. Brown Michael Wigmore
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michael. wigmore@hingham.com
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chris.brown@wyo.gov

Jeanne S. Whiteing
Attorney at Law

1628 5™ Street

Boulder, CO 80302
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Solicitor General

United States Department of Justice
950 Pennsylvania Avenue, N.W.
Washington, D.C. 20530

Barton H. Thompson, Jr., Special Master
Susan Carter, Assistant
Jerry Yang and Akiko Yamazaki

Environment & Energy Building, MC-4205
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Stanford, CA 94305-4205

Jennifer L. Verleger

Assistant Attorney General

North Dakota Attorney General’s Office
500 North 9th Street

Bismarck, ND 58501-4509
jverleger@nd.gov

James DuBois

United States Department of Justice
Environmental and Natural Resources
Division of Natural Resources Section
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(Original and 3 copies of Certificate of Service
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- Plaintiff the State of Montana (“Montana™) hereby responds to Wyoming’s Second Set of
Interrogatories to Montana (“Second Set of Interrogatories”). Responses are being made subject to
Montana’s Objections to Wyoming’s Second Set of Interrogatories to Montana and Wyoming’s
First Request for Admissions (“Montana’s Objections™), and subject to further objections as set

“forth below.

L. . WHEN DO YOU CLAIM WYOMING IS LIABLE TO MONTANA?
INTERROGATORY NO. 2-1': For each year in which Montana claims it made a
call on Wyoming other than 2004 and 2006, please identify what part of each water year _you
- claim Wyoming was subject to the call.
~ANSWER: As explained by the Special Master, “the notice or call does not need to be
in_stantaneéus in order to provide Montana with the right to pursue damages for any violation of
Article V(A).” Memorandum Opinion of the Special Master on Wyoming’s Renewed Motion for
Partial Summary Judgment (Notice Requirement for Damages) at 16 (Sept. 28, 2012)
(“Memotandum Opinion™). Montana claims that Wyoming was subject to the calls made in 1987,

1988, 1989, 2000, 2001, 2002, and 2003 to the full extent allowed by the Memorandum Opinion.

1L WHODO YOU CLAIM WAS DAMAGED?
| .INTER_ROGATORY NO. 2-2: For each year in which Montana claims it made a call -
on Wyoming, please identify the Montana water users with pre-1950 water rights who you

claim were not receiving water that they were entitled to under the Compact.

' In order to differentiate from Montana’s responses to Wyoming’s First Set of Interrogatories, Montana will designate -
-each of the interrogatories in Wyoming’s Second Set of Interrogatories with the prefix “2-“. For example, Interrogatory
No. 1 in Wyoming’s Second Set, will be designated Interrogéuory No. 2-1. :




ANSWER: Montana objects to Interrogatory No. 2-2 to the extent that it seeks expert -

' aﬁalysis, Wo'rk product, and testimony prior to the date designated for disclosure of expert reports
in CMP No. 1. Subject to and without waiving this objection, Montana states that it is the State
of Montana, and not individual water users that is entitled to receive water under the Compﬁct.
Without admitting that individual water users who were not receiving water is a relevant inquiry
at this stage of the proceedings, Montana further states that it did not receive sufficient water in
| 1987, 1988, 1989, 2000, 2001, 2002, and 2003 to satisfy its pre-1950 water rights in the Tongue
and Powder Ba_si_ns. Montana is in the process of investigating the specific water rights that did |

not receive water, and it will disclose the results upon completing its investigation.

| [ll.  WHO DO YOU CLAIM IS RESPONSIBLE? |
. INTE_R-I_{_OGATORY NO. 2-3:  For each year in which Montana dl_ai_ms-_it made a |
call on Wyoming, please identify which Wyoming water users with post-1950 water rights you
claim Wyoming should have regulated to provide water that Montana water users weére -
| entitled to under the Compact.

_ ANSWER: Montana objects to Interrogatory No. 2-3 to the extent that it seéks expert :
| anaiysis, work product, and testimony prior to the date designated for disclosure of expert reports
in CMP No. 1. Subject to and without waiving this objection, and without admitting . that
Interrogatory No. 2-3 seeks information that is relevant, Montana states that Montana is in the
process of investigating the post-1950 uses in Wyoming that were diverting water in 1987, 1988, _
_1989, 2000, 2001, 2002, and 2003. In general, information on Wyoming water users and

-diversions is more readily available to Wyoming than to Montana.



IV. - WHAT DID YOU DO TO REGULATE YOUR WATER USERS -
" BEFORE MAKING A CALL? '

INTERROGATORY NO. 2-4: For cach water year in which Montana claims it maﬁé .a )
call on Wyoming, please describe the intrastate actions you took to investigate and regulate
post-1950 water rights on the Tongue and Powder rivers to satisfy pre-1950 water rights before
making calls on Wyoming.

ANSWER: Montana objects to Interrogatory No. 2-4 as vague and ambiguous due to the
ﬁse of the terms “intrastate actions™ and “investigate and regulate post-1950 water rights,” agd
further objects to Interrogatory No. 2-4 as overly broad. Subject to and without waiving_thcse

_ objections,- Montana incorporates its answers and supplemental answers to Interrogétory Nos. 10,
11, 12, 13, 14 and 15 of Wyoming’s First Set of Interrogatories to Montana. Montana further 's_tdtcs
that it monitors the water use on the Tongue and Powder Rivers and the water level of the Tongue

- River Resetvoir. Based on information available in each of the years at issue, including streamflow
data, comtiunications with water users, and water use, it concluded that it was not receiving

sufficient water to satisfy its pre-1950 water uses.
V. WHAT .LANDS ARE IN DISPUTE? _
INTERROGATORY NO. 2-5:  Please identify the "new lands" in Wyoming thai.}.ro.u
claim are beiﬂg irrigated in violation of the Compact or which you claim are being improperly

© irrigated with a pre-1950 priority date.

- ANSWER: Montana objects to Interrogatory No. 2-5 to the extent that it seeks cﬁp’ert _
a'n_alysis, work product, and testimony prior to the date designated for disclosure Qf expert reports '
in CM? No. 1, and further objects to Interrogatory No. 2-5 to the extent that it seeks informati_on

.~ that is more readily available to Wyoming than to Montana. Subject to, and without waiving,




- these objections, Montana incorporates its answers and supplemental answers to Interrogatory Nos,

- 2 and 4 of Wyoming’s First Set of Interrogatories to Montana.

VL' IF YOU CAN'T ANSWER THESE QUESTIONS, EXPLAIN WHY. |
INTERROGATORY NO. 2-6: If you failed to answer any of the foregdihg
intermgatories on the grounds that you lack sufficient information or knowledge, please
~explain the investigation you engaged in before offering that answer.
ANSWER: Montana did not neglect to respond to any of the interrogatories in Wyoming’s
Second Set of Interrogatories on the grounds that it lacks sufficient information or knowledge.
VIL  IF YOU DO NOT ADMIT THAT PRE- AND POST-1950 WATER USERS IN -
MONTANA HAVE HISTORICALLY SHARED WATER WITHOUT REGARD
TO THE DATE OF PRIORITY, EXPLAIN WHY.
: IN_T_ER_ROGATORY NO.2-7: If you denied any of Wyoming's First Request for
- Admissions accompanying these interrogatories, please explain the basis for the denial.
ANSWER:
Rr_::_q_nest for Admission No. 1: Montana objects to Interrogatory No. 2-7 as it appiic_as to
: Reéuest for Admission (“RFA”) No. 1 on the grounds that it is irrelevant. Subjcct to, and wi_thbut
‘waiving this objection, Montana states that as the basis for this denial, Montana incorporates its
énswers and supplemental answers to Interrogatoty Nos. 10, 11, 12, 13, 14 and 15 of Wyoming’s
- First Set of Interrogatories to Montana. In 2004 Wyoming deprived Montana of sufficient water to
satisfy the pre-1 95b water rights in the Tongue River Basin in Montana. |
Request for Admission No. 2: Montana objects to Interrogatory No. 2-7 as it applies to R_FA
No. 2 on the grounds that it is irrelevant. Subject to, and without waiving this objection, M_dntaﬁa :

5




states that as explained in Montana’s answer to Interrogatory No. 10 of Wyoming’s First Set of
.- Interrogatories .to Montana, in Montana a senior .appropriator may make a call on a junior
' .apprqpri_ator requesting that he or she stop diverting water. . Based on such a call, the junior -
appropriator would “curtail” his or her water use. In 2004 Wyoming deprived Montana of
| sufficient water to satisfy the pre-1950 water rights in the Powder River Basin in Montana.

Request for Admission No. 3. Montana objects to Interrogatory No. 2-7 as it applies to RFA

No. 3 on the grounds that it is irrelevant. Subject to, and Without waiving this objection, Montana
states that as the basis for this denial, Montana incorporates its answers and supplemental answers
y to Interrogatory Nos. 10, 12, and 15 of Wyoming’s First Set of Interrogatories to Montana, ..In
2006 Wyoming .déprivcd Montana of sufficient water to satisfy the pre-1950 water rights in the
- Tongue River Basin in Montana.

Request for Admission No. 4: Montana objects to Interrogatory No. 2-7 as it applies to RFA

_N'o. 4 on the grounds that it is irrelevant. Subject to, and without waiving this objection, Montana - -
states that as explained in Montana’s answer to Interrogatory No. 10 of Wyoming’s First Set of
- Interrogatories to Montana, in Montana a senior appropriator may make a call on a junior
- appropriator requesting that he or she stop diverting water. Based on such a call, the .jqnior
appropriator would “curtail” his or her water use. In 2006 Wyoming deprived Montana of
- sufficient water to satisfy the pre-1950 water rights in the Powder River Basin in Montana.

Request for Admission No. 5: Montana objects to Interrogatory No. 2-7 as it applies tb RFA .
‘No.'$ on the grounds that it is irrelevant. Subject to, and without waiving this objection, Montan_a

- states that in 2004 Wyoming deprived Montana of sufficient water to satisfy the pre-1950 water



rights in the Tongue River Basin in Montana. Montana is not currently aware of any post~i_950 .
water rights that “continued to use water” from the Tongue River after May 18, 2004.

: .Rggues_t for A_c_!mission No. 8: Montana objects to Interrogatory No. 2-7 as it applies to RFA

-~ No. 8 on the grounds that it is irrelevant. Subject to, and without waiving this objection, MOr.l_tana. :

states that in 2004 Wyoming deprived Montana of sufficient water to satisfy the pre-1950 water
g tights in the Tongue River Basin in Montana. Montana is not currently aware of any pre-1950 -
- ‘water rights that “shared water with water users holding post-1950 water rights” in the -Tongﬁe -
River in 2004,

_ Reguest.for Admission No. 10: Montana objects to Interrogatory No. 2-7 as it app}ie§ to
RFA No. 10 on the grounds that it is irrelevant. Subject to, and without waiving this objection,
B _Méntana states that in 2006 Wyoming deprived Montana of sufficient water to satisfy the pre<1950
water rights i_n.th_e Tongue River Basin in Montana.. Montana is not currently aware of any pre-
1950 water rights that “shared water with water users h_ol_ding post-1950 water rights” in the - |

_Tongue River in 2006.

Request for Admission No. 11: Montana objects to Interrogatory No. 2-7 as it applies to

RFA No. 11 on the grounds that it is irrelevant. Subject to, and without waiving this objec‘_tion,

Montana states that in 2006 Wyoming deprived Montana of sufficient water to satisfy the pre-1950

~ water rights in the Tongue River Basin in Montana. Montana is not currently aware of any post-

1950 water rights that “continued to use water” from the Tongue River after July 28, 2006.

‘Request for Admission No. 13: Montana objects to Interrogatory No. 2-7 as it applies to

RFA No. 13 on the grounds that it is irrelevant. Subject to, and without waiving this objection,
Montana states that as the basis for this denial, Montana incorporates its answers and supplemental

7



- ANSWers to Injter_:qgatory Nos. 10, 12, and 15 of Wyoming’s First Set of Interrogatories to Mpn‘taﬁi o ]
. As ._explained: in ‘Montana’s answer to Interr‘ogatofy No. 10 of Wyoming’s First Set of :
~ Interrogatories to Montana, in Montana a senior appropriator may make a call _6n ‘a junior _ :
' appropriator :r__equesti_ng that he or she stop diverting water. Based on such a call, _the'junioi*
_appropria't{)f would ‘_‘curtail” his or her water use. In 1987, 1988, 1989, 2000, 2001,-2.002, and
- 2003, Wyoming deprived Montana of sufficient water to satisfy the pre-1950 water rights m the
- Tongue River Basin in Montana. ”
~ Reg uest -_fo: Admission No. 14: Montana objects to Interrogatory No. 2-7 as it applies to
_RFA No. 14 on the grounds that it is irrelevant. Subject to, and without waiving this ijeqti_on, '
: Montar;a states that as the basis for this denial, Montana incorpofates its answers and suppiemental'
ansWers to §nt¢rrogatory Nos. 10, 12, and 15 of Wyoming’s First Set of Interrogatori_es.to Méﬁtana.
As expléi_ncd.__ i.n Montana’s answer to Interrogatpry No. 10 of Wyoming’s First Set of -
Interrogatories to Montana, in Montana a senior appropriator may make .a call on _a'ju_n'io‘r” _
appropriator 'rqquesting that he or she stop diverting water. Based on such a call, the junibr
appropriator woﬁld “curtail” his or her water use. In 1987, 1988, 1989, 2000, 2001, 2002, and
'._'2.003, Wyoming deprived Montana of sufficient water to satisfy the pre-1950 water rights in the

Powder River Basin in Montana,

Request for Admission No. 15: Montana objects to Interrogatory No. 2-7 as it applies to
~ RFA No. 15 on the grounds that it is irrelevant. Subject to, and without waiving this objection,
- Montana states that in 1987, 1988, 1989, 2000, 2001, 2002, and 2003 Wyoming deprived Montana .

of sufficient water to satisfy the pre-1950 water rights in the Tongue River Basin in Montana. -



~ Montana is not currently aware of any post-1950 water rights that “continued 1o use wat_e_r’_;_ afte‘f -
the periods that “Wyoming was subject to a call.” |

Reguest _fqr A_dm_ission No. 16: Montana objects to Interrogatory No. 2-7 as it app'l.i'eé to
RFA No. 16 _0.1'1 the grounds that it is irrelevant. Subject to, aﬁd without waiving this objection, -
- Montana states that in 1987, 1988, 1989, 2000, 2001, 2002, and 2003 Wyoming deprived Moﬁtana
of sufficient water to satisfy the pre-1950 water rights in the Powder River Basin in Monfana.
Méntana is not currently aware of any post-1950 water rights that “continued tb‘ use water” after -

the periods that “Wyoming was subject to a call.”

Request for Admission No. 17: Montana objects to Interrogatory No. 2-7 as it 'abplics to
. REA No. 17 on the grounds that it is irrelevant. Subject to, and without waiving this la.bjecti:on,
Montana states that in 1987, 1988, 1989, 2000, 2001, 2002, and 2003 Wyoming deprived Mo__nfa_ﬁa )
of | sufficient water to satisfy the pre-1950 water rights in the Tongue River Basin in Montana. '
Montana is not currently aware of any pre-1950 water rights that “shared water with water users |
“holding post-1950 water rights” in the Powder River in 1987, 1988, 1989, 2000, 2001, 2002',-ajnd
2003.
Req u??;‘t-:fqi?_ Admission No. 18: Montana objects to Interrogatory No. 2-7 as it applies to

RFA No. 10 on the grounds that it is irrelevant. Subject to, and without waiving this objection,

Montana states that in 1987, 1988, 1989, 2000, 2001, 2002, and 2003 Wyoming deprived Mo_ntana g

- of sufficient water to satisfy the pre-1950 water rights in the Tongue River Basin in Montana. .~

“Montana is not currently aware of any pre-1950 water rights that “shared water with water users
‘holding post-1950 waier rights” in the Tongue River in 1987, 1988, 1989, 2000, 2001, 2002, and _

2003. -



INTERROGATORY NO. 28 If you did not admit or deny any of the Requests for -

“Admissions accompanying these interrogatories because you lack sufficient information  or
~ knowledge, please explain the investigation you engaged in before offering that answer and Whe_n- :

you expect to have sufficient information to admit or deny the request.

ANSWER: - Montana did not respond to any of the Requests for Admission on this basis.

Respectfully submitted,

STEVE BULLOCK
Attorney General of Montana

JENNIFER ANDERS
Assistant Attorney General
ANNE YATES

Special Assistant Attorney General
215 North Sanders

Helena, Montana 59620-1401

ki) ¥ ;;-_1 . R*
FFREY J\WECHSLER
ial Assistant Attorneys General

MONTGOMERY & ANDREWS, P.A.
Post Office Box 2307

Santa Fe, New Mexico 87504-2307
(505) 982-3873 '

*Counsel of Record




o VERIFICATION
'STATE OF MONTANA y

o Clo;un;y:of Lewis and Clark ) >

MARY SEXTON, being first duly sworn upoﬁ 6ath, deposes.and says:

1 am Mary Sexton, the Director of the Montana Department of Natural

_ Resources and Consetvation. Ihave reviewed qutana's Responses to Wyoming's :

Second Set of Interrogatories, and I hereby confirm that they have been prepared

under my direction and are true and correct to the best of my knowledge and

MARYAEXTON'

* Subscribed and sworn to before me this 2nd day of November, 2012.

- belief.

ALISELINA STRONG
NOTARY PUBLIC for the
H Stzte of Montana
N Resid g at Helena, Montana
Y - My Commission Expires
March 24, 201%
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ANNE YATES

Special Assistant Attorney General
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October 18, 2012



COMES NOW the State of Montana, pursuant to Sections VIIL.C.1(b) and
VIILC.1(d) of Case Management Plan No. 1 (December 20, 2011) (“CMP No. 17), and
submits the following initial objections to Wyoming’s Second Interrogatories to Montana
(“Second Interrogatories™) and Wyoming’s First Request for Admissions (“First RFA™).
Montana’s responses to the Second Interrogatories are due on November 2, 2012.
Montana will respond to the Second Interrogatories to the extent that those interrogatories

or requests are not objectionable.

OBJECTIONS

1. Montana objects to the extent that any interrogatory or request for
admission seeks privileged or work product information.

2. To the extent that Wyoming seeks information that is confidential or
constitutes a trade secret, such information and documents will be produced pursuant to
CMP No. 1, § VILF (Confidentiality).

3. Montana objects to those interrogatories and requests for admission that
purport to impose a greater obligation on Montana than is imposed by CMP No. 1 or the
Federal Rules of Civil Procedure as incorporated in CMP No. 1.

4. Montana objects to those interrogatories and requests for admission that
are unduly burdensome, overly broad, or that seek information obtainable from another
source that is more convenient, less burdensome, less expensive, or as readily available to
Wyoming as to Montana. Interrogatories to which this objection applies include, but are
not necessarily limited to, the following: Second Interrogatories, Interrogatory No. 2 (“2-
2, 2-3, 2-5, and 2-7.

5. Montana objects to those interrogatories and requests for admission to the



extent that they seek information neither relevant to the subject matter of this action nor
reasonably calculated to lead to the discovery of admissible evidence. Interrogatories to
which this objection applies include, but are not necessarily limited to, the following: 2-3
and 2-4.

6. Montana objects to those interrogatories and requests for admission that
seek expert analysis and testimony prior to the date designated for disclosure of expert
testimony and reports in CMP No. 1. See CMP No. 1, § VILA. Interrogatories to which
this objection applies include, but are not necessarily limited to, the following: 2-2, 2-3,
2-4, and 2-5.

7. Montana objects to those interrogatories and requests for admission to the
extent that they seek information and documents pertaining to retrospective or
prospective remedies. See CMP No. 1, §§ 11, VIILA.

8. Montana objects to those interrogatories and requests for admission that
are vague and ambiguous. Interrogatories to which this objection applies include, but are
not necessarily limited to, the following: 2-1, 2-2, 2-3, 2-4, and 2-5,

Each of the foregoing objections is incorporated by reference into each of
Montana’s responses as if fully set forth therein. The responses to interrogatories that
will be provided on November 2, 2012, will be provided subject to and without waiver of
these objections and subject to and without waiver of any further objections asserted in
response to any individual interrogatory or request for admission.

In addition, Montana has not yet completed its investigation and preparation for
the adjudication of this action. Montana’s answers are based on its current knowledge

and understanding. Montana will supplement or amend its answers to the interrogatories



or requests for admission pursuant to CMP No. 1, § VIILH.

" RULE 33(d) OPTION TO PRODUCE BUSINESS RECORDS

Consistent with Rule 33(d) of the Federal Rules of Civil Procedure, as
incorporated by CMP No. 1, see § VIILB, Montana’s answers to many of the
interrogatories are contained in certain business records that have already been produced
or will be produced in response to the discovery.

Respectfully submitted,

STEVE BULLOCK
Attorney General of Montana

JENNIFER ANDERS

Assistant Attorney General

ANNE YATES

Special Assistant Attorney General
215 North Sanders

Helena, Montana 59620-1401

JOHN B. DRAPER* \

JEFFREY J. WECHSLER

Special Assistant Attorneys General
MONTGOMERY & ANDREWS, P.A.
Post Office Box 2307

Santa Fe, New Mexico 87504-2307
(505) 982-3873

*Counsel of Record
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CERTIFICATE OF SERVICE
As counsel of record for Montana, I certify that a copy of Montana’s Objections
To Wyoming’s Second Set of Interrogatories to Montana and Wyoming’s First Request

for Admissions was served by electronic mail and U.S. mail, on October 18, 2012, on

the following:

Peter K. Michael James Joseph Dragna

Chief Deputy Attorney General Bingham, McCutchen LLP
Jay Jerde 355 South Grand Avenue Suite 4400
David Willms Los Angeles, CA 90071
Andrew Kuhlmann jim.dragna@gingham.com
James C. Kaste

Christopher M. Brown Michael Wigmore

The State of Wyoming Bingham McCutchen LLP
123 Capitol Building 2020 K Street NW
Cheyenne, WY 82002 Washington, DC 20006-1806

michael. wigmore(@hingham.com



pmicha@wyo.gov

jjerde(@wyo.gov
dwillm 0.90V
andrew. kuhlmann@wyo.gov

james.kaste(@wyo.gov

chris.brown@wvo.gov

Jeanne S. Whiteing Jennifer L. Verleger

Attorney at Law Assistant Attorney General

1628 5™ Street North Dakota Attorney General’s Office

Boulder, CO 80302 500 North 9th Street

jwhiteing(@whiteinglaw.com Bismarck, ND 58501-4509
jverleger@nd.gov

Solicitor General James DuBois

United State Department of Justice United States Department of Justice

950 Pennsylvania Avenue, N.W, Environmental and Natural Resources

Washington, D.C. 20530-0001 Division of Natural Resources Section
999 18" St. #370 South Terrace
Denver, CO 80202

james.dubois@usdoj.gov

Barton H. Thompson, Jr., Special Master
Susan Carter, Assistant
Jerry Yang and Akiko Yamazaki

Environment & Energy Building, MC-4205
473 Via Ortega
Stanford, CA 94305-4205
(Original and 3 copies of Certificate of Service
only by U.S. Mail)
susan.carter@stanford.edu

I further certify that all parties required to be served have been seryed.

John B. Draper



Governor Water and Natural Resources Division Chief Deputy Attorney General
Matthew H. Mead 123 State Capitol Peter K. Michael
Cheyenne, Wyoming 82002
Attorney General 307-777-6946 Telephone Division Deputy
Gregory A. Phillips 307-777-3542 Fax Jay A. Jerde

November 5, 2012

John B. Draper

Jeffrey Wechsler
Montgomery & Andrews
325 Paseo de Peralta
Santa Fe, NM 87501

John and Jeft,

We have received Montana's Responses to Wyoming's Second Set of Interrogatories and
First Request for Admissions, and were disappointed to see that the State of Montana has
avoided answering each of the simple questions set forth therein. At this stage of the litigation
there is no reasonable excuse for failing to identify with specificity the basic information
underlying Montana's claims. Wyoming is entitled to know which water rights are in issue in
both states, when the Compact was allegedly breached, what lands are in dispute, and what
specific actions Montana took to regulate specific water users within its borders before making
calls on Wyoming. Montana's legal objections are specious and obstructive, the references to
previous interrogatory responses unrelated to the current interrogatories are a distraction, and we
see no benefit in an extended discussion of these points.

Similarly, in light of Mr. VanCleave's May 17, 2004, e-mail there is no basis for any
answer to Request for Admission No. 6 other than an outright admission. Admitting that
something might have occurred is no admission at all, and this answer needs to be revisited.

These discovery requests seek the barest foundational contentions upon which this suit is
based, and which Montana presumably has possessed since before suit was filed. Montana's
continued failure to specify the nature of its claims is prejudicing Wyoming's ability to
adequately defend this case. Accordingly, if we cannot obtain straight answers to each of these
interrogatories by November 16, 2012, we intend to bring these responses to the attention of the
Special Master at the earliest possible time.



John Draper
November 5, 2012
Page 2

Thank you for your attention to these matters.

Sincerely,

James Kaste

Senior Assistant Attorney General
cc: Jennifer Anders

Jeanne S. Whiteing
Jennifer Verleger
James Dubois

Solicitor General of the United States
Michael Wigmore
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Via Email and U.S. Mail

November 9, 2012

James Kaste

Senior Assistant Attorney General
State of Wyoming

123 State Capitol Building
Cheyenne, WY 82002

Re: Montana v. Wyoming, No. 137 Orig.: Montana’s Responses to
Wyoming’s Second Set of Interrogatories and First Requests for
Admission

Dear James:

Thank you for your letter of November 5, 2012 regarding Montana’'s Responses
to Wyoming’s Second Set of Interrogatories and First Requests for Admission
("Montana’s Responses”). In your letter you suggest that Montana is intentionally
avoiding responding to discovery. | want to assure you that is not the case. Montana is
making every effort to litigate this case in good faith as is befitting a dispute between
states in the original jurisdiction of the Supreme Court.

Montana stands by its Responses as fully responsive to Wyoming's Second Set
of Discovery. Nonetheless, we are open to considering Wyoming’s concems about
those Responses. As with past discovery disputes, Montana will make every
reasonable effort to address Wyoming’s concerns,

In your letter you refer generally to all of Montana’s responses to Wyoming's
Interrogatories. Following is a detailed review of each of the responses. In order to
asses Wyoming’s concerns, however, Montana needs further information about the
perceived inadequacies and the information that you seek.

REPLY TO:

325 Paseo de Peraita 6301 Indian School Road NE, Suite 400

Santa Fe, New Mexico 87501 Albuguerque, New Mexico 87110

Telephone {505) 982-3873 « Fax {505) 982-4289 Telephone (505) 884-4200 « Fax (505) 888-892¢
Post Office Box 2307 Post Office Box 36210

Santa Fe, New Mexico 87504-2307 Albuquerque, New Mexico 87176-6210



James Kaste
November 9, 2012
Page 2

In Interrogatory No. 2-1, Wyoming seeks information about “what part of each
water year [Montana] claim[s] Wyoming was subject to a call.” We believe that
Montana's answer to this interrogatory is fully responsive. The Special Master
addressed this issue in both his original Memorandum Opinion on Wyoming’s Motion for
Summary Judgment (Dec. 20, 2011), at 8, and in his Memorandum Opinion on
Wyoming's Renewed Motion for Summary Judgment (Sept. 28, 2012), at 16. Without
further input, Montana is not clear what additiocnal factual or legal information Wyoming
is inquiring about.

In Interrogatory No. 2-2, Wyoming seeks the identification of pre-1950 water
rights in Montana that did not receive sufficient water in the years at issue. Much of the
analysis responsive to Interrogatory No. 2-2 is being performed by Montana's experts,
and therefore not subject to discovery. After reviewing Interrogatory No. 2-2 in light of
Wyoming's concerns, however, we believe that there may be additional information that
we can provide to Wyoming that is not protected and is responsive. In your November
5, 2012 letter, you request supplemental responses on November 16", Unfortunately
due to the deposition schedule for next week, that will not be possible. We will commit
to providing you a response on November 21, 2012, the same day that we anticipate
Wyoming's supplemental responses to Montana's First Set of Discovery.

Interrogatory No. 2-3 seeks information concerning which post-1950 water users
in Wyoming should have been regulated in the years at issue. As indicated in
Montana's response, Montana is in the process of investigating this issue. Indeed, in an
attempt to answer this very question, on May 4, 2012, Montana propounded discovery
to Wyoming to obtain the necessary information that is uniquely in the possession of
Wyoming. Specifically, Interrogatory Nos. 52, 53, 54, 55, 56, 57, 58, 59, 64, and 65,
and Request for Production Nos. 1 and 5 sought information that go to the question of
water use and regulation in Wyoming. Unfortunately, Montana did not receive that
information from Wyoming. For your convenience, | am attaching a copy of the
November 2, 2012 letter that outlines Montana's concerns with Wyoming's responses to
these interrogatories. For example, when Montana was in Sheridan viewing documents
that Wyoming made available in response to the Joint Document Production Order,
Wyoming disclosed an 11 page document that indicated the dates that certain water
rights had been regulated in either 2004 and 2006. See email from P. Michael to J.
Draper et al. (March 29, 2012). Wyoming subsequently claimed work product for this
document, even though it was disclosed and has never been listed on a privilege log.
Without information from Wyoming responsive to Montana’s discovery requests,
Montana is not able to supplement its answer to Interrogatory No. 2-3.

Interrogatory No. 2-4 seeks information about the “intrastate actions [Montana]
took to investigate and regulate” post-1950 water rights in Montana. The answer to
Interrogatory No. 2-4 provides information about the investigation that Montana
undertook in each of those years to determine that it was not receiving sufficient water



James Kaste

November 9, 2012

Page 3

from Wyoming. Although you dismiss “references to previous interrogatory responses”
as a “distraction,” a review of Montana’s previous responses referenced will reveal
information concerning the Water Commissioners that were appointed in five separate
years on the Tongue River, and the way in which water is curtailed by Montana water
users, all of which we continue to believe is responsive to interrogatory No. 2-4.

Moreover, Montana responded generally about the actions it took to investigate
because it is unclear what “intrastate actions” Wyoming alleges Montana should have
taken or is concerned about. In an attempt to better understand Wyoming’s
contentions, Montana propounded Interrogatory Nos. 13, 31, 32, 33, 97, and 98 in its
First Set of Interrogatories. Unfortunately, Wyoming did not provide answers to those
interrogatories. As outlined in Montana's attached November 2, 2012 lefter, Montana is
hoping to receive information from Wyoming on this issue, which will assist Montana in
answering Wyoming's Second Set of Interrogatories. After November 21, 2012, when
Montana has had an opportunity to review Wyoming's supplemental responses,
Montana may be in a position to supplement its response to Interrogatory No. 2-4.

In the meantime, Montana stands by its answer to Interrogatory No. 2-4 as
accurate. If Wyoming would like more information, it would be helpful if you would
identify the specific intrastate actions you are concerned about, or otherwise specify the
additional information that you are seeking. Until we receive that clarification, we are
uncertain whether we are able to address your concern.

Interrogatory No. 2-5 seeks information about post-1950 acreage that is being
irrigated in Wyoming. As with Interrogatory No. 2-4, Interrogatory No. 2-5 seeks
information that is uniquely in the possession of Wyoming. In its First Set of Discovery
to Wyoming, Montana sought information that would allow it to respond to this inquiry in
its Interrogatory Nos. 9, 88, 89, and 100. When Montana was in Sheridan, viewing
documents that Wyoming made available in response to the Joint Document Production
Order, Wyoming disclosed several maps that showed irrigated acreage in Wyoming.
Regrettably, Wyoming later claimed that these maps were privileged. See Wyoming
Privilege Log (April 30, 2012) (listing “Irrigated Acreage Maps” as privileged under the
work product docfrine). Montana does not agree that the information about irrigated
acreage in Wyoming is protected from discovery. More importantly for the purposes of
Interrogatory No. 2-5, without further information from Wyoming on this issue, Montana
has instructed its experts to investigate the information that Wyoming seeks. As expert
work product, this information is protected from discovery, and is subject to the expert
disclosure deadline in Case Management Plan No. 1.

We assume that you do not have any concerns with Interrogatory Nos. 2-6, 2-7
and 2-8. Please advise if this is not correct.



James Kaste
November 9, 2012
Page 4

_ In your letter, you take issue with Montana’'s admission to Request for Admission
No. 6. It would be helpful if you could provide, or otherwise identify, the email to which
- you refer in your letter so that we can be certain that we are addressing the same
correspondence. While we are willing to consider a modified response, given the broad
language of Request for Admission No. 6, we are not willing to consider an “outright
admission” as you suggest.

Other than the concern that you raise with respect to Request for Admission No.
6, we assume that you do not have any concerns with respect to Montana’s responses
to Wyoming’s Requests for Admission.

We are available to discuss these issues with you at your convenience.

Sincerely yours,

=

John B. Draper

JBD:dlo
enclosure

cc:  Jeffrey J. Wechsler, Esq.
Jennifer Anders, Esq.
Peter K. Michael, Esq.
David Willms, Esq.
Christopher Brown, Esq.
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November 2, 2012
Via Electronic Mail

. Peter K. Michael, Esq.

. Chief Deputy Attorney General
. State of Wyoming

123 State Capitol Building

- "Cheyenne, WY 82002
_peter.michael 0.qov

Re: Montana v. Wyoming, No. 137 Orlg Def’ clencles with Wyommg s o
responses fo Montana s First. Set of Dlscovery L

Dear Pete:

| am-writing this letter to express Montana S concerns with many. of Wyomlng s
. responses to Montana's First Set of Interrogatenes First Set of Requests-for o
- Production, and First Set of Requests for Admission to Wyoming,-and to request: that
Wyoming supplement those responses. Our. generai concerns aré set forth below, and
. .more speclf ¢ issues with certain mterrogatorles are. [dentlf" ed in-Exhibit A to- thls Ietter

We recognize that it has taken several months forusto express ouf concerms.
' We hope that you appreciate that this short. delay was the result of other unavo:dable
f£ommitments, of which you are aware, and the time necessary to review the tens of -
' ‘.'_thousands of documents that Wyoming claimed ware responsive to the mterrogatones
As you know, Montana’s expert. reports are-due-January 4,2012. Our experts are .
-unable-to perform their analysis without the necessary information requested by -
“Montana in discovery. For that reason, I ask that. Wyoming supplement its dlscovery
-responses no later than Wednesday, November 21, 2012, in the past we have been
~ able to work together to resolve discovery issues,.and | hope that we may continue that
- effort, We would be happy to discuss Montana sconcerns with you, James, Dav:d or. .
- -Chris at your convenience, in an effori to resolve the-issues set forth below.. | am
- .generally available next Monday and Tuesday, November 5% and 6",

REPLY TO:

325 Paseo de Peralta : L _. T 6301 Indian Schoo! Road NE, Suite 400

Santa Fe, New Mexico 87501 L . Albuquergue, New Mexico 87110

Telephone (505) 982-3873 + Fax (505) 982-4289 - © """ Telephone (505) 884-4200 » Fax (505) 888-8929
Post Office Box 2307 . Post Office Box 36210

Santa Fe, New Mexico 87504-2307 o Albuguergue, New Mexico. 87176-6210 .



Peter K. Michael
November 2, 2012

s '__-Page 2

INTERROGATORIES |

ln each of its answers, Wyaming recites a: htany of objections contrary to the

. Rules of Civil Progedure. See Fed R Civ: Proc. 33(b)(4) ("The grounds for objecting to..i;:: e
. -an interrogatory must be stated with specificity.”). For-example, in. response to almost-

~all of the 105 interrogatories, Wyoming objects "to the extent that it calls for attorney- _

- ‘client pn\nleged communications; attorney’s work product; and attomey’s frial strategy, -

. 1egal conclusions, and mental- impres.s:ons ‘See, e.g., answerfo’ Interrogatory No:1.
“Montana. cannot tell from this generic objection whether Wyoming-is withholding

" . dnformation. If Wyoming is refusing to provide a full and complete answer to an -

~interrogatory on the basis of attorney client privilege or work product, please be speslf c

‘with respect to the information for which Wyoming is wrthholdmg an answer, in orderto. . -

allow us to propeily evaluate the privilege and work product objections. Otherwise,

pledse confirm that Wyoming is ‘not withholding responsive information on this basrs
~-other than those documents identified on the February 1, 2012 and July 3, 2012
pnvrlege log.

oo Wyomlng also repeatedly objects “to the extent that [an. rnterrogatory] is s0
~ vague; ambiguous, or overbroad that it is unduly burdensome or oppressive for

- Wyoming to answer.” See, e.g., answer to Interrogatory-No. 2, at 10. Thereatter, e

l.Wyommg identifies as “vague and undefined” a number of everyday terms commonly

usedin discovery requests, such as “in detail,” "supports ? “relates fo or refers to,” and "

- ““legal authorities.” Montana uses the foregoing terms -and others in their ordinary -

. ’sense, just as Wyoming used very similar terms in its interrogatories to Montana. See f ‘

.. 8.g., Wyoming's Interrogatory No. 5 (requestlng “all facts suppérting this claim”);
. “Wyoming's Interrogatory No. 26 {requesting a “detailed description of the facts,
. ‘Observations, documents, or items of evidence”); Wyoming’s Interrogatory No. 39 .
:(requestmg the identity of those “with personal knowledge related to the installation: of
.-the-devices or fixtures”); see alse Wyoming's First Set-of lnterrogatones at 2 (defir nlng

i “[tThe terms ‘regarding,’ ‘referring,’ or ‘relating’ [to] mean:comprising, reflecting,
~ .. -containing, pertaining, indicating, showing;. evrdencmg, describing, disclosing,

~mentioning, or bearing upon™). Montana is happy 16 clarify any terms that Wyomlng is:
unclear about.” Otherwise, we will ant|c1pate full. answers to-the interrogatories.

In sum, Wyoming’s objections on the foregomg bases do not excuse its failure to "
provide full and complete answers. | explain in further detail below the deficiencies of
'categones of objections and responses that Wyomlng repeatedly makes in its answers

1. Relevance

__— Wyomtng objects o a number of mterrogatones on.the basis of relevance. See E
- _ag.angwers to Interrogatory Nos. 2, 31, 77,78, 80,81, 82, 95, 105 (citing-Mentanav = -



- Peter K.-Michael

‘November 2; 2012
Page 3

. Wyom:ng, 131 S Ct. 1765 (2011) and Memorandum Oplnion of Special Master on-
- -Montana's claims under Article V(B} (Dec: 20, 2012) ("Memo. Op."); see' Answers to
© ~Interrogatory Nos. 34, 39(o) & (p), 40(0) & {(p), 43, 52; 56(c), 67, 71; see also

. ‘Wyoming's: ‘Objections to Moritana's First Set of interrogatories and First-Set.of

a ‘Requests for Production to Wyoming at 3; 4. This. objectlon is unsupported

. Federal Rule of Civil Procedure 26(b)(1) provides that a party may- obtam

-~ discovery that is relevant to.any:party’s claim or defense.: Relevant information need
- hot be admissible at trial; such information is discoverable if it “appears reasonably -
L -calculated to-lead to the discovery of admissible evidence.” /d. Rule 26(b)(1) further .
- .-provudes that for good cause, a party may obtain discovery “of any matter relevantio the .
" subject matter involved in the action.” Under this standard Montana betleves that..
'Wyomlng S objectlons fo relevance cannot be sustalned

~For exampte Interrogatory No. 34 requests mformatton regardmg Wyommg s .

. :practtces with réservoirs throughout the state. This information comes within the Rule =

* 26(b) standard—it is relevant to a party’s claim-or. defense. In-fact, Interrogatory No. 34+
. - ‘concerns a.contention that Wyoming has indicated in discovery that it may make in this -
- .case, ‘In other words, Wyoming's litigation- position put this :nformatlon at issue withr.

.- respect to Montana's claims. -

Moreover, some of Wyoming’s relevance: objectlons appear to be based on- the
-+ Special Master’s determination that the case as pled concerns.only pre-1950's rlghts
. ‘See, e.g., Answer to Inferrogatory No. 2 at 9-10. However, the'SpecialMaster

) '_expressiy recognized that “information relevant to portions of the Compact other: than - '
Article V(A) will often be relévant to a resolution of Montana’s allegations regarding pre-

. 1950 uses.” Memo. Op. at 18. The Special Master noted examples ‘of Article V(B)

- issues that could be relevarit to Montana's pre-1950 rlghts such as the measure of
.- “unused and unappropriated” water as that term is used in Article V(B), whether taking
" ..water that was either “used” or ‘appropriated” pre-1950 is a-violation of Article V(B), and -
" 1he nature and extent of post-1850 rights in Wyoming. /d. at 3-4. ‘Accordingly, the '
. "Special Master instructed that "Mentana’s current: Complamt should not be used to try to’
-unduly limit: Montana 's discovery. Id.

‘Using Interrogatory No 95 as an example Montana reguests 1nformat|on

_concerning-water that was delivered by Wyoming to satisfy Articles V(B) and V(C). .ThiS R |

-information is relevant because, as the Special-Master has recognized, Article V

' represents an integrated delivery scheme for all of the waters of the Tongue-and -
‘Powder Rivers, and shows the position of the States on relevant issues and the _
E streamﬂow in the rivers. Interrogatory No. 95is: reasonably calculated to lead to the -

. _discovery of admissible evidence regarding the apportlonment of the Tongue and

. -Powder Rivers, including to provide supplemental water supplies for pre-1950 uses.
“Thus, Interregatory No. 85.is clearly within the sgope of digcovery, as set forth bythe . -
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L .-'Speclal Master and Wyom:ng s ariswer is msuﬂ" crent T he sarne holds true for the
Dl remalmng lnterrogatorres in which Wyommg asserts 1h|s same. objection

2  Final. Posmon

In response to numerous mterrogatones Wyommg refused fo- answer in part on -

| .-.__-'.grounds that “it continues to mvestrgate its case and therefore has not taken & final .. .
.., position with regard to the question posed.” .See,’ ‘e.g., answers fo Interrogatory Nos: 3,
4,7,9,11,.12, 13, 14, 15, 17, 19, 20, 21, 22, 23, 24, 25, 26, 27, '28, 289, 30, 31, 32,33,

7 34,57,61,69, 71, 86, 87, 88, 89, 90, 92, 93,9697, 68, 99, 103, 105: This objection o

B : __has no basis in the rules of civil procedure

Answers to interrogatories are srmllar 10 :mtral drsclosures A parly is not

R :: eXcused from' making disclosures onthe baS|s that it has not fully investigated the case.:f: - -
. Fed. RiCiv. Proc. 26(a)(1)(E); .see also id. Adviscry Committee Notes, 1993 . :

"Amendments at Paragraph (1) (stating: thata party has-the obllgatlon tomakea -

‘reasonable i Inquiry under the circumnstances, focusing.on the facts that are. alleged with < o o

- -particularity): . Rather, a party must respond based on the pleadings.and the: mfonnaflon s

‘reasonably available to it af that time. Rule: 26(a)(1)(E) -Advisory Commrttee Notes

_ "-1993 Amendments at Paragraph (1).

. An example of Wyoming's rmproper ob]ectrons based ona lack of “t”nal posmen" R .
isits response to Interrogatory No. 3. ‘Notably, Interrogatory No. 3 s directly relatedfo - -+ =
L 'paragraph 5 of Wyoming’s Answer,-in which it denies-"that all ‘waters’ of the Tongue - -~ ..~ " .

- -and-Powder River Basins are part of the Yellowstone River System.” Interregatory:No:-

- -3 simply requests Wyoming to provide the factual, documentary, and legal basis forits . B
-asseition. Like initial disclosures, an answer to-an interrogatory regarding specific

" factual-and legal assertions must be provided based.on the information reasonably -

*. available to-Wyoming. In other words, Wyoming:is required to-provide the factual: basis -

- “and legal auithority that support its allegations-and cann_ot be excused from respondlng 3 =

- _-~srmply because it has not oomp[eted |ts rnvestlgatlon

< Legal Conclusron _

_ _ Wyommg also object.to an extraordmary number- of mterrogatones ory the basrs L
" ‘that:an answer would constitute a legal conclusion. -See answers to- Interrogatory Nos;- -

. 3,8,9,10,12, 13, 14, 15, 16, 17, 19, 20,21, 22, 23,24, 25, 26, 27, 28, 29,.30, 31, 32, -
-33, 34, 35, 36, 37, 38, 43, 52, 53, 55, 56(1st1]and subparts (b) and (c}), 61, 63, 69; 70 o

72,73,79, 86, 87, 88, 89, 90, 92, 93, 94, 95, 96; 97, 98, 99, 101, 102, 103, 104 105
Thrs objectlon is contrary to well-established prmcrpies of discovery ,

"Ani interrogatory.is not objectionable merely because it asks for-an-opinion'.o'r'. e

- contention that relates to fact or the application of law tg fact].]" Fed. R. Civ, P,;33:se6 - .~ S
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also Advisory Gommittee Notes, 1970 Amendment Subdms:on {b) {“As to.requestsfor .~

- - -opinions or contentions that call for the appllcahon of law {o- fact; they can be most: -

' - useful in narrowing and sharpenmg the: issues,. wh:ch is a'major purpose of. dlscovery ). 3

" "Many of the: mterregatones for which Wyorning raises this objection.are. directly.related '

.- folanguage found in Wyoming's Answer and-in-its List. of lssuies. -Each mterrogatory
 -fequests that Wyeming identify the factual basis fot its contention-and the legal
. authorities upon which it relies. Thus, each mterrogatory relates to fact and the

_‘-.applzcatton of law to fact. Rule 33 requires a-party to respond to these type of
"__;.mterrogatones m order to- asssst in narrow;ng the: ISSUES - .

‘ ‘: 4 Rellance On Briofs

o ln Wyomlng s responses-to Interrogatory Nos 3 8 9 and 10 it rehes on lts s "_' e
“briefing and.other filings submitted'in this case. ‘This is-animproper objection,.and - .~ |
“Wyoming cannot be excused from provldmg afull and complete:answer on this bas:s Co

.See,.e.g., Equal Rights Ctr. v. Post Properties, ine., 246 F.R.D.:29,35 (D.D.C. 2007)

. {“Because Rule 33(b)(1) requires a party to answer each interrogatory ‘fully,' it is o

. technically i improper and unresponsive foran. ‘answer 16 an interrogatory toréferto - - _
. "outside material, such as pleadings, depositions, or. other 1nterrogatones (cntlng mter :
- -al.'a 7—33 Moores Federal Practloe~C|v1l 3§ 33 103)) ; S

5. - Requiring: Extenswe Investlgatmn ofinformatlon Not Readily Avallable to R

- Wyoming

“Wyoming also objects to a number-of mterrogatones on the basis that:an answer
~ “would reqmre Wyoming to enter into extensive independent research-or investigations
o acqmre organize, compile, or evaluate information not readily available to Wyoming

- or in.the form required by the interrogatory, and which would effectively require

‘Wyoming to prepare its opponent’s case.” Ses, e.g., answer to Interrogatory No. 12, at
22, See generally answers to- Interrogatory Nos. 12, 13, 14,19, 20, 21,22, 23, 24,25,
. 26, 27, 28, 29, 30, 39, 40, 41, 42444546474849 50, 51, 545556 58, 5962 :

B4, 65,66, 67, 74, 75, 76, 77, 78, 80, 81, 82, 83, 84, 85,.86, 87 89, 93, 94, 100, 102.
!nterrogatory No. 13 illustrates the inappropriate nature.of this objectlon ,

~n Interrogatory No. 13, Montana requestS;_that ;Wyomlng:-prowde an answer to
Wyoming's Issue of Law No. 2, including identification of the facts, documents, and
‘legal authority that support Wyoming's position in this regard, and the persons with
knowledge relating to such answer. Wyoming’s Issue of Law No. 2 relates to its .
assertion that Montana is required to undertake certain mtrastate means” prior to
.assertmg its rights under the Compact.

In effect, Wyoming’s position in this regard is an-affirmative defense. Thus, -
‘Mentana is asking Wyoming -about Wyoming's position with regard to an issue-
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. ‘2 irmatively asserted by Wyommg Montana ]S riot askmg Wyomlng 0. prepare
- ‘Montana’s case; rather, Montana is-asking. Wyommg to eXpla:n hiow it will suppcrt its .

B :¢laim that a-call is requnred by identifyingthe applicable facts, documents PErsons; and '. :._ -

- Jaw Wyommg has the burderi to prepare -apd-gstablish its. posmon in this regard and

" ‘Montana i is entitled to discover the information ‘supporting Wyoming's position, based on . B e

: _.Wyommg s-knowledge at the time the interrogatones are answered Cf Rule - K
..-26(3)(1)(E) : .

R 6. Requlrmg Wyommg to Make Pleadmgs

- Wyommg also lnappropnately objects to numerous mterrogatones on: the basus
that an answer “requires . . ."Wyoming fo make pleadings ... . that are not reéquired.” .
- See, e.g., answer to lnterrogatory No. 12,at22. See generaily 12,13, 14, 15, 16, 17, -
19, 20, 21,22, 23, 24, 25, 26, 27, 28, 29, 30 (all of the-fofegoing re- WY’s List of Issues) N
: 86 100 103 Like Wyeming’s other objections, this objectlon is: unsupported ‘ :

Again, Interrogatory No. 13 1llustrates the unacceptable nature of Wyommg s
" .objection, As discussed, !nterrogatory No..13 requests that Wyoming provide the basls '
for its affi rmative assertion. Montana is entitled to learn the basis for Wyommg s .
position, including the facts, documents, and law upon-which it will rely.. See, e.g. in-re
‘Rail Freight Fuel Surcharge Antitrust ng 281 F.R.D. 1, 4 {D:D.C. 2011) (“(" | can'find
nothing in the wording of the fule or its !nterpretatlon that cou]d posslbly bar askmg a
party what- it contends and why.").

7. Reliance'-on Documents Already .Produé'ed" -

Wyomrng -answers many interrogatories by. relymg on Federai Rule ‘of Civil : _
. “Procedure 33(d) and referring to broad ranges of documents in-suppert. See: answers '
. to Interrogatory Nos. 39, 40, 41, 42, 44, 45, 46, 47, 48, 49, 50,-51,.54, 55, 56, 58, 59,
- 60626364656667'68 74757677738@81 8283848589 94, 94100;
_ Thls practice violates Rule 33(d).

‘Rule 33(d) requires Wyoming to s’peelfy buslness records in sufficient detail to
" enable Montana to locate and identify them as read;ly as the respondlng palty
. Wyoming has failed to satisfy this requirement.

For example, in its answer to Interrogatory No. 39, Wyoming states that the - . _
information “may be, but is not necessarily, found in” more than.one hundred thousand :
‘pages of records and documents broadly referenced “or other documents disclosed in
‘Wyoming’s Response to the Joint Document Production Order.” Such an answerisat. -
best elusive and simply serves to delay discovery o which-Montana js entitlied.
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Moreover Rule 33(d) requires ‘that the burden of den\nng or ascertammg the

“answer must “be substantially the same for eitheér: party.” Wyoming fails to assert that ' o

- - the burden of deriving or ascertaining the’ ariswer from hundreds of thousandsof ~ -
. _»;eeords and docyments is substantlally the_same for elther party,: much less. establi h -
1hat this is the caseé. _ . .

To the extent that the answers to any mterrogatorles can be denved from.
Wyomlng s databases, Montana requests that Wyoming allow Montana access to -

- Wyoming’s internal database systems with each State’s respective information . . ' -

" technologists who have familiarity with the operations and capabilities of such
.databases. Otherwise, Wyoming is requlred to provide full and complete narratlve
answers or to fully comply with Rule 33(d)

8 _ ‘Blfurcatlon

- Wyoming objects {o numerous mterrogatones on the basns that they seek S
information and documents pertaining to remedies. See- answers to Interrogatory: Nosg. -
25,39, 40, 41, 42, 45, 46, 47, 48, 49, 50, 51, 54, 55,56, .58, 59, 70,75, 76, 77, 78, 83,
84, 85, 87, 90, 95, 100. In domg S0, Wyomlng m:scharactenzes the substance of the
: -mterrogatones and the narrow scope of the b:furcatlon .

Case Management Order No. 1 (“*CMP No. 1"} bifurcates th!s case intoa “Ilablilty»_ ; ‘

- phase and-a.remedies phase.” /d. at 4, § Il. CMP No. 1 defines the “liability phase” to:.
“include a determination of whether Wyoming has violated the Yellowstone River

. Compact and the amount of such violation.” Ibid. Consequent!y, facts related to- -
remedies are discoverable from another State only aftera. ‘determination has been

" made as to fiability for wolatmg the Compact and as 1o the amount of such a welatton
1d. § VIILA.

Wyoming advocated for the harrow scope of the bifurcation’s |mpact on .
discovery, stating inter alia that discovery allowable during the first phase should mclude :
“evidence on all of the issues of fact and law that the Goustmust ultimately degide; - o
except for the amount of any compensation due-Montana.” ‘Wy.'s Letter Brief Under
CMO No. 6 at 4 (June 28, 2011); see also id. at 2 (stating that the sécond phase of
- discoveryshould be postponed only on the-issue of “money or other future

.consideration that might be ordered by the Court to Gompensate Montana for the actual o

-physical shortage of water that its pre-1950 water rights have sustained”); ibid. (stating
- that Wyoming does not oppose staging discovery “so long as Montana does not :
‘postpone Wyoming's ability to discover Montana’s evidence: of the wo!atnon causet:on R

and damages elements of its case’). :

, Interrogatory No. 25 illustrates that the interrogatories {o which Wyoming states
ihis pbjection arg not directed toward obtalnmg evzdence related fo. "the amount of any
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compensatlon due Montana,” but rather ewdence related to the issues of fact and [aw
. -that the Court must ultimately decide. . Interrogatary No. 25 requests that Wyoming state ’
_-_1ts position and the basis for its position regarding. Wyommg & Jssue.of Law No. 10—that

- Is, the “measure of damages for a proven Wyomiing.violation: pfAmcje V(A)thist caused L

_-hamn to:Montana pre-1950 rights.” This issue refates to issues-of factand law thatthe
‘Court must ultimately decide, including whether Wyoming-has violated the Compact and
-~the amount of any violation. ltis therefore a proper sub;ect of dlscovery in the habllzty

.. .phase of this case.

: _A 8 GumulativeIDupiicative

Wyoming also complains that several mterrogatorles are’ unreasonab!y
cumulatwe or duplicative and that the information can be obtained from another more
convenient, less burdensome, or less expensive source. See answers to Interrogatory
Nos. 3, 32, 89, 93, 98, 100, 102, 103. Notably; Wyoming fails to point to any other
- source from which the information can be obtained. Ses, ¢.g., answer to interrogatory
‘No. 32, at 56. Interrogatory No. 32 illustrates that Wyoming's objection cannot he
sustained.

. Interrogatory No. 32 asks whether Wyommg contends that Montana did not~
satrsfy its intrastate administration requirements in 2004 or 2006 and-asks Montana to-.

- identify the factual and legal support for any such contention. As-explained above,
Montana is entitled to discovery regarding Montana’s contentions and the facts and -
application-of facts to the law that provide support for a particular contention. Further,
Wyoming's answer to Interrogatory No. 32 is a prime exampie of Wyoming’s failure to

- provide any response at all, other than objections, with respect to an‘extraordinary
number of mterrogatones .

10. Knowledge at Time of Answer or Tlme of Interrogatory '

Wyommg objects to at least two mterrogatones on the basrs thatitis unciear .
whether the interrogatory calls for VWyoming's knowledge at the time of answer or at the ;
time the interrogatory was propounded. Mt is a fundamental pnnciple that Wyommg is
required to fully respond to any answer with the knowledge that it has at the time the -
interrogatory.is-propounded. See Rule 26(a)(1)(E), Adwsory Commlttee Notes, 1993
' Amendments at Paragraph (1).

For example, Interrogatory No. 10 is a contention interrogatory, asking Wyoming -
to identify the facts, documents, and authority that stipport its denial of the Complaint’s
allegation that Wyoming has violated Montana's rights under Article V by allowing new
acreage to be put under irrigation in the Tongue and Powder River Basins. Nothing in
Interrogatory No. 10 limits the request to Wyoming's knowledge at the time of its answer -
to the cemplaint. Rather, lngerrogatory No. 10 is atnklngjy srmllar to other contenfion .
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- :nterrogatones regarding the complaint, to whtch Wyommg does not make thfs same
' f‘;objectlon See, e.g:, answersto Interrogatory Nos 3;5,86, 7, 8 &9 L

REQUESTS FOR ABMISSIGN ANB F%EQUEﬁTS F@RPROBUCT!QN

For a!l of the foregomg reasons Wyoming S objectlons to Montana S Requests 3

_ ~for'Admission and Requests for Production are likewisé unavailing. . Montana requests S

" that Wyoming provide a full and complete response to the RFAs and RFPs, aswellas:

‘the interrogatories. Also, please confirm that Wyoming is not withholding any answerto. -~ -

. -an RFA or withholding any documents, data, or other information-on the basis of the
-objections discussed above, other than those documents identified on- the Febriary 1
2012 and July 3, 2012 pnwlege logs.

SUM]\M\R'\‘r

o In conciusmn for all of the foregomg reasons, Montana mustins:st that Wyommg- :
supplement its answers to Montana's First Set of Interrogatories to provide full-and
© complete substantive responses to the following interrogatories: 3-4, 8-10; 12-14, 16--
- 17,.19-26, 28, 30-35, 39, 40-42, 44-51, 54-586, 60, 74-76, 81, 86-89, 91-95 9799, and
103 '

1look forward to discussing these issues with you furthejr. S

V_ery truly yours, -

[ Wechsler

JIW:

Cc: John Draper, Esq
Jennifer Anders, Esq.
James Kaste, Esq.
David Willms, Esq.
.Christopher Brown, Esqg.
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- "-:Concerns w1th ’Wyommg’s Responses o Interrogatones

'." Number

Co;ncern

- B

Wyommg 5 response to Interrogatory No. 3 is nop-responsive. In its Answer .
Wyoming took the posifion that not all waters of the Tongue and Powder Basins‘are -

- | part of the Yellowstone’ System. Montana i is enititled to-discover the factiial and lwal '
- { basis for this denial. - To the extent that Wyommg contends that its answer to - o
{ Interrogatory No. 3 is contained in briefs; please identify the brief and relévant pagcs

In its Answer, Wyoming indicated that it lacked sufficient information to-answer
Paragraph 5 of the Complaint. Montana js entitled to discover the documents or
information in Wyoming’s possession that is relevant to Interrogatory No. 4. Please

| provide copies of those documents, or specifically identify them by bates number, -

In its Answer, Wyoming took the position that its use of new and expanded water ~
storage facilities was not in violation of the Compact, Montana is entitled 1o discover
the basis for this position. ‘Wyoming refers generally to “briefs submitted in this
case” that support its Answer. Please supplement this response by identifying the
specific briefs to which this response refers, including the pages relied upon. To the
extent the briefs do not list all facts which support this paragraph in Wyommg s
Answer, the response should be supplemented accordingly.

In its Answer, Wyommg took the position that allowing water to be irrigated on post—
1950 acreage was not in violation of the Compact. Montana is entitled to discover the. |
basis for this position. Wyoming refers gerierally to “briefs submitted in this case™
that support its Answer. Please supplement this response by identifying the specific
briefs to which this response refers, including the pages relied upon, To the extent the
briefs do not list all facts which support this paragraph in Wyoming’s Answer, the
response should be supplemented accordingly.

10

In its Answer, Wyoming took the position that its use of groundwater was not in
violation of the Compact. Montana is entitled to discover the basis for this position.
Wyoming refers generally to “briefs submitted in this case” that support its Answer.
Please supplement this response by identifying the specific. briefs to which this
response refers, including the pages referenced. To the extent the briefs do not list all
facts which support this paragraph in Wyoming’s Answer, the response should be
supplemented accordingly.

12

Issue of Law No. 1.e on Wyoming’s issues of Fact and Law remains an open question
following the Memorandum Opinion of the Special Master on Wyoming’s Renewed
Motion for Partial Summary Judgment (Notice Requirement for Damages).

Wyoming has identified Issue of Law 1.e as relevant to this proceeding, and there is

| no principled basis to withhold a response. Wyoming is obligated to respond to this

interrogatory with the information that is currently available. Montana is entitled to a
response to Interrogatory No. 12 so that it may prepare for trial in this matter.

13

Wyoming has identified Issue of Law No. 2 as relevant to this proceeding, and there
is no principled basis to withhold a response. Wyoming is obligated to respond to

this interrogatory with the information that it is currently available. Montana requires
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a response to Interrogatory No. 13+s0 that it may prepare for trial in this mater.

14

Wyommg has identified Issue of Law No. 3 as relevant to this proceeding, and there.
is no principled basis to withhold a response. Wyoming is obligated to respond to
this interrogatory with the mfonnatlon that is curréntly available. Montana requires a
response to Interrogatory No. 14 so that it may prepare for trial in'this matter. :

116

Wyommg s answer to Interrogatory No. 16 is tinresponsive. Interrogatory No. 16

| does not inquire as to whether the 2004 Request was a “valid” call, but rather whether

Wyoming contends that the 2004 Request was “futile” as Wyoming defines the term

'in Interrogatory No, 15. The Special Master has found that the 2004 Requést was.a

“valid” call, and Wyoming is obligated to answer Interrogatory No. 16, including aif |
of its sub-parts.

17

Wyoming is obligated to respond fo ﬂns interrogatory with the mformat:aon that is
currently available.  Montana reqmres aresponse to Interrogatory No. 17 so that it
may prepare for trial in this matter.

19

Wyommg has identified Issue of Law No. 4 as relevant to this proceeding, and there
is no principled basis to withhold a response. Wyoming is obligated to respond to
this interrogatory with the information that is currently available. Montana requires a
response to Interrogatory No. 19 so that it may prepare for trial in this matter.

20

Wyoming has identified Issue of Law No. 5 as relevant to this proceeding, and there

' is no principled basis to withhold a response. Wyoming is obligated to respond to
this interrogatory with the information that is currently available. Montana requires a -

response to Interrogatory No. 20 so that it may prepare for trial in this matter.

21

‘| Wyoming has identified Issue of Law No. 6 as relevant to this proceeding, and there

is no principled basis to withhold a response. Wyoming is obligated to respond to
this interrogatory with the information that is currently available. Montana requires a -
response to Interrogatory No. 21 so that it may prepare for trial in this matter.

22

Wyoming has identified Issue of Law No. 7 as relevant to this proceeding, and there
is no principled basis to withhold a response. Wyoming is obligated to respond to
this interrogatory with the information that is currently available. Montana requires a
response to Interrogatory No. 22 so that it may prepare for trial in this matter.

23

Wyoming has identified Issue of Law No. 8 as relevant to this proceeding, and there
is no principled basis to withhold a response. Wyoming is obligated to respond to
this interrogatory with the information that is currently available. Montana requires a
response to Interrogatory No. 22 so that it may prepare for trial in this matter,

24

Wyoming has identified Issue of Law No. 9 as relevant to this proceeding, and there
is no principled basis to withhold a response. Wyoming is obligated to respond to
this interrogatory with the information that is currently available. Montana requires a
response to Interrogatory No. 24 so that it may prepare for trial in this matter.

25

Wyoming has identified Issue of Law No. 10 as relevant to this proceeding, and there
is no principled basis to withhold a response. Wyorming is obligated to respond to
this interrogatory with the information that is currently available. Montana requires a
response to Interrogatory No. 25 so that it may prepare for trial in this matter.

26

Wyoming has identified Issue of Law No. 11 as relevant to this proceeding, and there
is no principled basis to withhold a response. Wyoming is obligated to respond to
this interrogatory with the information that is currently available. Montana requires a

response 1o Intezrogatory No. 26 so that it may prepare for trial in this matter.
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28

Wyoming has identified Issue of Fact No. % as relevant to this proceeding, and there
is no principled basis to withhold a response. Interrogatory No. 28 requests
information that is necessary for one or more of Montana’s claims in this case. In
hght of the Special Master’s recent ruling, however, Montana will voluntarily limit

this interrogatory to the years 1987, 1988, 1989, 2000, 2001, 2002, 2003, 2004 and

2006. For these years, Wyomiing is obligated to respond to the extent that it is
currently aware of facts or possesses documents that are relevant 1o Intenogatory No.
28. |

30

Wyommg has identified Issue of Fact No. 4 as relevant to this proceeding, and there
is no principled basis to withhold a response. Interrogatory No. 30 requests
information that is necessary for oné or more of Montana’s claims in this-case. In -
light of'the Special Master’s recent ruling, however, Montana will voluntarily limit
this interrogatory to the years 1987, 1988, 1989, 2000, 2001, 2002, 2003, 2004 and
2006. For these years, Wyoming is obligated to respond to the extent that it is
currently aware of facts or possesses documents that are relevant to Interrogatory No,
30.

31

Wyoming has not responded to Interrogatory No 31 (b), which seeks information
about the intrastate administration that Wyoming contends is necessary under the
Compact. ' If Wyoming intends to raise this issue as part of its defense in this case,
Montana is entitled to understand Wyoming’s contention. On the other hand, if
Wyoming is not contending that intrastate administration is an issue that is relevant to
this case, then it should indicate that position in a supplemental response. Otherwise,
Montana must insist on a complete answer to Interrogatory No. 31(b) based on the
information currently available to Wyoming.

32

Wyorming has not responded to Interrogatory No. 32, which seeks information about
the intrastate administration that Wyoming contends is necessary under the Compact.
If Wyoming intends to raise this issue as part of its defense in this case, Montana is
entitled to understand Wyoming’s contention. On the other hand, if Wyoming is not
contending that intrastate administration is an issue that is relevant to this case, then it
should indicate that position in a supplemental response. Otherwise, Montana must
insist on a complete answer to Interrogatory No. 32 based on the information
currently available to Wyoming.

33

Wyoming has not responded to Interrogatory No. 33, which seeks information about
the infrastate administration that Wyoming contends is necessary under the Compact.
If Wyoming intends to raise this issue as part of its defense in this case, Montana is
entitled to understand Wyoming’s contention. On the other hand, if Wyoming is not
contending that releasing water from reservoirs in Montana is an issue that is relevant
to this case, then it should indicate that position in a supplemental response.
Otherwise, Montana must insist on a complete answer to Interrogatory No. 33 based
on the information currently available to Wyoming,

34

Wyoming’s answer to Interrogatory No, 34 is not fully responsive because Wyommg
limited its answer to reservoirs in the Tongue or Powder River system. Interrogatory
No. 34 secks a response regarding the State of Wyoming as a whole. Wyoming’s
state-wide practices are relevant for impeachment purposes in the event that
Wyoming has a positive response to Interrogatory No. 33.

35

In Interrogatory No. 35(b), Montana requests the name or names of the individyal or
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individuals “who are most familiar with the e-Permit database.” Montana requu-es thc
names of 1 or 2 individuals so that it can conduct a deposition if necessary. Itis
unresponswe for Wyoming to list “any persons identified in Wyoming’s Initial
Disclosures,” and this interrogatory should be supplemented.

39

In response to subparts (a) through (g) and (k), Wyoming suggests that the
information sought by Montana “may” be found in-approximately 7,815 pages of
documents. This response is insufficient. In response to a similar request from
Wyoming, Montana produced a data-base run. At a minimum, Wyoming should

' respond. in kind, and provide a list of water rights that it claims are pre-1950 water

rights. Likewise, with regard to subparts (h) through (j) and (1) through (p), Wyoming
indjcates that the answer “may be, but {s not necessarily found” in a series of
approximately 39,239 documents, This does not satisfy Rule 33(d) of the Federal
Rules of Civil Procedure and must be supplemented so that Montana can ascertain the
answer to Interrogatory Ne. 39. In particular, with regard to subpatts (n) through @)
in response to the Joint Document Production Order, Montana was shown a series of
maps in the Sheridan Office of the Wyoming State Engineer that depicted irrigated
acreage. Those maps were not listed on Wyoming’s privilege logs, and Montana has
requested copies.

40

In response to subparts (a) through (g) and (k), Wyoming suggests that the
information sought by Montana “may” be found in approximately 7,815 pages of
documents. This response is insufficient, In response to a similar request from
Wyoming, Montana produced a data-base run. .At'a minimum, Wyoming should
respond in kind, and provide a list of water rights that it claims are pre-1950 water
rights. Likewise, with regard to subparts (h) through (j) and (1) through (p), Wyoming
indicates that the answer “may be, but is not necessarily found” in a series of
approximately 39,239 documents, This does not satisfy Rule 33(d) of the Federal
Rules of Civil Procedure and must be supplemented so that Montana can ascertain the
answer to Interrogatory No. 40. In particular, with regard to subparts (n) through (p),
in response to the Joint Document Production Order, Montana was shown a series of
maps in the Sheridan Office of the Wyoming State Engineer that depicted irrigated
acreage. Those maps were not listed on Wyoniing’s privilege logs, and Montana has
requested copies.

41

Wyoming’s response to Interrogatory 41 does not satisfy Rule 33(d). In response toa
similar request from Wyoming, Montana produced a data-base run. At a minimum,
Wyoming should respond in kind, and provide a list of groundwater rights in the
Tongue River Basin,

42

Wyoming’s response to Interrogatory 42 does not satisfy Rule 33(d). In response toa |
similar request from Wyoming, Montana produced a data-base run. At a minimum,
Wyoming should respond in kind, and provide a list of groundwater rights in the
Powder River Basin.

Wyoniing’s response to Interrogatory 44 does not satisfy Rule 33(d). In response toa
similar request from Wyoming, Montana produced a data-base run. At a minimum,
Wyoming should respond in kind, and provide a list of rights in the Tongue River
Basin that have been abandoned since 1950.

45

Wyoming’s response to Interrogatory 45 does not satisfy Rule 33(d). Inresponsctoa

similar request from Wyoming, Montana produced a data-base run. Ata minimum,
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Wyonung should respond in kmd and prowde a Ixst of nghts i the Powder R1ver' ,

Basin that have been abandoned since 1950. -

. -through
151

Wyoming’s responses to Interrogatories Nos; 46 through 5 1 does not sausfy Rule' . ) _
33(d). Many of the documents identified are unresponsive, the burden ismuch -

- greater for Montana to identify the.appropriate documents, and the records.are not S :

specified with sufficient detail. In response to.a similar request from Wyoming,
Montana produced a data-base run. See'Montana’s supplemental responseto
Interrogatory No. 61 of Wyoming’s First Set of Interrogatories. At a minimum,

_ '| Wyoming should respond in kind, and- provide a list of rights that have changed the | '
.| place or purpose of use or the point of dlversmn in the Tongue or Powder River .

Basins since 1950.

I52-55

Wyommg 5 responses to Interrogatory Nos 54 and 55 state that the answer “may” but
“is not necessarily found” in a collection of over 30,000 documents. This does not -
satisfy Rule 33(d). Montana is willing to limit Interrogatory No. 54 to a response for
the years 1987, 1988, 1989, 2000, 2001, 2002, 2003, 2004, and 2006. For example, -
when Montana was in Sheridan, viewing documents that were responsive to the Joint |
Document Production Order, Wyoming disclosed an 11 page document that indicated .

‘the dates that certain water rights had been regulated in either 2004 or 2006. See

Email from P. Michael to J. Draper et al. (March 29, 2012). Wyoming subsequently
claimed work product for this document (although it was not listed on any privilege
log). While the document itself may or may not be work product, the underlying - _
information clearly is not, and Wyoming should immediately provide the undcrlymg :

| information to Montana. The water rights that were regulated by Wyoming in the

years at issue are central to this case, and Montana requires this information.

56

Wyoming’s response to Interrogatory No. 56 states that the answer “may” but “is not
necessarily found” in a collection of over 30,000 documents. It is not even clear from
Wyoming’s response whether there has ever been an instance of an employee of
Wyoming refusing to act upon a call for regulation.

60

Wyoming’s response to Interrogatory No. 60 states that the answer “may” but “is not
necessarily found” in a collection of over 30,000 documents. Most, if not all, of the
listed documents are unresponsive to Interrogatory No. 50. This response does not
satisfy Rule 33(d). Wyoming is responsible for identifying with reasonable
specificity, the documents that represent studies or reports addressing conveyance
losses.

74

Wyoming’s response to Interrogatory No. 74 states that the answer “may” but “is not
necessarily found™ in a collection of over 30,000 documents. Most, if not all, of the
listed documents are unresponsive to Interrogatory No. 74. This response does not
satisfy Rule 33(d). Wyoming should supplement this response by providing
information concerning the wells that are responsive to Interrogatory No. 74,
Montana will voluntarily limit this response to the years 1987, 1988, 1989, 2000,
2001, 2002, 2003, 2004, and 2006.

75

Wyoming’s response to Interrogatory No. 75 states that the answer “may” but *“is not
necessarily found” in a collection of over 30,000 documents. Most, if not all, of the
listed documents are unresponsive to Interrogatory No. 75. This response does not
satisfy Rule 33(d). At a minimum, Wyoming should prowde a list of responsive

wells

{00415680-3}5




76

Wyoming’s respense to Interrogatory No. 76 states that the answer “may” but “is not.
necessarily found” in-a collection of over 30,000 documents; Most, ifnot all, of the
listed documents are unresponswe to Interrogatory No, 76, This response does not

| satisfy. Rule 33(d). Ata mm:mum, Wyommg should provzde a llst of known

measuring devices.

81

'| Wyoming’s response to Interrogatory No 81 states that the answer “may” but “1s not

necessarily found” in a collection of over 30,000 documents. Most, if not all, of the

listed documenits are unresponsive to Interrogatory No. 81. This response does not
‘satisfy Rule 33(d). At a minimum, Wyoming should provide a list of responsive water -

rights,

86-89

Interrogatory Nos. 86-89 seek information. that i is relevant to this proceedmg Ttis not
an adequate response to state that Wyoming has not taken a “final position.”
Wyoming is obligated to answer the Interrogatories to the best of its ability at this
time.

91

Wyoming is obligated to either (A) answer Interrogatory No. 91; or (B) provide
documents showing the organizational structures requested. It is not sufficient to-
state that the information “may™ but *is not necessarily” found in documents that are
not provided.

92-93

Interrogatory Nos. 92-93 seek information that is relevant to this proceeding, It is not
an adequate response to state that Wyoming has not taken a “final position.”
Wyoming is obligated to answer the Interrogatories to the best of its ability at this
time. i Wyoming does not supplement these interrogatories, then Montana will
assume that Wyoming is not making the contentions identified in these
interrogatories.

94

Wyoming’s response to Interrogatory No. 94 states that the answer “may” but “is not
nécessarily found” in a collection of over 20,000 documents, Most, if not all, of the
listed documents are unresponsive to Interrogatory No. 94. This response does not
satisfy Rule 33(d). At 2 minimum, Wyoming should pr0v1de a list of responsive water

rights.

97-99

Interrogatory Nos. 97-99 seeks information that is relevant to this proceeding, It is
not an adequate response to state that Wyoming has not taken a “final position.”
Wyoming is obligated to answer the Interrogatories to the best of its ability at this
time,

103

Interrogatory Nos. 103 seeks information that is relevant to this proceeding. It is not
an adequate response to state that Wyoming has not taken a “final position.”
Wyoming is obligated to answer the Interrogatory to the best of its ability at this
time.
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Governor Water and Natural Resources Division Chief Deputy Attorney General
Matthew H. Mead 123 State Capitol Peter K. Michael
Cheyenne, Wyoming 82002
Attorney General 307-777-6946 Telephone Division Deputy
Gregory A. Phillips  ° 307-777-3542 Fax Jay A. Jerde

November 13, 2012

John B. Draper

Montgomery & Andrews

325 Paseo de Peralta

Santa Fe, NM 87501

Via U.S. Mail and Electronic Mail

Re: Response to your letter of November 2, 2012

John,

I have received and reviewed your letter of November 9, 2012, related to Montana's
inadequate discovery responses. In light of Montana's assurance that it is not intentionally
avoiding providing substantive responses to these simple contention interrogatories, I can only
assume that Montana cannot articulate the basic facts underlying its claims because no such facts
exist. Montana seems to admit as much when it proclaims that it cannot ascertain its own
contentions without further information from Wyoming. [ could not disagree with the
characterization of the course of discovery more. All of the necessary data from which Montana
could determine whether it had a viable claim for damages has been publicly available since
before the suit was filed and/or provided in discovery. Montana has had access to every water
right in Wyoming, the tab books, the Hydrographer reports, the Commissioner diaries, and every
other document from which it could reasonably ascertain whether Montana's farmers had been
shortchanged by Wyoming water users. Complaints to the contrary seem calculated merely to
justify an extension of the expert designation deadline rather than a genuine attempt to identify
additional facts of consequence.

Having reviewed Montana's interrogatories referenced in the letter of November 9th, it
appears that Montana is largely asking Wyoming either to pontificate on legal questions or to
engage in a data analysis of the facts already provided to Montana. While we endeavor to be
helpful, Wyoming will not provide Montana's expert analysis for Montana. = Wyoming will
respond to the specific criticisms in Montana's letter outlining its concerns with Wyoming's
discovery responses by November 21st. In the meantime, I think it would be worthwhile to get
the fundamental informational deficiencies related to Montana's claims for damage before the
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Special Master during the next status conference. Accordingly, in conformity with Section VIII,
G. 1(b) of CMP No. 1, I intend to e-mail Ms. Carter regarding Montana's discovery responses,
and request that we discuss them during the next status conference.

Thank you for your attention to these matters.

Sincerely,

James Kaste
Senior Assistant Attorney General

cc via email:

Jeffrey Wechsler

Jennifer Anders

Jeanne S. Whiteing

Jennifer Verleger

James Dubois

Solicitor General of the United States
Michael Wigmore



