Responses to questions about the Washington D.C. defamation case against
Clack and the National Academy of Sciences (NAS) and the California Labor
Commissioner Case against Stanford University

by Prof. Mark Z. Jacobson, March 27, 2024

1. Did the Washington D.C. trial court or appellate court issue a decision on
your defamation complaint filed against NAS or Clack?

No, I voluntarily dismissed my defamation case before any decision on it.
2. Was there any discovery permitted in the D.C. case?

No. The trial court judge prohibited discovery in the case.

3. Did any judge in in the D.C case issue a finding of fact?

No judge issued any finding of fact in the D.C. case.

4. Has a judicial body in California issued a finding of fact regarding the
statements you alleged were defamatory in the D.C. case?

Yes. I filed a claim with the California Labor Commissioner against Stanford
University, requesting the Commissioner to order Stanford to reimburse me under
Labor Code 2802 for necessary expenses I incurred in filing the D.C. defamation
case. The Labor Commissioner held a hearing with an expert witness, a fact witness,
and arguments and issued a 12-page “Finding of Fact” on June 30, 2022.

5. What was the conclusion of the Labor Commissioner?

The Labor Commissioner ruled (at p. 16) that the Clack Paper stated false facts that
tarnished my reputation:

“The writing and publishing of the Clack paper, to the extreme, tarnished Plaintiff’s
reputation... As such, plaintiff brought suit against Clack and PNAS, to remedy the
damage caused by Clack stating false-facts in his paper, as Stanford refused to
mitigate the damage on behalf of Plaintiff,...” (emphasis added)
https://web.stanford.edu/group/efmh/jacobson/Articles/I/CombiningRenew/22-06-
26-CALaborRulingSummary.pdf

6. What remedy did the Labor Commissioner order?
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The Labor Commissioner ordered Stanford to reimburse me for my own legal fees
for the three years prior to the proceeding and withheld judgment on whether it
would order Stanford to reimburse me for attorney’s fees of Clack and NAS that |
have had to reimburse them for in the D.C. case.
https://web.stanford.edu/group/efmh/jacobson/Articles/I/CombiningRenew/22-06-
26-CALaborRulingSummary.pdf

7. What judgment was issued in the D.C. case?

That I should reimburse certain attorney’s fee expenses of NAS and Clack

8. Were you ordered to pay Clack or NAS personally beyond reimbursing fees?
No.

9. Was NAS required to pay any of its own attorney’s fees?

Yes, NAS was required to pay $107,180 of its own attorney’s fees. NAS requested
$535,903.65 and was awarded $428,722.92 in reimbursements.

10.Why did you have to reimburse any attorney’s fees?

Because the D.C. Court of Appeals interpreted a law for the first time, stating that
one who voluntarily dismisses a defamation case any time after a motion to dismiss
is filed, may be required to reimburse legal fees of the other party even if the
dismissal occurs before a ruling. The Court of Appeals stated (p.11) that “the text is
ambiguous but favors permitting a fee award.” Thus, there was no prior ruling
guiding this decision.

11.Why did you voluntarily dismiss on February 22, 2018 before a ruling?
My reason for  voluntarily  dismissing was  published publicly

(https://web.stanford.edu/group/efmh/jacobson/Articles/I/CombiningRenew/18-02-
FAQs.pdf) the same day of my dismissal as follows:

“It became clear, just like in the Mann case, which has been going on for 6 years,
that it is possible there could be no end to this case for years, and both the time and
cost would be enormous. Even if the motions for dismissal were defeated, the other
side would appeal, and that alone would take 6-12 months if not more. Even if |
won the appeal, that would be only the beginning. It would mean time-consuming
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discovery and depositions, followed by a trial. The result of the trial would likely
be appealed, etc., etc.”

“Second, a main purpose of the lawsuit has been to correct defamation by correcting
the scientific record through removing false facts that damaged my coauthors and
my reputations. While I have not succeeded in having the scientific record in the
C17 article corrected, I have brought the false claims to light so that at least some
people reading C17 will be aware of the factually inaccurate statements.”

“As such, after weighing the pros and cons, I find that [ have no more reason to fight
this battle. I believe it is better use of my time continuing to help solving pressing
climate and air pollution problems.”

In fact, the Mann case took 12 years to reach trial. The reason “[i]Jt became
clear” was that my attorney told me the day of the hearing that, if | won, “the
other side would appeal” rather than face trial. Because D.C. courts were
clogged, it could be 6+ years before finality, as with Mann. Thus, the courts
could not “correct defamation,” which was “[a] main purpose of the lawsuit,” in
a timely manner, and my own fees over 6+ years would be “enormous.”

12.Does the D.C. Court system now permit data falsification in science papers?

Yes, the D.C. Court of Appeals held that statements made in science papers
“require[] so deep an understanding of the relevant science” that it will not consider
whether they are false, fraudulent, or defamatory. Specifically, the court stated (p.
24 of its ruling):

“But to even recount the allegedly false statements lays bare that he is seeking to drag
a scientific debate into court under the auspices of defamation law. To illustrate,
Jacobson alleges that (1) Clack falsely stated that the values in Table 1 of Jacobson’s
article were maximum values when they were in fact average values; (2) Clack
falsely stated that he was unaware of any explanation for the large peak discharge of
hydropower depicted in three figures in the Jacobson article; (3) Clack falsely
claimed that the annual hydropower output represented in Jacobson’s article was
higher than historical averages; and (4) Clack falsely asserted that Jacobson’s work
contained modeling errors. To even form an opinion on whether Jacobson is correct
would require so deep an understanding of the relevant science that these debates lie
squarely within the realm of scientific debate-who is right on these matters is not
something that defamation law polices.”

As such, the Washington D.C. court system now permits scientists to falsify facts
and lie in science papers to defame with impunity.



13.Does the D.C. Court system now hold that the only statements that can be
defamatory are ad hominem attacks or similar statements?

Yes. The D.C. Court of Appeals (p. 23 of its ruling) stated that the only defamatory
comments allowed under D.C. law are ad hominem attacks or other similar
statements. Similarly, the trial court held that the only defamatory statements are
those that accuse one of “misconduct or impugn his integrity.” Statements that don’t
attack one’s “honesty or accuse him of misconduct” cannot be defamatory.

This differs from California law, and most every defamation law in the world. In
California, for example, an ordinary false factual claim of professional error defames
since it imputes to one “incompetence in his trade.” Gould v. Maryland Sounds Ind.,
Inc., 31 Cal.App.4th 1137 (1995).

14.Did NAS and Clack publish false facts?

Yes. As concluded by the California Labor Commissioner (Point 5) and as verified
by four experts (Exhs 1-8) and by admissions from Dr. Clack himself (Exhs 9-10),
Clack and NAS published the following false facts:

1) They falsely claimed Table 1 of the Jacobson paper contained maximum values
when it factually contained average values.

2) They falsely claimed the Jacobson Paper contained a modeling error by falsely
claiming a discrepancy between Table 1 and some figures in the Jacobson Paper
when it was the Clack Authors who made the error by falsely claiming Table 1
contained maximum values.

3) They produced false graphics omitting the inclusion of Canadian hydropower in
the Jacobson paper. Clack admitted (Exh 9) in a presentation on September 21,
2017 that he agreed that the Jacobson Authors “rely on Canadian hydroelectricity
when necessary,” yet he never corrected his false graph.

4) They falsely claimed the Jacobson Paper contained a modeling error with regard
to the high hydropower peak discharge rate in some figures when the Clack
Authors were well aware that the Jacobson Authors assumed turbines were added
to existing dams without changing annual hydropower output. Clack himself
admitted in writing on March 2, 2016, 16 months before the Clack paper was
published, that he understood this “hydropower assumption” and tested it (Exh
10 — “I am not disagreeing with the possibility that it can be done with CSP and
hydro etc....I have done tests on the efficacy of hydroelectric dispatch in 100%

4



CF scenarios.”) but pretended he didn’t know about the assumption in the Clack
Paper, stating (section S1.1) “we hope there is another explanation for the large
amount of hydropower output depicted in these figures.”

15.Do the experts agree that the statements at issue are false facts, not scientific
disagreements?

Yes.

Prof. Howarth

Exh 1: “The issues | address in points #10 and #11 above are questions of fact, and
are examples where the Clack Paper failed to follow due diligence. In my
professional judgement, these facts can be correctly determined from evidence in the
Jacobson et al. paper and in the sources cited there.

Exh 5: “In my professional opinion, the Clack Paper incorrectly took average values
in a table from the Jacobson et al. paper and stated that these were maximum values.”

Exh 5: “Further, the Clack Paper omitted that the hydropower production estimate
in the Jacobson et al. paper included imported Canadian hydropower, and then based
on this omission erroneously stated that the estimate of the Jacobson et al. paper was
excessively high for hydropower.”

Exh 5: “The Clack Paper then stated that Jacobson et al. had made a “modeling
error,” when in fact the Clack Paper was simply mis-stating what Jacobson et al. had
presented.”

Exh 5: “The Clack Paper was not making informed “interpretation of judgement of
data,” but rather was making changes to the factual definition of the data and
omitting information, and then interpreting/judging based on these altered and
omitted data.”

Prof. Diesendorf

Exh 2: “My assessment is that Question 11.1 is a question of fact that I have verified
from studying both the Jacobson PNAS paper itself and its reference 22 (also by
Jacobson), which is the source of the data in Table 1 of Jacobson’s PNAS paper.
Furthermore, the latter reference states clearly on page 2095 that “The table is
derived from a spreadsheet analysis of annually averaged end-use load data” (my
italics). Therefore, the answer to Question 11.1 is “average”, as stated by Jacobson.”

Exh 2: “My assessment is that Question 11.2 is a question of fact that I have verified
from both the Jacobson PNAS paper itself together with its reference 22, which
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states clearly on page 2102 that ‘In addition, 23 U.S. states receive an estimated
5.103 GW of delivered hydroelectric power from Canada’ (my italics). Therefore,
the answer to Question 11.2 is ‘yes’, as stated by Jacobson. *

Exh 6: “This 1s not an interpretation/judgment of data but instead is altering the
factual definition of data.”

Prof. Ingraffea

Exh 3: “Clearly, Clack et al. incorrectly assessed the numbers in Table 1 as
“maximum’” values... This is not a matter of scientific disagreement. Rather, it is a
matter of fact: the numbers in Table 1 are either maximum values, or they are average
values.”

Exh 3: “Claim #2: Clack alleges that it is only “scientific disagreement” concerning
the Jacobson paper use of Canadian hydropower in its calculations. Again, this is a
matter of fact, not opinion: either it does or it does not include such imports. The
Clack paper clearly errs in fact in asserting that hydroelectric output used in the
Jacobson paper calculations is from U.S. facilities only.”

Exh 7: “This is clearly another instance of apparently purposeful obscuring of the
factual definition of data.”

Exh 7: “This is an instance where authors of the Clack paper made an incorrect
inference about the model based on their own altering and obscuring of factual data.”

Exh 7: “The unsupported inference of “modeling error” should have been obvious
to the authors had they thoroughly checked for mathematical computer modeling
error.”

Prof. Strachan

Exh 4: “....it is clear that the answer to the question contained in 10.1 is average, as
correctly stated by Dr. Jacobson...This is a point of fact. 12. Therefore, | am again
perplexed as to why Dr. Clack and his co-authors made yet another basic error...This
1s another point of fact.”

Exh 8: ”This is an instance of altering the factual definition of data. With erroneous
conclusions then arising. It is my perception that changing the definition of data in
this way amounts to reckless / poor scholarship.”

Exh 8: “This is a further instance of altering the factual definition of data. It is my
perception that the Clack paper made a reckless error in this respect. With erroneous
conclusions then arising.”



Exh 8: “The Clack paper makes spurious claims in this respect. There is no evidence
of ‘modelling errors’. It is my perception that this is an example of poor scholarship.”

Exh 8: “The Clack paper again makes spurious claims in this respect. There is no
evidence of ‘modeling errors’. It is my perception that this is an example of reckless
or rash scholarship.”

Exh 8: “When criticizing in a significant way an author’s paper it is accepted custom
and practice to seek clarifications on the issue or issues of an uncertainty or issues
that are in dispute...Failure to seek clarification from an author, especially where
there is a significant rebuttal of a paper would amount to acting in disregard of the
truth.”

16.Do the experts agree that it was unethical and reckless disregard for the
truth for the Clack Authors to refuse to correct their false facts when they
were informed of the correct facts or admitted the facts were false?

Yes.

Prof. Howarth

Exh 5: “Due diligence would also have required that Dr. Clack and coauthors correct
their factual misinterpretation of the Jacobson et al. paper, and do so quickly once
they became aware of their error.”

Exh 5: “Dr. Clack and coauthors should have either withdrawn their manuscript or
completely revise it so as not to perpetuate their error. If they only became aware of
the error after publication in PNAS, they should have asked the journal to publish a
correction, and perhaps an apology.”

Prof. Diesendorf

Exh 6: “Is an author who makes a factual mistake in a review of other people’s work
following due diligence or acting in reckless disregard for the truth or in bad faith
when he or she...refuses to correct the factual mistake when informed about it, with
evidence, after publication? Acting in reckless disregard for the truth and in bad
faith.”

Prof. Ingraffea

Exh 7: “Is an author who makes a factual mistake in a review of other people's work
following due diligence or acting in reckless disregard for the truth or in bad faith
when he or she: Refuses to correct the factual mistake when informed about it, with



evidence, before publication? My answer: This is an instance of reckless disregard
for the truth.”

Exh 7: “Is it unethical or ethical for authors of a paper to REFUSE to issue a
correction to their paper AFTER publication if a material FACTUAL error is
discovered in their paper? My answer: It is unethical.”

Prof. Strachan

Exh 8: “Is an author who makes a factual mistake in a review of other people’s work
following due diligence or acting in reckless disregard for the truth or in bad faith
when he or she...refuses to correct the factual mistake when informed about it, with
evidence, after publication? This is clearly unethical behaviour and in contravention
of accepted academic norms and values. It is fundamentally dishonest. My
perception is that this amounts to gross misconduct,...”



