HEARINGS AND PLEA BARGAINING

MATERIALS
1) Enough lesson handouts for each student (attached at the end of the lesson and
provided in the PICC).
0 Thesearethefilledin“Timeine” handouts.
2) Re-useable white board, markers, eraser (provided in the PICC).
o Thisisprobably going to be useful during thislesson, so if your room
doesn’'t aready have one, you’ re encouraged to bring one.
3) 5copies of the “Timeline” handout (attached at the end of the lesson and provided
in the PICC).
0 Thesearetheblank “Timeline” handouts.
4) Paper for note-taking during the debate (provided in the PICC).

TAKEAWAYS
0 Studentswill be able to understand and articul ate what happens during the
juvenile court process. (Purpose 1, 2, 3)
0 Studentswill be able to discuss the pros and cons of taking a plea bargain.
(Purpose 2, 3, 4)

Noteto teachers: Please make sureto read
through and be familiar with the material in

the appendix as questions are likely to come
up about some topics addressed there.

WELCOME
(Time Check: 2 minutes)

Wel come the students to StreetLaw and remind them of its purpose and your names. Tell
them that during this lesson they will learn about how the juvenile justice process works,
how it differs from the adult system, and how plea bargaining works.

Remind the students that they should not tell you about their individua cases, and should
speak in terms of hypotheticals when they are asking questions — we are not lawyers yet
and so cannot provide them with legal advice.
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INTRO
(Time Check: 8 minutes)

Ask the students whether they think juveniles often get the same sentences for the same

exact crime? Do aquick “whip” around the room, asking each student to share their

thoughts about the different sentences kids get and why they think that happens.
- They might say/talk about:

o

0]
0]

That many of the kids were convicted of the same crimes but some
were sentenced to alot more timein prison;

That accessory to murder can be punished as harshly as murder;
The difference between murder and manslaughter.

- Reasonsfor different punishment can include:

o

O O oo

Plea bargaining;

Perceived potential for rehabilitation;

Different lawyers (both defenders and prosecutors);
Prosecutorial discretion;

Prior arrests.

There will probably be some complaining about the system — don’t dismissit.
Acknowledge that the system isn’'t perfect, but point out that there are things that these
kids did or could have done to affect their sentences. This meansthat a person should
be infor med and become involved in the process—rather than just sitting back and
letting things happen—in order to maketheresults morefair.
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ACTIVITY 1: JUVENILE COURT SYSTEM
(Time Check: 15 minutes)

NOTE TO TEACHERS: In the “Additional Information” section at the end of this
lesson, we have attached a brief chart showing afew additional differences between the
juvenile and adult systems, beyond those linguistic and substantive differences mentioned
in the body of this activity. See: Endnote ‘i.’

Summary for Teachers. The goa hereisfor the students to understand the basic process
of the juvenile justice system and what is happening at each stage.

Introfor Students: In order to get the best possible outcomein their case, a person
needs to be informed about her/his own case and needs to know what’s going on each
time s/he is brought into court. Sometimes court can be a very confusing place, especially
because judges and lawyers sometimes seem to be making up their own language. Right
now, we're going to talk about the juvenile court process and try to figure out what
happens when.

Split the class into groups of about 4 (one teacher per group).
—> Each group should get 1 timeline handout.

In small groups:

e Have the students collectively fill in the timeline from “Gets Arrested” through to
“Goes Home.” Tell them to try to think of everything that they think can happen
to ajuvenile charged with murder between these and try to fill themin, in order,
on thetimeline.

e Emphasizethat it’s okay if they don’t know what the steps are called and that
they should just describe them as best they can.

e NOTE: Some groups will take this opportunity to fill in al sorts of things that
might happen to someone when they’ re locked up. Some of thisis ok — but if
it gets out of hand, put a stop to it and tell them to focus just on what happens
in court.

e Teaching Tip — If they’re having trouble, you can prompt them abit: i.e.
when's thefirst time a kid sees ajudge after s/he gets arrested? Is that when
the trial happens? Does that have a special name? What happens in between
those?

Come back together as a class, and review what the groups came up with:
e Asyou collect their ideas, fill in the stepsin the correct order on the
whiteboard.
-> Include both the students' terms for the stages and the formal terms
(e.g. “trial” and “jurisdictiona hearing”).
- Make sure you have read through the Discussion section so you know
the correct order!
—> Teaching Tip — If they don’t get the right order, tell them this stuff is
tricky and that’s why we' re taking the time to go over it today.
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After the steps of the juvenile justice system are written on the board, talk about each
stage.

- Teaching Tip — Keep thisinteractivel Many of them will know alot of
information, and thisis along discussion so they’ll get bored otherwise.

- Teaching Tip — You might find it useful to distribute the lesson handout here so
the kids have something right in front of them that they can follow aong with.

STEPS OF THE PROCESS:
e Detention Hearing:
0 Asktheclassif anyone knows what thisis.
0 What: the judge weighs the circumstances and seriousness of the offense and
decides whether to detain the minor before trial.
» Basicaly, thejudge decidesif ajuvenile should go home before his
trial, or be held in juvenile hall.
0 When: must occur within 72 hours (NOT counting non-court days) of when
he/she is taken into custody.*
= That meansif | get arrested on Wednesday, it could be Monday before
| have a detention hearing."
o Prop 21" Alert: If | have allegedly committed any serious or violent felony
(which | allegedly have), then | must be detained until the hearing.?

e Fitness Hearing (if requested by the prosecution)®:
0 What: the court determines whether the minor will be tried as ajuvenile or an
adult.
= Note that there are some offenses/circumstances where the prosecutor
has discretion to file directly in adult court (without a fitness hearing)
against minors over 14, and there are some offenses/circumstances for
which minors over age 14 must be tried in adult court.

0 Inmaking this decision, the court may certain factors.

0 Asktheclassif anyone knows what some of these factors are.

o0 Factors. degreeof criminal sophistication; possibility of rehabilitation;
previous delinquent activity; success of previous attempts by the court to
rehabilitate the minor; and the seriousness of the alleged offense.”

o =2>N.B.: From here down, we are describing the process assuming that the
court has decided that the minor will be tried as ajuvenile.

e Adjudication/Jurisdictional Hearing

1 8§ 631, 632; http://www.courts.ca.gov/1216.htm; Alfredo A v. Superior Court, 6 Cal.4th
1212, 1232 (1994).

2 http://www.la0.ca.gov/bal |0t/2000/21_03_2000.html

3 http://www.courts.ca.gov/1216.htm; Cal. Welf. & Inst. Code § 707 (“upon motion by
the petitioner”). .

*Cal. Welf. & Inst. Code § 707.




Hearings and Plea Bargaining

0 When: must be held within 15 days if the juvenileisin custody or within 30
days otherwise.”
0 What: the “trial,” presented to ajudge without ajury
o0 End result: the petition (complaint filed against Jimmy saying what he did
wrong) is either “sustained” (found true) or “dismissed” (found untrue)®
» Theimportant part isthat juveniles are not “ convicted” in juvenile
court —“conviction” is an adult term

e Asktheclassif anyone knows why thisisimportant.

e Thisisimportant because juveniles do not have to write on a
job application that they have a criminal conviction! (Note: We
will talk about that more in another lesson.)

= Often the term “found/adjudicated delinquent” is used instead of
“petition sustained” —thisislike “found guilty” or “convicted,” but
only appliesto kids under 18.

e Dispositional Hearing
0 What: the “sentencing”
= The Probation Officer will make arecommendation to the judge about
what sentence g/he thinks is appropriate.
» Thejuvenile sattorney can challenge this recommendation if there are
good reasons why the sentence (or ‘ disposition’) should be different
(e.g. placement in adrug treatment center for rehab)’
0 Possible dispositions (“sentences’)®:
= Informa supervision (rare for a youth who has been detained)

» Probation —i.e. release with conditions. Ask the classif anyone knows

what some of these conditions are.
e Required to attend school / G.E.D. program / work
No alcohol/drugs/arrests
Curfew
Drug rehab
Electronic monitoring
e Homearrest
= Commitment
e Foster Care
e Group home
e JuvenileHal
o usualy only for temporary detention
e TheRanch
o common for seriousfirst offenses

> Cal. Welf. & Inst. Code § 657.

® http://www.courts.ca.gov/1216.htm (see the section titled Jurisdiction Hearing):
http://www.sfgov3.org/index.aspx?page=558

’ Cal. Welf. & Inst. Code § 706 (juvenile may submit statement)

® http://www.courts.ca.gov/1216.htm
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e TheDivision of Juvenile Justice (DJJ) — previously called the
Cdlifornia Y outh Authority (CYA)
o prison for kids
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ACTIVITY 2: PLEA BARGAINING DEBATE
(Time Check: 15 minutes)

Summary for Teachers. The goa of this activity is for the students to think about when
it isagood ideato plea bargain and when it might not be a good ideato pleabargain. The
activity is a debate — small groups brainstorm, then debate with each other, followed by a
brief discussion.

Introduction for Students:
Ask the class: What is a Plea Bargain®?
0 Definetheterm:
» Thejuvenile admitsto someor al of the charges and in exchange the
DA drops some of the charges, potentia strikes, or agreesto alighter
or different sentence.
= To agreeto apleabargain, the juvenile has to waive (wave goodbye
to) some of her/hisrights (right to a hearing, right to confront accusers,
etc)
= NOTE: Youdon't need to go over the process in depth, but more
information, should you need it, is in the additional information
section below."

Tell the class: For the plea bargaining process to work properly, it isimportant for the
juvenile to have a good working relationship with his lawyer. This is because he will
need to communicate with his lawyer and give her al information that may help him or
that may be significant to his case. He can ask his lawyer to challenge the PO’ s suggested
sentence. Otherwise, the lawyer might go along with what the PO recommends.

e Asktheclassif they know of anyone else who can impact the sentence.

e Some of these people include: the arresting police officer, PO, and judge.
Emphasize that it isimportant to be polite and respectful to all of these people as
well. The important difference between the lawyer and these other peopleis that
the lawyer is the only one that has to keep secret what the juvenile tells them.

Tell the students: We are going to do an activity to learn about when it might make sense
to pleabargain.

Split the class into three groups (one teacher per group): Group 1 will think of all the
reasons why it’s agood ideato plea bargain; Group 2 will think of why it might not be a
good ideato plea bargain; Group 3 will serve as judges, and should write alist of
guestions to ask each side.
e NOTE: Students may not personally agree with the side they’ re assigned to.
Explain to them that thisis the fun and challenge involved in debate.

Give each group 5-10 minutes to brainstorm their arguments.
e Hintsfor Group 1 - Somethoughtson why plea bargaining is good:

® http://www.abanet.org/publi ced/courts/pl eabargai ning.html
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- Why it might be good for a defendant:

e Could get amisdemeanor instead of afelony.

e Might be able to avoid collateral consequences (i.e. side effects) of certain
greater charges — things like sex offender registration, astrike on one’s
record, not being able to seal the juvenile record, etc.

e (For adults especialy) Might be able to avoid lengthy pre-trial detention in

jail.
e Most likely will lose at trial and you'll get alighter sentenceif you plea
bargain beforehand.

- Why it might be good for the legal system:

e If al the cases had to go to trial, the court system would be totally
overwhelmed and defendants would wind up spending more timein jail
waiting to go to trial.

e Pleabargaining saves the government and taxpayers time and money.

e Hintsfor Group 2 — Some thoughts on why plea bargaining is bad:

e Pleabargainsalow dangerous criminalsto get off with light sentences.

e The government should be forced to prove that the charges were true.

e Evenif the charges aren’t true, people might feel pressure to pleabargain
(which means pleading “qguilty”) because they're scared they’ll lose at trial.

e Pleabargaining helpsthe government if it has a weak case because the
prosecutor might be able to get a person to plea bargain even if the he/she
thinks the he/she would have lost at trial.

e Evenif itismore efficient to plea bargain, that’s a bad reason for giving up so
many rights (to trial, confront accusers, etc).

e Pleabargaining leads to big differences in sentences for the same act.

e Someone who accepts a plea bargain is necessarily admitting to a delingquent
act or crime and will therefore definitely have ajuvenile/crimina record
(unlessit islater sedled, which is not aways possible).

e Unsealed records definitely have a negative effect on future job/career
opportunities, college applications, housing options, etc.

e NOTE TO TEACHERS: Make sure this point gets made in the whole-
class debate/discussion. Y ou can aso foreshadow the lesson which
deals with sealing juvenile records.

e Group 3 (thejudges) should discuss prosand cons and try to come up with
guestionsto ask the other two groups.

Come back together as a class.
e Have each debating group pick one person to be the speaker, and give him or her
1-2 minutes to offer arguments.

0 Teaching Tip — Set ground rules, such as speaking time for each side,
response time, procedure for asking the other side questions, etc. Stick to
these rulesto avoid chaos.

o If you have alarge group and more than one student would like to speak,
divide up the arguments and let each participate.
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0 Thegroup of judges should listen and, at the end of each argument, ask
guestions of the debating group.
o Thefull groups, not just the speakers, can help respond to the judges
guestions.
e Let the judges deliberate and declare a judgment.

Post-Debate Discussion:

e Go over any unresolved points from the debate.

e Make sureto point out that it is ultimately up to each person if ¥he wantsto plea
bargain, but also that their attorney probably has a good sense of their chances at a
hearing.”

e Congratulate all sides for making such good arguments and tell them they just did
exactly what lawyers do — take sides and argue the best arguments for that side.

CONCLUSION
(Time Check: 2-5 minutes)

Summarize the Activities:

Ask the students what they |earned today.

(We learned about hearings and plea bargaining. We looked at how the juvenile
justice system operates and what the stages of the process are. We also learned, through
the debate, that plea bargaining has both positive and negative aspects).
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ADDITIONAL INFORMATION

JUVENILE COURT

ADULT (CRIMINAL) COURT

Juvenile = 17 years old and younger.

Adult = 18 years old and up. But some
juveniles can/will be “charged as adults”
for certain crimes.*

Anillega act committed by ajuvenileis
referred to as an offense.

Anillegal act committed by an adult is
referred to asacrime.

A juvenile can be taken to court for status
offenses, e.g.:

- skipping school (truancy)

- disobeying parents

- running away from home.

Adults cannot be taken to court for such
status offenses.

Juvenile hearings are private and
confidential. The public is not alowed to
come watch these hearings.

Adult criminal trials are public and anyone
can come watch atrial.

Juveniles do not have aright to ajury trial
in most jurisdictions.

Adults often do have a constitutional right
toajury tria.

* Proposition 21 may come up because the
kids may know there was a proposition that
allowed for more kids to be tried as adults.
Let them know that we will talk alot about
Prop 21 in afuture lesson.

. Q: When am | supposed to have a hearing if I’ m not in custody?

A If thejuvenileis not in custody, the detention hearing must be held within 15 days of
thefiling of the petition by the DA (W& Section 628). See
http://www.courts.ca.gov/documents/’Y our_Rights and Role in_the Juvenile Court_Pr
ocess.pdf. The DA isrequired to file a petition within 48 hours of the law enforcement
contact with the juvenile. See Cal. Welf. & Inst. Code § 631.

" Q: How has Prop 21 changed when and how kids can be tried as adults?

A Before Prop 21 passed, juveniles who committed certain serious or violent felonies
could betried as adults. But in order for that to happen, the DA had to file a special
transfer motion with the juvenile court and the judge would hold a “fitness hearing” to
determine whether the juvenile wasfit to be tried as an adult. Thisis no longer the case.
After Prop 21 passed, the system eliminated fitness hearings for juveniles charged with
certain serious or violent offenses. Now the DA has the option to file charges directly in
adult court without ever going before ajudge in the juvenile system against (1) juveniles
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14 or older who have committed murder with a specia circumstance or a serious sex
offense, like rape, and (2) juveniles 16 and older who have committed a serious or violent
felony. We are going to talk more about Prop 21 in alater lesson. See
http://primary2000.sos.ca.gov/V oterGuide/Propositions/21text.htm.

v QZ How does the plea bargain system work?

A\: The plea bargaining process:
» Thejuvenile must have atrial within three weeks (or, more precisely, 15 court
days) from the date of the detention hearing (unless the juvenile waives time —tells
his or her attorney to tell the judge that he or she will wait longer than the three
weeks). [Ca. Welf. & Inst. Code 88 657, 682]
» After the detention hearing, the judge sets a date approximately two weeks later
for apre-trial hearing. On the pre-trial date, the defense attorney talks to the juvenile
to see if he or she wants to make adeal (if oneis offered). The defense attorney
negotiates the best settlement for the client.
» Thedefense attorney will try to get rid of afelony because it may count asa
strike.
> After the defense attorney and the DA make a deal the defense attorney will talk
to the juvenile to see if she agrees with the deal and to explain the rights she would be
waiving.
> If thejuvenile agrees to the pleabargain, the juvenile and her attorney will go
before the judge.
» Thejudge will ask if the matter has been resolved. The defense attorney will tell
the judge what the agreement is, and the judge will ask the DA if she agrees. Then,
the judge will tell the defense attorney to advise his client.
» Thejudge or defense attorney will ask question by question if the juvenile waives
her right to atrial, to cross-examine witnesses against her, to subpoena witnesses on
her behalf, to testify on her own behalf, and to remain silent. She will answer yesto
each of these questions. Explain to the juveniles what each of these rights means, and
if they don’t understand they should tell the judge or their defense attorney that they
don’'t understand what it means. This can be astressful time for the juvenile, as many
do not understand what is happening during the plea colloquy. Remind the students
that they can stop and ask questions of the judge or attorney at any point if they don’t
feel comfortable with what is going on. Also remind students that they should answer
the judge’ s questions clearly and respectfully (*Yes, Your Honor” or “No, Your
Honor).

v QZ What can be done about a public defender who is too quick to pleawhen the
juvenile wants a hearing? Does the juvenile have any recourseif he or sheisreally
dissatisfied? Can the juvenile get a new public defender?

A Thejuvenile client has control of the proceedings. If ajuvenile wantsto go to trial,
they go to tria. If the juvenile does not want to accept the plea, the pleawill not be
entered. Remind the juveniles that public defenders have seen tens or hundr eds of cases
and they have a good sense of what will fly and what will not. IF the juvenile still wants
to gototrial, there are four possible options:
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They go to tria. Statistically speaking, it is more likely than not that the defendant
will be found guilty at trial. This can have huge ramifications because a DA may be
willing to reduce or drop some charges or potential strikesin a plea bargain, and thus
going to trial potentially could result in a stiffer sentence and strikes (thisis
sometimes derisively called a“trial tax”).[In 1998, 63% of those juveniles charged
with afelony in adult court were convicted, according to research reported by the
Bureau of Justice Statistics:

http://bjs.oj p.usdoj.gov/index.cfm?ty=pbdetail & iid=1039]

The public defender thinks that the juvenile's caseis so poor that the juvenileis so
unreasonable not to accept the pleathat the public defender tries to get the juvenile
declared incompetent. (This can happen if the juvenile truly has serious mental
disabilities.)

If the public defender outright refuses the client's wishes, which isvery rare, the
juvenile can move the court to replace his or her attorney with another. Thisis called
aMarsden motion. See People v. Marsden, 465 P.2d 44 (Cal. 1970) (en banc). They
arerarely granted.

The juvenile (theoretically) always has the option of firing his or her public defender
and hiring a private attorney. For obvious reasons, thistoo is rare.
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