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Hamdi et al. v. Rumsfeld, Secretary of Defense, et al. could prove the undoing of the Bush administration’s legal defense of the abuses at Guantanamo Bay. In this case, four British citizens are suing Secretary of Defense Donald Rumsfeld as well as a host of Army and Air Force Generals and policy apparatchiks for allegedly authorizing the use of torture in Afghanistan and Guantanamo Bay. The four were captured in Afghanistan, either by Americans or America’s ally, the Northern Alliance, and transported to Guantanamo Bay in Cuba where they were held for over two years. Their status there was not as enemy combatant, which guaranteed them certain protections under the Geneva Convention, but rather as unlawful combatants. They were held without being charged of a crime, without legal representation and were never even brought before a military judge until Rasul v. Bush established their Habeas Corpus rights. They were released in March 2004 without being charged.


Their suit accused Rumsfeld et al. of false imprisonment and torture. They were allegedly hit with rifle butts, punched, kicked, “short shackled” in cramped, painful positions and threatened with unmuzzled dogs. Their cells were cold and exposed to the elements, little better than cages and medical care was denied. The plaintiffs contend that this 

was the result of deliberate and foreseeable action taken by Defendant Rumsfeld to flout or evade the United States Constitution, federal statutory law, United States treaty obligations and long established norms of customary international law. This action was taken in a misconceived and illegal attempt to utilize torture and other cruel, inhuman, or degrading acts to coerce nonexistent information regarding terrorism.

As they are not American, they are suing under an obscure law called the Alien Tort Statute or Alien Tort Claims Act that allows foreigners to sue for tort (civil damages) only. No criminal charges can be filed. This little know statute, passed as part of the Judiciary Act of 1789 reads thus:

That the district courts shall have…. cognizance, concurrent with the courts of the several States, or the circuit courts, as the case may be, of all causes where an alien sues for a tort only in violation of the law of nations or a treaty of the United States.

The Alien Tort Statute had been used a mere 21 times since the law was passed in 1789. The courts have upheld jurisdiction for only two of those cases.
 But the results of Filartiga v. Pena-Irala (1980)
 have changed everything. In this case the court upheld jurisdiction and finally found guilty a Paraguayan ex-police officer for torture and murder of Joelito Filartiga. Pena-Irala, the Paraguayan ex-officer, was about to be deported from the U.S. Filartiga’s family in America contacted human rights activist and lawyer Peter Weiss, requesting that he find some way to prosecute Pena-Irala before he was deported back to Paraguay where he would be safe from prosecution. Weiss had to be creative and be quick about it; only three days were left before the deportation. 

His idea, to use the Alien Tort Statute as a human rights tool, had no precedent and was a long shot. How could he convince an American court to accept jurisdiction over an event that happened in another country to non-American citizens. Even if he could achieve that, how would he prosecute the alleged torture under the vague phrase “violation of international law?” Weiss filled the suit after a mad dash to the courthouse only one day before Pena-Irala was to be deported. His gamble paid off. Filartiga won a 10.4 million dollar verdict and the 2nd Circuit Court affirmed Weiss’ interpretation of the ancient statute. 

Once the precedent of ATCA as a human-rights tool had been set there were a wave of cases. As of 2003 there have been at least 62 cases using the Alien Tort Statute brought in U.S. courts.
 This new use of the statute has tangled the courts. The question of what is meant by “international law” and what precisely were the Founding Fathers’ intentions for this statute are the key issues that the courts have been grappling with. As no real precedent exists for the statute, the justices must examine the original context in which it was written. 

The district courts have been anything but consistent in their Alien Tort Statute rulings. Some have relied on a strictly “originalist” or “constructionalist” views of the American Constitution that prevents any grant of jurisdiction without explicit consent of Congress. Others district courts have give the statute broad meaning, arguing that America’s Founding Fathers intended no such strict reading of the Constitution. Much has changed from the original Constitution, they assert, from the abolition of slavery to the enfranchisement of women. Reading the Constitution as a “living document” that changes over time is necessary for a just judiciary. 

The Supreme Court has taken only one Alien Tort Statute case, but did not set true precedent. The case of Sosa v. Alvarez-Machain was too obscure and shed little light on the Supreme Court’s thoughts on the statute, though it was not without some interest. Alvarez-Machain was a Mexican national who allegedly helped torture and kill a DEA agent operating in Mexico. The DEA conspired to apprehend him by contracting a bounty hunter to kidnap him and bring him to the U.S. where he would be arrested. Alvarez-Machain sued under the Alien Tort Statute claiming that the kidnapping was violation of international law. 

The Supreme Court disagreed, though in ambiguous manner. Habeas Corpus (release from unlawful imprisonment) is dear to the United States and can only be suspended in times of revolt or similar dire circumstances. The most famous (or infamous) suspension of Habeas was during the Civil War. Lincoln’s administration argued that the sedition was tantamount to rebellion and as rebels were not part of the Union they could not enjoy the liberties that American citizens did. No such tortuous distinction between American citizens and foreigners were at the root of Sosa v. Alvarez-Machain, but rather the rights of foreigners. Are foreign nationals afforded the same rights, including protection from unlawful imprisonment, as American citizens or are they assigned a second tier of lesser rights? 

The Courts decision was that as Alvarez-Machain was only in the bounty hunter’s illegal custody from one day Alvarez-Machain had not experienced any “violation of international law” and his claims were not actionable under the Alien Tort Statute. Though they dismissed his claims, they offered a limited insight into the Supreme Court’s view of the Alien Tort Statute. They affirmed that the statute did not require express authorization from Congress to be actionable, saying, 

This does not mean, as Sosa contends, that the ATS [Alien Tort Statute] was stillborn because any claim for relief required a further statute expressly authorizing adoption of causes of action. Rather, the reasonable inference from history and practice is that the ATS was intended to have practical effect the moment it became law, on the understanding that the common law violations thought to carry personal liability a the time: offences against ambassadors, violation of safe conducts, and piracy. Sosa’s objections to this view are unpersuasive. 


While it is correct to assume that the First Congress understood that district courts would recognize private causes of action for ceratin torts in violation of the law of nations and that no development of law in the last two centuries has categorically precluded federal courts from recognizing a claim under the law of nations as an element of common law, there are good reasons for as restraining conception of the descretion of federal court should exercise in consideringsuch a new cause of action. In deriving a standard for assessing Alvarez’s particular claim, it suffices to look to the historical antecedents, which pershude this Court that federal courts should not recognize claims under federal common law for violation of any international law norm with liess dfinite content and acceptance amoung civilized nations that the 18th century paradigms famliliar when section 1350 [the Alien Tort Statute,referred to by section in the Judiciary Act of 1789]


This seems to establish that though the Supreme Court does not consider one day of illegal custody to be a violation of the law of nations, there are customary norms, inferred by common law, that could be actionable under the statute. However, Sosa v. Alvarez-Machain was an odd case and split the Supreme Court in a different manner than a case in the style of Filartiga v. Pena-Irala. Justice Scalia, every liberals favorite whipping boy, dissented from the ruling not because he did disagreed with the majority throwing out Alvarez-Machain’s Alien Tort Statute claim but rather because he disagreed with the manner in which the conclusion was arrived at. Scalia, openly scornful of those who consider the Constitution a “living document” that could evolve over time, said that as there was no legislation by Congress specifying the actions that would give the statute teeth, he could not agree with the majority, even if agreed with their decision. Scalia, in a blistering dissent, spelled out his originalist beliefs and why they contradicted the court’s decision.

In modern international human rights litigation of the sort that has proliferated since Filartiga v. Pena-Irala…., a federal court must first create the underlying federal command. But “the fact that a rule ahs been recognized as [customary international law], by itself, is not an adequate basis for viewing that rule as part of federal common law.” …In Benthamite terms, creating a federal command (federal common law) out of “international norms,” and then constructing a cause of action to enforce that command through the purely jurisdictional grant of the ATS, [Alien Tort Statute] is nonsense upon stilts….The Court would apparently find authorization in the understanding of the Congress that enacted the ATS, that “district courts would recognize private causes of action for certain torts in violation of the law of nations.”


This is the standard argument employed against Alien Tort Statute by a variety of human rights abusers. Yes, they argue, the crimes committed were horrible, but there is simply no recourse in the American legal system for foreigners. However, I believe there is evidence that the Founding Fathers intended the Alien Tort Statute to be an expansive law, giving foreigners equal justice in the American courts.

Original Intent; The Constitution, The Judiciary Act of 1789 and the Founding Fathers

A boilerplate argument for the defense in an ATS case is that the original intent of the Founders’ was very different from the present interpretation. These “originalists” content that the Constitution should be interpreted in its original context, that it is not a living document that evolves to fit the times. Change must come through legislation, not adjudication. Foreign relations problems, discouragement of business and separation of powers are all reasons that are commonly used in motions to dismiss. 

The counterargument is that the Founders did mean for the Constitution and the following judicial acts to be interpreted by modern standards. The modern concept that international law includes basic human rights would allow aliens to sue for tort under ATS

Both sides of the debate over ATS cite the Founders’ intents freely. It is hard to examine their exact meaning, even though revolutionary America is well documented. Many of the Founders have multiple contradictory statements and it is easy to quote them out of context to support the opposing argument. For instance, the main debate of that age was states’ rights versus federal-style government. 

Those who oppose the liberal interpretation of ATS often use the Founders’ own words to support their arguments. However, there is evidence in the historical records to show that the Founders deliberately extended federal court jurisdiction to include such cases and that they supported a broad interpretation of the law of nations. An examination of revolutionary-era American foreign policy, congressional debates, important political figures and early court cases supports the post-Filartiga version of ATS.

The Second Circuit Court decided in Filartiga v. Peña-Irala that the “international law” in ATS did encompass modern human rights as a cause of action. But only a year later a D.C Circuit Court unanimously dismissed a similar case, Tel-Oren v. Libyan Arab Republic (1981).
 In this case representatives of the deceased and injured parties of a bomb attack on a civilian bus brought suit against the Libyan Arab Republic. The judges each wrote different reasons for dismissal, but a common theme was that international law did not cover the crimes allegedly committed. Judge Edwards contended that international law was a narrow category.
 He acknowledged that it was possible for a crime to fall under the umbrella of international law and thus under jurisdiction, but he did not feel that Tel-Oren was actionable under ATS. Judge Robb went even further, saying that the judicial branch would have overstepped its powers if it allowed the case to proceed. Relations with foreign states and foreigners were a subject for the executive branch of government, not the judiciary. Additionally, he stated that the case did not involve a violation of international law. His view of the law of nations in ATS was contrary to the Filartiga opinion, itself based on earlier rulings.

The earlier case precedents that Judge Robb cited and rejected were the Paquete Habana (1900)
, the United States v. Smith (1820)
 and The Nereide (1815)
. These three cases established that international law could be included into federal law. The Nereide was an English ship taken by an American privateer during the War of 1812. A Spanish merchant had property seized in the ship and as Spain was a neutral country in the war the merchant tried to regain his losses in an American court. He won his case, with Chief Justice John Marshall saying, "the Court is bound by the law of nations which is a part of the law of the land."
 

U.S. v. Smith involved an American, Thomas Smith, who aided in the capture and plunder of a Spanish ship. An Act of Congress in 1819 had explicitly forbidden piracy, which made the crime actionable under Alien Tort Statute. But Justice Joseph Story wrote that Congress need not spell out the crimes that are violations of the law of nations. The judiciary was capable of making its own interpretation "by consulting the works of jurists, writing professedly on public law; or by the general usage and practice of nations; or by judicial decisions recognizing and enforcing that law."
 This certainly provides for a contemporary version of the law of nations, which would include such crimes as genocide, rape, torture and summary execution. 

While the “originalists” say that ATS was meant for very specific cases like piracy, protection of ambassadors and violations of safe conduct, a close look at the Founders’ foreign policy provides evidence to the contrary.

As Supreme Court Justice James Wilson, a signer of both the Declaration of Independence and the Constitution, said, “the first and governing maxim in the interpretation of a statute is, to discover the meaning of those who made it.”
 

Before the Judiciary Act of 1789 was passed a case was brought before the mayor’s court of New York, Rutgers v. Waddington (1784),
 that has some bearing on the Founders’ intentions for the law of nations. In this case New York had passed the Trespass Act that allowed the recovery of damages to those whose property had been damaged by the British occupation of New York during the Revolutionary War. Rutgers sued Waddington for damaging her pub during the occupation. Waddington, an Englishman, was defended by Alexander Hamilton, one of the best known Founders. At the time the Articles of Confederation dictated the nation’s legal system and the thirteen different states had a tangle of laws with no higher authority. Hamilton, a Federalist, used the defense that the British as conquerors of the city had the right under the law of nations to the property and that no nation could hold their laws above the law of nations. Though a counsel’s argument cannot always be taken as his own opinion, his defense in this case could give a window into his reasoning for the Judiciary Act of 1789. 

The U.S. did codify the tradition of non-aggression toward the enemy’s fishermen once, which gives insight not only into the nation’s adaptation of international law but also a glimpse of the Founders’ intents. In 1785 a treaty with Prussia was drafted by John Adams, Benjamin Franklin and Thomas Jefferson, three of the preeminent Founders, that proposed in the event of war between the two countries each side would do their utmost to prevent civilian harm. The treaty reads,

all women and children, scholars of every faculty, cultivators of the earth, artisans, manufacturers, and fishermen, unarmed and inhabiting unfortified towns, villages or places, and in general all others whose occupations are for the common subsistence and benefit of mankind, shall be allowed to continue their respective employments, and shall not be molested in their persons, nor shall their houses or goods be burnt or otherwise destroyed, nor their fields wasted by the armed force of the enemy into whose power, by the events of war, they may happen to fall; but if anything is necessary to be taken from them for the use of such armed force, the same shall be paid for at a reasonable price

The terms sound remarkably modern in their concern for the cost of war to civilians. If the Founders were willing to include protection not only for foreign fisherman but also foreign “women, children…and all others whose occupations are for the common subsistence and benefit of mankind,” then it seems likely that they intended for a very liberal international law to be implied within Federal law. That the Founders signed this very modern and liberal sounding treaty with Prussia likely means they considered the terms to be customary international law that would apply to all of America’s foreign relations. This would allow for modern, dynamic interpretation of the law of nations in ATS that would include human rights. It could even be read to include environmental impact on aliens, an interpretation that has never been allowed under ATS claims in the federal courts.

During the Constitutional Convention in 1787 the Founders took great care to give foreigners fair treatment as wars of the time were often sparked by injury or insult to individuals. They kept in mind that following international law was the best course for avoiding such affronts. James Madison questioned one plan for government, asking, “will it prevent those violations of the law of nations and of treaties which if not prevented must involve us in the calamities of foreign wars? A rupture with other powers is among the greatest of national calamities.”
 John Jay, later a Supreme Court Chief Justice, said at the same convention that, “It is of high importance to the peace of America that she observe the laws of nations.”
 These references to law(s) of nations mean more than just piracy, ambassador protection and violation of safe conduct. The Founders use the phrase in a much broader sense. The law of nations in this case covers everything necessary for comity between nations and implies that the U.S. incorporates the law of nations into federal law.

The question of separation of powers will often arise in ATS cases. Because the plaintiff is an alien, there is always the likelihood that the case will involve or affect foreign policy. Judge Robb and Judge Robert Bork of the D.C. Circuit Court in their motions to dismiss Tel-Oren cited a conflict with the executive branch. They reasoned that the executive branch decides foreign policy and a liberal interpretation of ATS would infringe upon that separation of power.

In spite of what Judges Robb and Bork said, there are several points that would allow for the judicial branch to take some role in foreign affairs. 

In 1794 a French fleet, led by an American, sacked the British colony of Sierra Leone. The British protested, but if the American government gave the British reparations they might anger France, who might respond with sanctions or hostilities. However, if the British were not satisfied they could also levy sanctions or declare war.  The solution was for Attorney General Bradford to recommend that the British plaintiff use the U.S. courts to settle the matter, specifically pointing out that ATS provided a legal avenue for reparations. By having the politically neutral courts decide the case the politicians were spared from having to make a potentially war-starting choice.
 It can be said that Bradford only used ATS to escape a difficult foreign relations problem, however, this is part of the reason why ATS was created: to give thorny foreign affairs impartial justice in the federal courts. This shows that the Founders did mean for the judiciary to take some role in foreign affairs, contrary to what Judges Robb and Bork claim.

Hamilton explained exactly this in the debates that led to the Judiciary Act of 1789. He stated that as the courts were impartial and unbiased by politics they would be best equipped to deal with torts filed by foreigners.

Hamilton reasoned that, “as the denial or perversion of justice by the sentences of courts, as well as in any other manner, is with reason classed among the just causes of war, it will follow that the federal judiciary ought to have cognizance of all causes in which the citizens of other countries are concerned.”
 

Judge Bork raises a valid point that the judiciary has not been given explicit direction under ATS. He reasons that if the judiciary has not been given clear instruction by Congress as to the law of nations that the courts should not take it upon themselves to interpret such a vague and imprecise statute.

It is true that the Founders were wary of the power of an unchecked judiciary. In colonial America the judges were appointed by England with the result that the Founders were careful in apportioning judicial power.
 The Judiciary Act of 1789 was a compromise between states’ rights advocates and Federalists. It gave the state courts legitimacy while at the same time establishing the Federal Court as supreme.
 This concern of states’ rights versus federal power is of a different nature than Judge Bork’s unspecified statute. The Founders were worried about the Federal Courts infringing states’ rights. There is no mention of the Federal Court being strictly bound by the legislature; in fact the opposite is true.

Worrisome to Founders was an unchecked legislative branch. Several of the Founders had participated in the creation of constitutions for their home state and knew the results of an unchecked legislature. Jefferson admitted in 1781 that the constitution of Virginia granted too much power to the legislature, which had become despotic. Jefferson noted that 172 elected tyrants were the same as one tyrant to the people. This was not what America had fought for. 
 Madison also observed that the tendency was to give all power to the legislature and that some check was needed to balance the government.

There was no such thing as judicial review under British law, but there was a common law precedent. Sir Edward Coke in the sixteenth century had invoked the Magna Carta as a common law that even kings are bound to obey. Though chief justice of the Court of King's Bench and bound to look after the King’s interests, he insisted that common law trumped the imperial decree. He was instrumental in codifying England’s common law.  Coke’s style of politics was popular among in Revolutionary-era America. The Founders had used his reasoning in fighting England and King George III. Coke’s declaration in 1610 that the courts could strike down an act of parliament that contradicted common law was the first instance of judicial review in England. Though England did not pass Coke’s declaration into the law, the young Supreme Court would adopt the concept and the Founders would recognize it as an important check on legislative powers.

The Rutgers v. Waddington is again a source of the Founders’ intent. This case was decided in a New York court before the Constitution had been ratified or any Judicial Acts passed. The New York legislature had passed the Trespass Act that contradicted a treaty America had with France, The Treaty of Paris.
 Because there was no federal court system the states could pass laws that interfered with other state or national laws. Future Supreme Court Chief Justice John Jay later noted during the Constitutional Convention that it would be best for foreign policy if one court had jurisdiction over the whole country.

Despite Hamilton’s efforts for the defense, Rutgers v. Waddington was decided in favor of the plaintiff. The judge ruled that the legislature was supreme and that any judicial attempt to undermine it would be akin to subverting the people’s will.
 Hamilton had argued otherwise for the defense and would use the same opinion of judicial review in crafting the Judiciary Act of 1789. The Founders recognized the need for a strong judiciary to restrain the legislative branch. 

The extent of the powers the Founders meant to grant to the judiciary is demonstrated in the landmark case Marbury v. Madison (1803)
. William Marbury had been promised a Federal judgeship by President John Adams’ administration. Then, as now, judicial appointments are charged, often political, affairs. When Jefferson was elected president he refused to honor Adam’s promise. Marbury sued Secretary of State James Madison, the man responsible for appointing judges under Jefferson. The Supreme Court Justice John Marshall was faced with a dilemma: if he ruled in favor of Marbury the Court could issue an order to Madison but there was no way to force Jefferson to uphold the appointment. If he sided with Madison it would seem that the Court was afraid of the political fallout. Either way the Court would seem irrelevant or politically motivated. Marshall managed to avoid both by declaring that Jefferson should have appointed Marbury but that the section of the Judiciary Act of 1789 that allowed the Court to order Madison was in conflict of section III of the Constitution and therefore unconstitutional.
 

This was the first time an act of Congress was declared unconstitutional. Marbury v. Madison not only provide precedent for a strong judiciary but also allows for the courts to address quasi-political questions. The courts are not asked to exist in a political vacuum. If the Founders gave the court not only the power of judicial review but also a tacit political role then the breadth of ATS could be expanded. The common ATS defense that the courts are improperly being used as political forums does not hold water. 

Again, Hamilton’s debates during the Judiciary Act of 1789 support Marshall’s ruling. Hamilton said, “So great a proportion of the cases in which foreigners are parties involve national questions that it is by far most safe and most expedient to refer all those in which they are concerned to the national tribunals.”

Impact on Hamdi et al. v. Rumsfeld, Conclusion


If Hamilton’s belief that the judiciary is not only capable but necessary to handle foreign affairs justly, then Hamdi et al. have an excellent case against Rumsfeld et al. The excesses at Guantanamo Bay are readily apparent. A leaked Red Cross report only last week confirmed that many, if not all, of Hamdi’s allegations are correct. And the jurisdictional argument has been rejected by the Supreme Court in Rasul v. Rumsfeld. The final part necessary for strong suit against Rumsfeld et al. would be for the Supreme Court to find the conditions in which they were held to be actionable under the Alien Tort Statute. This is the most ambiguous piece in the case. The proof and jurisdiction issues have been dealt with already; the third and final piece will make or break Hamdi’s case.


I believe there are actionable causes in this case under the Alien Tort Statute. A close examination of the Founders provides evidence for a liberal (“expansive” is the pejorative term Scalia uses) interpretation of the statute. With these actionable causes as a capstone to the case, Rumsfled et al. will have to put a spirited defense or risk losing an embarrassing and expensive suit. 
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