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This brief examines the question of whether the Hague Regulations and the Fourth
Geneva Convention are applicable to the Gaza Strip, the West Bank and East Jerusalem.
It outlines the debate over the applicability of these instruments, sets forth the relevant
provisions, and reviews the positions of the different parties involved on these issues.
Following the practice of the United Nations (UN), this policy brief will refer to the Gaza
Strip, the West Bank and East Jerusalem as the “Occupied Palestinian Territory” (OPT).1
IHL comprises several conventional legal instruments, including the four Geneva
Conventions of 1949 and their Additional Protocols of 1977. It also includes a number of
customary norms based on the universal acceptance of conventional rules such as those
contained in the Hague Regulations of 1907 pertaining to the conduct of hostilities (see
Applicable IHL Instruments). The most comprehensive set of rules relating to
occupation is found in the Fourth Geneva Convention of 1949. These rules impose
specific obligations – in terms of the treatment of civilian persons, assets and territory –
on the parties to an armed conflict.
The Convention enters into force as soon as the conditions for its applicability have been
fulfilled (conditions which will be discussed in detail below). No particular decision or
determination by an external authority is required for the Convention to enter into force.
For various reasons, though, parties to armed conflicts often dispute whether the
conditions for the applicability of IHL have in fact been met. The applicability of IHL to
the OPT is a case in point.
It should be noted that Israel’s objection to the applicability of the Fourth Geneva
Convention to territories it occupies is far from unique. The majority of occupying
powers since 1949 have contested, at least in part, the applicability of the law of
occupation in the territories they occupied, such as in the case of Iraq in Kuwait (1990),
Russia in Afghanistan (1979-1989), Indonesia in East Timor (1975-1999) and the U.S. in
Granada (1983) and Panama (1989). One reason for this opposition is that occupying
powers often fear that acquiescing to the applicability of the law of occupation to
territories under their control may have implications beyond the protection of the
occupied population.
The applicability of the Geneva Conventions of 1949 to the territories occupied by Israel
in the 1967 war has been at the center of a bitter debate for more than 30 years. Although
no interested party claims that IHL as a whole is inapplicable to the OPT, Israel has
consistently argued against the applicability of the Fourth Geneva Convention2 to the
territories it has occupied since 1967, including the Gaza Strip, the West Bank (referred
to by the Israeli government as “Judea and Samaria”), and East Jerusalem (which –
unlike the rest of the OPT – Israel progressively annexed after 1967). At different times,
Israel has occupied other territory in the region, including the Sinai Peninsula and
southern Lebanon, and it continues to occupy the Golan Heights. Though these
occupations have triggered similar legal debates, this brief will be limited to the Occupied
Palestinian Territory.
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This brief will review first the legal position of the Israeli Government that the Fourth
Geneva Convention is not applicable de jure (i.e. as a matter of law) to the OPT,
including the specific perspective of the Israeli High Court of Justice. The brief will then
review the arguments made by other State Parties to the Geneva Conventions and various
UN bodies (including the General Assembly and the Security Council), as well as the
International Committee of the Red Cross (ICRC), arguing for the applicability of the
Fourth Geneva Convention to the OPT. This policy brief will also examine issues
specific to East Jerusalem
Finally, this policy brief will review the present legal situation under the “Oslo Peace
Process,” particularly the conclusion of a series of agreements between Israel and the
Palestine Liberation Organization (PLO) on the establishment of a Palestinian Interim
Authority. Arguably, the signing of these agreements substantially modified Israel’s
responsibility for the situation in the OPT, and therefore also possibly the question of the
applicability of IHL in that context. Issues specific to the Oslo Peace Process, as well as
the current intifada, will be dealt with at the end of this policy brief.
Israeli Arguments Against the de jure Applicability of the Fourth Geneva
Convention
The Legal Position of the Israeli Government
Several interlinked arguments are invoked by Israel to claim that the Geneva
Conventions, and in particular the Fourth Geneva Convention, are inapplicable de jure in
the OPT.
The central argument has to do with the status of the territories before they were occupied
in 1967, when the Gaza Strip was occupied by Egypt and the West Bank by Jordan.3 The
starting point of this argument is that the Fourth Geneva Convention does not apply to all
occupations,4 and that a careful reading of common Article 2 (which appears in all four of
the Geneva Conventions) would leave the situation in the OPT outside the scope of its
application. According to this argument, the first two paragraphs of common Article 2
(see insert) must be read separately (as opposed to cumulatively), with the result that the
Geneva Conventions apply under paragraph 1 to armed conflicts in general, with the
exception of situations of occupation. Under paragraph 2, the Conventions also apply to
situations of occupation, but only when the territory occupied is that of another High
Contracting Party.
Excerpt of Article 2 of the Fourth Geneva Convention:
Paragraph 1:
In addition to the provisions which shall be implemented in peacetime, the present
Convention shall apply to all cases of declared war or of any other armed conflict which
may arise between two or more of the High Contracting Parties, even if the state of war
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is not recognized by one of them.

Paragraph 2:
The Convention shall also apply to all cases of partial or total occupation of the territory
of a High Contracting Party, even if the said occupation meets with no armed resistance.

The result of the Israeli interpretation is that the Geneva Conventions, in particular the
Fourth Geneva Convention and its rules pertaining to occupations, do not apply to
occupations where the occupied territory does not belong to a High Contracting Party.5
As far as the OPT is concerned, Israel states that the Gaza Strip and the West Bank
(including East Jerusalem) did not belong to a High Contracting Party at the time Israel
assumed control.6 According to the Israeli argument, Egypt and Jordan merely occupied
these territories as a result of the 1948 war, before which the territories were under the
British Mandate for the League of Nations. Consequently, Egypt and Jordan did not have
actual sovereignty over these areas from 1948-1967, and so Israel did not oust a
sovereign power when occupying the OPT.
Under the Israeli interpretation of Article 2, ouster of a sovereign power is a condition for
the applicability of the Fourth Geneva Convention to civilians in occupied territories,
insofar as “occupation” is a transitory state ending with the return of the occupied land to
the legitimate sovereign. In other words, the full application of the Fourth Geneva
Convention is premised on the legitimacy of the status quo ante. In the case of the OPT,
Israel argues that there are no legitimate sovereigns to whom it could return the territory.
Israel therefore does not see itself as an Occupying Power in terms of the Fourth Geneva
Convention.7 The government’s position is that “Judea, Samaria and Gaza” have a status
sui generis (i.e. beyond the law as neither part of Israeli territory, nor formally occupied
territory). This position has been termed the “missing sovereign” or the “missing
revisioner” argument.
Interestingly, the Israeli objection to the de jure application of the Fourth Geneva
Convention to the OPT did not preclude the Israeli Administration in the OPT from de
facto applying parts of the Fourth Geneva Convention – Israel has stated that it will apply
what it considers the “humanitarian provisions” of the Convention.8 No list has ever
been given of what provisions are so included. In this context, the Supreme Court has in
several instances reviewed actions of the Military Administration in the OPT on the basis
of substantive provisions of the Fourth Geneva Convention.9 De facto application means
also de facto cooperation with the International Committee of the Red Cross (ICRC),
outside of the legal rights and duties created by the Fourth Geneva Convention10 between
the ICRC and the Occupying Power.11 The ICRC has been allowed access to the civilian
population in and from the OPT, particularly in places of detention, and has been able to
deploy its protection and assistance activities in favor of this population for over 36
years.
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The Position of the Supreme Court of Israel
The denial of the applicability of the Fourth Geneva Convention has inherently created a
legal void. Interestingly, the position of the executive branch of the Israeli government
has been put under increasing pressure by the Israeli judicial establishment. Israeli
judges have become increasingly uneasy regarding what Israel considers the sui generis
character of the legal status of the Israeli presence in the OPT, which creates the potential
for arbitrariness and potential abuses of executive authority.12
To ensure minimum cohesion and limit the discretionary power of the Israeli
Administration in the OPT, the Supreme Court of Israel (sitting in those cases as the
“High Court of Justice”) views the Israeli government in the territories as bound by the
customary “Laws of War”. According to the Court, the disputed issue of sovereignty does
not preclude the authorities from being bound by the customary laws of war, which are
applicable as long as Israel is effectively in control of the OPT.13 The Court determines
the existence of customary law, which may find its origin in written norms. The Court
views the Hague Regulations annexed to the Fourth Hague Convention of 1907,14 as well
as certain provisions of the Geneva Conventions,15 as representing customary
international law. Most recently, the Supreme Court of Israel, in a judgment dated 30
May 2004, found that: “The military operations of the [Israeli Defence Forces] in Rafah,
to the extent that they affect civilians, are governed by Hague Convention IV Respecting
the Laws and Customs of War on Land 1907…and the Geneva Convention Relative to
the Protection of Civilian Persons in Time of War 1949.”
In the Court’s perspective, the Geneva Conventions are not as a whole reflective of
customary law (in the same way the Hague Regulations are). They can be enforced only
partially on the basis of the customary nature of certain provisions.16 For instance, the
Court has held that Article 49 (on deportations, transfer, and evacuations)—at least to the
degree it prohibited individual deportations of persons who constitute a security threat—
was inapplicable to the OPT because it did not express customary international law.17 On
the other hand, the Court has held that Article 23 (on free passage of humanitarian
consignments), Article 64 (on penal legislation), and Article 78 (on security measures and
internment) were applicable to the OPT,18 as well as generally all provisions of the
Fourth Geneva Convention relating to detention.19
To summarize – the Israeli denial of the applicability of the Fourth Geneva Convention is
based on its interpretation of Article 2, common to the Four Geneva Conventions. Israel
argues that the Geneva Conventions are not formally applicable to the OPT since
sovereignty over the territories occupied in 1967 was disputed at the time Israel assumed
control. This legal position did not prevent the Israeli Administration in the OPT from
applying de facto selected provisions of the Fourth Geneva Convention. The High Court
of Justice has granted a customary character to certain provisions of the Fourth Geneva
Convention.
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Arguments Supporting the Applicability of the Fourth Geneva Convention as a
Whole to the OPT
There seems to exist a very broad international consensus rejecting the Israeli argument
and supporting the applicability of the Fourth Geneva Convention to the OPT. The
position of all other State Parties to the Geneva Conventions,20 the various UN bodies
(General Assembly,21 Security Council,22 Economic and Social Council,23 Commission
on Human Rights24), the International Committee of the Red Cross (ICRC),25 as well as
international Non-Governmental Organizations,26 is that the Geneva Conventions are
applicable de jure to the OPT.
Further, a Conference of High Contracting Parties to the Fourth Geneva Convention, held
in 2001, issued a Declaration stating: “The participating High Contracting Parties
reaffirmed the applicability of the Fourth Geneva Convention to the Occupied Palestinian
Territory, including East Jerusalem.”27 This is also the position defended by the Palestine
Liberation Organization.28
The International Court of Justice in its decision of July 9, 2004, encapsulated this general
view by noting the applicability of the Fourth Geneva Convention to the OPT.
Para 101:…[T]he Court considers that the Fourth Geneva Convention is
applicable in any occupied territory in the event of an armed conflict
arising between two or more High Contracting Parties. Israel and Jordon
were parties to that Convention when the 1967 armed conflict broke out.
The Court accordingly finds that the Convention is applicable in the
Palestinian territories which before the conflict lay to the east of the Green
Line and which, during that conflict, were occupied by Israel, there being
no need for any enquiry into the precise prior status of those territories.
The following section reviews the various legal arguments regarding the applicability of
the Fourth Geneva Convention to the OPT.
The Critique of the Israeli Legal Position
Israel’s interpretation of Article 2 of the Fourth Geneva Convention has been criticized
on the grounds that there is no clear and authoritative basis for reading the first two
paragraphs in isolation from one another.29 In particular, there is no evidence that the
drafters of the Geneva Conventions intended to limit the applicability of the Geneva
Conventions to occupied territories formally belonging to a High Contracting Party. The
counter-argument to the Israeli interpretation is that, without any indication to do
otherwise, Article 2 must be read as a whole. Paragraph 1 of Article 2 ensures that the
Conventions apply to all situations of international armed conflict, including occupations
resulting from direct hostilities (regardless of the legitimacy of any claims over the
occupied territories), whereas paragraph 2 should be read as simply covering occupations
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not resulting from an armed conflict (i.e. according to paragraph 2, “even if the
occupation meets with no armed resistance”).30
Moreover, the Israeli interpretation implies that the four Geneva Conventions would only
apply to occupied territories for which sovereignty could not be disputed. Under this
interpretation, the population of any disputed territory would be left unprotected in front
of invading and occupying forces. Knowing that invading armies throughout history have
frequently challenged the sovereignty of the territories they conquer, it is unlikely that the
drafters of the Conventions would have intended to create such a loophole, especially as
the Conventions are meant to be respected “in all circumstances” (Common Article 1).
Further, the Israeli interpretation would defeat the purpose of the Fourth Geneva
Convention, which is aimed principally at the protection of the civilian population and
not the rights of the displaced power.31 According to this argument, the Israeli
interpretation of Article 2 is therefore incorrect – the application of the Fourth Geneva
Convention does not depend on whether Jordan or Egypt possessed valid titles to
sovereignty over the West Bank or Gaza, respectively.32
Furthermore, all participants in the 1967 war were High Contracting Parties to the Fourth
Geneva Convention.33 Once Israel occupied de facto the OPT as a result of the war, the
threshold conditions for the application of the Fourth Geneva Convention were met, and
it became an “Occupying Power”.34 Moreover, Israel did not formally apply the Fourth
Geneva Convention either in the Golan Heights or the Sinai Peninsula, two territories
whose legitimate sovereign could not be challenged in the same way as Israel does in the
case of the OPT.35
Finally, the Israeli High Court of Justice’s acceptance of the application of the Hague
regulations to the OPT leads to a potential contradiction, as the application of the Hague
Regulations of 1907 seems clearly dependent, according to Article 43, on “the authority
of the legitimate power having in fact passed into the hands of the occupant.” (see
insert).36
Article 43 of the Annex to the Fourth Hague Conventions
Article 43: The authority of the legitimate power having in fact passed into the hands
of the occupant, the latter shall take all the measures in his power to restore, and
ensure, as far as possible, public order and safety, while respecting, unless absolutely
prevented, the laws in force in the country.

Insofar as Israel argues that Egypt and Jordan did not have sovereignty over the Gaza
Strip and the West Bank, respectively, between 1948 and 1967 (the same argument used
to deny the applicability of the Geneva Convention), it would seem illogical for the
Israeli High Court not to reject the applicability of the Hague Regulations in the OPT as
well. This contradiction has been widely explored by Israeli legal scholars and to some
extent acknowledged by the Israeli Court.37
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Applicability of the Fourth Geneva Convention Based on the Right of Self-Determination
of the Palestinian People as Recognized by the United Nations
It has also been noted by some scholars that the preceding arguments exclude from the
debate the weight that international law may give to the relationship that the Palestinian
people have to the land under occupation. An argument can be made that one should not
ignore the internationally recognized status of the Palestinian people, as it might have a
bearing on the question of whether IHL applies to the OPT. This argument is based upon
the international community’s recognition of the Palestinians’ right to self-determination.
The principle of self-determination is enshrined in the United Nations Charter, and is
recognized as part of customary international law.38 The right of peoples to selfdetermination has been recognized by the UN General Assembly in a number of general
declarative resolutions,39 and recognized more concretely in the particular case of the
Palestinian people.40 Initially framed as a right applicable to peoples under “alien
subjugation, domination and exploitation,”41 whose struggle the General Assembly
progressively asserted as legitimate,42 the terminology changed both to speak of “peoples
under colonial rule, foreign domination and alien subjugation”,43 and to assert not only
the legitimacy of the struggle but its character as an international armed conflict subject
to the rules of the Geneva Conventions.44 The notion that wars of national liberation are
international armed conflicts to which the Geneva Conventions are potentially applicable
was crystallized in Article 1(4) of Additional Protocol I of 1977.45 It can therefore be
argued that the Palestinians are waging a legitimate war of national liberation, and
consequently that the current conflict in the OPT is an international armed conflict to
which the Geneva Conventions are applicable.
It should be noted, however, that Israel questions the notion that the struggle of the
Palestinian people is the type of situation targeted by the expressions “foreign rule” and
“alien subjugation,” and whether the change in the legal status of colonial wars of
independence covers the sui generis struggle of the Palestinian people in the occupied
territories.46 Furthermore, Article 1(4) of Additional Protocol I is not applicable to Israel,
since it has not ratified the Protocol. Though there is some room to assert that the
application of the Geneva Conventions to wars of national liberation has become a
customary norm, there would also be room in that case to assert that Israel is a “persistent
objector” and therefore not bound by this customary norm, since it has consistently voted
against the recognition of wars of national liberation as international armed conflicts in
the General Assembly.47
Application of IHL to East Jerusalem
In 1967, the Knesset passed the Law and Administration Ordinance (Amendment No.
11), which extended Israeli jurisdiction over East Jerusalem. At the time, Abba Eban, the
Minister of Foreign Affairs, informed the UN Secretary General that this did not
constitute annexation, but only administrative and municipal integration.48 Subsequent
Israeli Supreme Court decisions mentioned that East Jerusalem was in fact a part of the
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State of Israel,49 and in 1980 the Knesset passed the Basic Law: Jerusalem Capital of
Israel, stating that “Jerusalem, complete and united, is the capital of Israel.”
The international community has viewed the extension of Israeli jurisdiction over East
Jerusalem as illegal under international law. For instance, the UN Security Council has
condemned legislative and administrative actions taken by Israel which tend to change
the legal status of Jerusalem.50 United Nations Resolutions generally speak of the
“Occupied Palestinian Territory, including East Jerusalem.”51
It is important to note that under Article 47 of the Fourth Geneva Convention, unilateral
annexation – whereby the Occupying Power acquires all or part of a territory and
incorporates it in its own territory without an authorizing peace agreement (or another
valid form of acquisition of title over territory) – cannot deprive protected persons from
the protections offered by IHL.52 Israel has not, to date, made similar claims of
sovereignty with regard to other parts of the West Bank and Gaza Strip.
The IHL Implications of the Oslo Agreements and the Recent Intifada
IHL Implications of the Oslo Agreements
Although it is unclear to what extent the Agreements are still in force, due to the
evolution of the conflict since the Fall of 2000, the Oslo process has had a undeniable
impact on the debate surrounding the applicability of IHL to the OPT.53 The Oslo
Agreements potentially affected the legal situation as far as IHL is concerned for three
main reasons:
•

They established the Palestinian Authority (PA) as a legitimate administrative
authority in the OPT,54 with security and police powers;55

•

They segmented the OPT into three relevant “areas” – areas A, B, and C – with
varying degrees of PA control (A being zones of full control, C zones of no
control at all, and B zones of shared control with the Israeli Administration);56

•

They crystallized the mutual recognition of the PLO as the representative of the
Palestinian people, and Israel as a legitimate State.57

There is a spectrum of opinion on the issue of how the Oslo Agreements affected the
applicability of the law of occupation to the OPT. Some have stated that the Fourth
Geneva Convention and the Hague Regulations applied in area C, but not in areas A and
B, due to the fact that the PA maintained substantial control over them even though Israel
kept ultimate security control.58 Others have argued that the law of occupation still
applied to the whole of the OPT, including areas A, B, and C, as well as Jerusalem.59
The argument for a waning application of the law of occupation is based on Article 6 of
the Fourth Geneva Convention and Article 42 of the Hague Regulations.60 Article 6 of
the Fourth Geneva Convention emphasizes the binding nature of the Convention on the
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Occupying Power “for the duration of the occupation, to the extent that such Power
exercises the functions of government in such territory.” Article 42 of the Hague
Regulations emphasizes that a “territory is considered occupied when it is actually placed
under the authority of the hostile army” and that “the occupation extends only to the
territory where such authority has been established and can be exercised.” According to
this argument, “actual control” is what triggers the application of the Convention, and so
theoretically areas A and B could not properly be called “occupied territories” due to the
lack of actual Israeli control, at least as anticipated under the Oslo process.
On the other hand, the position that the law of occupation is fully applicable in
conjunction with the Oslo Agreement stresses the fact that the actual end of the
occupation will happen when all powers will have been surrendered by Israel over the
whole of the OPT, including area A (where Israel still maintains ultimate security
jurisdiction61), and when Israel will not hold even any theoretical control over the OPT.62
Finally, some argue that the Fourth Geneva Convention has precedence over the Oslo
Agreements on the basis of Article 47 of the Convention. According to Article 47, an
agreement between representatives of the occupied territory and the Occupying Power
cannot affect the protections provided by the Convention to protected persons,63 and thus
the Convention would have preeminence over the Oslo Agreements.64
In short, the transfer of authority from Israel to the PA under the Oslo Process, and the
correlative restrictions upon Israeli intervention in PA-controlled areas, may have
reduced, but did not extinguish, the scope of Israel’s obligations under the laws of
occupation.
The IHL Implications of the Recent Intifada
The various failures of the Oslo process and the ensuing re-emergence of hostile
activities in the OPT, including increasing military incursions and control by Israeli
Defence Forces (IDF), underscore a possible progressive regression to the legal status
prior to the Olso process.
These incursions, especially into Areas A and B, represent renewed Israeli control over
these areas. Although the IDF’s operations are now usually termed “incursions,” they
consist of temporary security and administrative control similar to the powers exercised
by an occupying military authority (such as the imposition of curfews).65 Therefore, these
incursions arguably trigger the application of IHL, regardless of whether IHL was
applicable to areas A and B during the Oslo process.65
Final Observations and Conclusions
The purpose of this brief was to review the key aspects of the debate related to the
applicability of the Fourth Geneva Convention to the OPT. Several points need to be
underlined:
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1. Although Israel has consistently rejected the formal applicability of the Fourth
Geneva Convention, it has referred extensively to some of its provisions to
validate the conduct of its administration in the OPT, particularly in terms of
security and detention. It is also important to note that Israel has accepted the
formal applicability of the Hague Regulations.
2. The Israeli Supreme Court has played an increasing role over recent years in
reviewing the conduct of the Israeli government in the OPT, referring as well to
provisions of the Fourth Geneva Convention.
3. Israeli arguments rejecting the applicability of the Fourth Geneva Convention are
opposed by the other High Contracting Parties, the ICRC and the United Nations.
4. The Oslo Agreements have had an important impact on the debate regarding the
applicability of IHL to the OPT. However, the impact is subject to the
implementation of the Agreements, which is in doubt since the re-emergence of
hostilities.
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