Nikki G.  To. Jon Ciciola//IPMCHASE: PMCHASIE
Appel ce

Sulyect Fw Excenbion Docunients

0971072008
0% 28 AM

"Yeung, Andrew" To<inaba_paili@ipmorgan.com>
<amdrew.yeung@lehman.com> ce<JAronsonibenr.com>. "Miller. Jessicu W

<IMillerigigoodw snprocter.com>.
OY/10/2008 08 O AM <Nikki G Appelidichase come,

<Pcter.d Wassermanzachase com>. "lHespel. Paut W
<PHespeliagoodwinprocter.com>.
<mark. g doctorollapmorgan.com>. "Fleming. Dan (FSY)"
<dflenmingiasichman.com>

SubpectRE: Exceution Documents

AlLtached please (ind a sighed clearance agreemenlt Lor Tehman Bankhaus.

Andrew M.W. Yeung

Lehman Brothers

1271 Avenue of the Americas
New York, NY 10020

Tel: (212) 526-4584

Fax: (6€46) 834-0721

emall: andrew.yeung@lehman.com

————— Original Message-----

From: inaba_gail@jpmorgan.com [mailto:inaba gail@jpmorgan.com]
Sent: Wednesday, September 10, 2008 6:46 AM

To: Yeung, Andrew

Cc: JAronson@bear.com; Miller, Jessica W; Nikki.G.Appel@chase.com;
Peter.J.Wassermanlchase.com; Hespel, Paul W’
mark.g.doctoroff@jpmorgan.com

Subject: RE: Execution Documents

Many thanks for all your efforts on this. We will await signed coples.
Best regards, Gail

"Yeung, Andrew”
<andrew.yeung@leh
man . coms
<inaba_gail@jpmorgan.com>,

09/10/2008 06:30 <Nikki.G.Appel@chase.com>
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AM

ce
<JAronscnibear.com™,
<Peter.J.Wasserman@chase. com>,
"Miller, Jessica WO
<JMiller@goodwinprocter.com>,
"Hespeal, Paul W"
<Pllespel@goodwinprocter.com>

Sukject
RE: Emecution Documents

Hi Gail,

We have no further comments to the agreements and I have sent them on to
our executive officers for their final approval and signature. I will
forward the signature pages [LO you upon receipt.

Best,

Andrew

Andrew M.W. Yeung

Lehman Brothers

1271 Avenue of the Americas
New York, NY 10020

Tel: (212) 526-4584

Fax: (646) 834-0721

email: andrew.yeung@lehman.com

————— Original Message-----

kFrom: inaba gail@jpmorgan.com [mailto:inaba gai1l@jpmorgan.com]
sent: Wednesday, September 10, 2008 5:56 AM

To: Yeung, Andrew

Cc: JAronson@bear.com; Peter.J.WassermanQchase.comn:
inaba_gail@jpmorgan.com; Miller, Jessica W; Hespel, Paul W;
Robert.T.Colleran@chase.com; genova diane@jpmorgan.com;
mark.g.doctoroff@jpmorgan.com; John.Vollkommer@chase.com
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o

Zubject: kxecution bLocuments

Andrew, Attached are clean, execution versiong of the Guaranty, the
s

Aurora Guaranty, the Securityv Agresmant, the Amandment to the Clearance
Agresment
and the Account Control Agreement . Apologies, we are experiencing

syslhems

issues and can only send a clean version of the new Guaranty and
Amendment to the Clearance Agreement at this time. We will try to send
marked

versions 1if we can recover the documents. Flezse let me know if we
have

any outstanding issues. I appreclate your assistance in completing this
matter. Best, Gail

(See attached file: Guaranty Aurora Ciean.DOC) (See attached file:
Guaranty Nurora Marked 9-09-02.DOC) (See attached tile: Security
Agreement Clean 9-09-08.DOC) (See attached file: Security Agreement
Marked 9-0%-08.DOC) {See attached file: Amendment to Clearance Clean
G-09-05.L0C) (See attached file:

Control Agreement Clean 9-09-08.DO0OC) (See attached file: Control
Agresment Marked 9-03-03.DOC) (See attached file: Guaranty 2 Clean
G-09-03.D0C)

Generally, this communication is for informational purposes only and it

is nol intended as an offer or solicilation [or Lhe purchase or sale of
any financial Instrument or as an official confirmation of any
transaction. In the event you are receiving the offering materials

attached below related to your interest in hedge funds or private
equity, this communication may be intended as an offer or solicitation
for the purchase or sale of such fund(s). All market prices, data and
cother information are not warranted as to completeness or accuracy and
are subject to change without notice.

Any commcnts or statements made herein do not nccessarily reflect those
of JPMorgan Chase & Co., 1ts subsidiaries and affailiates.

This transmission may contain information that is privileged,
confidentiral, legally privileged, and/or exempt from disclosure under
applicable law. If you are not the intended recaipient, you are hereby
notified that any disclosure, copylng, distribution, or use of the
information contained herein (including any reliance

thereon) 1s STRICTLY PROHIBITED. Although this transmission and any
attachments are believed to be free of any virus or other defect that
might affect any computer system into which it is received and opened,
it is the responsibility of the recipient to ensure that it is virus
free and nc responsibility is accepted by JPMorgan Chase & Co., its
subsidiaries and affiliates, as applicable, for any loss or damage
arising in any way from its use. If you received this transmission in
error, please immediately contact the sender and destroy the material in
1ts entirety, whether in electronic or hard copy format. Thank you.
Please refer to http://www.jpmorgan.com/pages/disclosures for
disclosures relating to UK legal entities.

This message 1s intended only for the personal and confidential use of
the designated recipilent(s) named above. 1f you are not the intended
recipient of this message you are hereby notified that any review,
disseminacion, distribution or copying of this message is striaictly
prohibited. This communication is for information purposes only and
should not be regarded as an offer to sell or as a solicitation of an
offer to buy any financial product, an official confirmation of any
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transacticn, or as an official statement of Lehman Brothers. Emaill
transmission cannot te guaranteed to be secure or error-free.
Therefore, we do not represent that this information is complste ol
accurate and it should not be relied upon as such. ALl information is
subject to change without notice.

IRS Circular 230 Disclosure:

Please be advised that any discussion of U.8. tax matters contained
within thilis communication (including any attachments) 1s not intended or
written to be used and cannot be used for the purpose of (1) avoiding
U.5. tax related penalties or (il) promoting, marketing or recommending
to ancther party any transaction or matter addressed herein.

Generally, this communication 1s for informational purposes only and it
1s nct intended as an ofifer or solicitation for the purchase or sale of
any financial 1nstrument or as an official confirmation of any
transaction. In the event you are receiving the offering materials
attached below related to your interest in hedge funds or private
equity, this communication may be intended as an offer or solicitation
for the purchase or sale of such fund(s). All market prices, data and
other information are not warranted as to completensss or accuracy and
are subject to change without notace.

Any comments or statements made herein do not necessarily reflect those
of JPMorgan Chase & Co., Lls subsidiacies and affaliales.

This transmission may contain information that is praivileged,
confidential, legally privileged, and/or exempt from disclosure under
applicable law. If you are not the intended recipient, you are hereby
notified that any disclosure, copying, distribution, or use of the
information contained herean (including any reliance

thereon) 1s STRICTLY PROHIBITED. Although this transmission and any
attachments are bclieved to be frce of any virus or other defect that
might affect any computer system into which 1t is received and opened,
1t 1s the responsibility of the recipient to ensure that it 1s virus
free and no responsibility 1s accepted by JPMorgan Chase & Co., 1ts
subsidiaries and affiliates, as applicable, for any loss or damage
arising in any way from its use. 1f you received this transmission 1n
error, please immediately contact the sender and destroy the material in
its entirety, whether in electronic or hard copy format. Thank you.
Please refer to http://www.ipmorgan.com/pages/disclosures focr
disclosures relating to UK legal entities.

This message is intended only for the personal and confidential use of t
recipient (s) named above. If you are not the intended recipient of thais
hereby notified that any review, dissemination, distribution or copying
is strictly prohibited. This communication is for anformation purposes
not be regarded as an offer to sell or as a solicitation of an offer to
product, an official confirmation of any transaction, or as an official
Lehman Brothers. Email transmission cannot be guaranteed to be secure o
Therefore, we do not represent that this information is complete or acc
should not be relied upon as such. All information is subject to change

LRS Circular 230 Pisclosure:

Please be advised that any discussion of U.S. tax matters contained with
communication (including any attachments) is not intended or written to
cannot be used for the purpose of (i) avolding U.3. tax related penaltie

promoting, marketing or recommending to ancther party any transaction or
herein.
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CLEARANCE AGREEMENT

Ladies and Gentlemen:

We agree to act as your non-exclusive c¢learance agent for sccurities transactions subject
to the terms and conditions sct forth below, and to any addenda which may be agreed upon,
which shali constitute a part of this letter agreement, and to open and maintain a clearance
account, as defined below.

1. Securities.

The term “securities” shall include, without limitation, obligations of the United States
Government and its agencies, bankers acceptances, certificates of deposit, commercial paper, and
such other certificated and uncertificated securities and other instruments as may be agreed upon
by the parties hereto.

2. Accounts.

We are hereby authorized to open and maintain a clearance account, which shall consist of
onc or more clearing accounts (the “Clearing Accounts™), one or morc custody accounts (the
“Custody Accounts™), one or more demand deposit accounts, and may also consist of one or more
segregated accounts consisting of securities carried by you for the account of one or mare of your
customers as listed in the Agreement, as amended from time to time by you subject (o vur approval
(the “Segregated Accounts™) (all of which accounts together are sometimes hereinafier referred to as
the “Account™). The Segregated Account shall be free of our lien, claim and interest.  You
authorize us to debit and credit all transactions to the Account daily.

3. Authority.

We arc hereby authorized, as your agent, and agree pursuant 1o your instructions, (a) to
receive and transfer securities for any purpose whatsoever, including, without limitation, as a
pledge of collateral; (b) to make payments and collections of monies: (¢) to permit you to make
transfers between the Clearing Account(s), Custody Account(s) and the Segregated Account(s)
or other accounts, it being understood that we shall only permit transfers from the Clearing
Account (s) to the Custody Account (s) or Segregated Account (s) to the extent that after such
transfer we remain fully collateralized; have been fully paid with respeet to any sccurities being
transferred into the Segregated Account(s) or other accounts; and (d) to transfer securities which
we hold for you as such securities may be needed (o secure loans with such entities as you may
specify; (e) to receive from such entities as you may specify securities held as collateral for loans
against the payment of funds required to obtain the rclcase of your collateral; (f) to perform any
other act incidental or necessary to the performance of the above.

In connection with the performance of our services hereunder, we hercby agree to
provide you with access to, (i) to the extent you provide us with a location, len dedicated
terminals and one high speed printer, and (ii) to the extent we provide a location, terminals and
one high speed printer at a New York City lacation, to be shared with our other clearance
customers, giving due consideration to your volume of business, at all times on and after the

LIBNY/4745093 | J
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conversion date, such terminals in both (i) and (ii) to be connected to a securities transfer system
and availablc to you in the cvent of Lchman Brothers, regional or other systein outage. At least
once each calendar year, we and you, at our respective expense, shall jointly participate in
disaster recovery testing, purswant to a plan to be mutually agreed upon.

4. Payment and Delivery.

(a) In the event we have no other reasonable choice we agree to accept Fed
Funds checks as payment if reccived prior to 3:00 p.m. New York time, whether certified or not,
as the equivalent of cash and all risks of collectability and credit responsibility with respect 1o
such checks shall be borne by you alone. We may accept as correct your specification of the nct
proceeds o be paid or collected for any securitics, and we shall have no obligation to verify your
computation of such amount.

(b) When we are instructed to deliver physical securities against payment,
delivery of the securities and the receipt of payment may not be completed simultancously.
Subject to our obligation to attempt to collect payment and performance of our obligations
hereunder; the risk of non-receipt of payment shall be yours, we shall have no responsibility or
liability therefor, and your risk shall continuc until final payment (as detined below) has been
received.

(c) For all purposes of this Agreement, payment with respect to a transaction
shall not be “final” until we have received immediately available funds which under applicable
law are irreversible, which are not subject to any security intercst, levy, lien or other
encumbrance, and which funds arc specifically applicable, or are decmed by us to be specifically
applicable, to such transaction. Any debit of any account by us which creates an overdraft or, in
the casc where sccurities have been delivered out fram the Account, which does not otherwise
result in the receipt by us of immediately available, irreversible and unencumbered funds, shall
not constitute final payment.

(d) All credits to the Account in conncction with tri-party repurchase
transactions and physical sccurities, regardless ol how characterized, are conditioned upon the
actual receipt of final payment and may be reversed to the extent payment is not received.
Without limiting the generality of the foregoing, in the event that we, as a matter of bookkceping
convenience, credit the Clearing Account with the proceeds from the sale, redemption or other
disposition of physical securities or in connection with tri-party repurchase transactions prior to
our actual receipt of final payment therefor and notwithstanding that such bookkeeping credits
may also be reflected on our books, and otherwise, as “immcdiatcly available” or “same day”
funds or by seme similar charactcrization, all such credits shall be conditioned upon our actual
receipt of final payment and may be reversed by us, afler notice to you, to the extent that such
final payment is not received. We may in our discretion, but shall not be obligated to, permit
you to use any such funds prior to final payment.

(e) Any and all sccuritics which we may now or hcreafter hold in the
Account, and which you may instruct us to deliver against payment, may be delivered by us to
the party designated in such instructions against delivery to us of the temporary receipt of such
party in fieu of actual payment. We shall hold such temporary rcceipt until final payment is

2
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reccived or the securities are returned to us for your Account. We agree to make all such
deliveries in accordance with operating procedures agreed upon from time to time by you and us.

N With respect to any directions to receive securilies at our account at
another securities intermediary, we shall have no duty or responsibility, except upon special
request, to advise you of non-receipt of, or take any steps to obtain delivery of, sceurities from
brokers or other agents or other sccuritics intermediaries either against payment or free of
payment. It is understood thar the Federal Reserve System or any depository used pursuant to
this Agreement is not our agent and we are not responsible for any error made or loss caused by
them or their employees or agents.

5. l_oans and Advanccs.

We may, solely at our discretion, permit you to use funds credited to the Account prior o
final payment as contemplated by the second sentence of Section 4(d) hereof or otherwise
advance funds to you prior to final payment. If we do permit you Lo use, or otherwise advance to
you, such funds, you shall continue to bear the risk of non-reccipt of final payment, and, to the
extent that final payment for any securities delivered on any day is not received by the close of
business on that day, you shall immediately upon demand reimburse us for the amount, so used
or advanced, plus interest thereon from that date at such reasonable rates as shall be determined
by us. We arc further authorized, with the receipt of instructions from you, to make other loans
to you of either money or securities. In the event any Account maintained by you with us
becomes overdrawn, we shall have the right, solely at our discretion, to lend you an amount
equivalent to cover such overdraft. All loans, whether of money or sccuritics, shall be payable
on demand and shall bear interest at such reasonable rates as shall be determined by us.
Notwithstanding the fact that we may from time to time make advances or loans pursuant to this
paragraph or otherwise extend credit to you, whether or not as a regular patiern, we may at any
time decline to cxtend such credit at our discretion, with notice and if we are precluded from
extending such credit as a result of any law, regulation or applicable ruling.

6. Listing of Securities.

(a) Business Records. We will make available to you, in accordance with the
Performance Standards, as set forth in Schedule A, a daily listing of all securities held by us free
or as collatcral to sccurc any loans or advances of money or securitics made by us to you. All
listings supplied by us to you shall be conclusively presumed correct unless you notify us to the
contrary by the close of business of the next business day, except that this provision shall not
apply in the event (i) there is a communications failure between you and us, or (ii) both parties
hercto have madce an error which delays discovery of such ervar. We shall maintain regular
business recards documenting all instructions transmitted to us in accordance with the terms of
Section 7 hereof (or, where applicable, Section 8 hereof) and any response by us. Such records
shall be determinative of the form, content and timc of all of your instructions and any rcsponse
from us. The record of each instruction and any response thereto shall be retained by us for at
least 45 days following the date of the instruction. Any claim against us for failure to properly
follow an instruction transmitted by you must be made in writing and received by us within 45
days after the date the instruction was received by us.

3 Pl
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b Equipment. You shall make all site preparations and provide all facilities
ONn your premiscs ncecessary to connect your computer system to our computer systern,  [n this
regard, you shall use the equipment, communications lines and communications protocol
identified in Schedule G. Certain of the equipment identified in Schedule G shall be located on
our premises and operated by us. We shall be responsible for the preparation of our own site and
for the use of the communications, protocol identifted in Schedule G.

7. Instructions.

Other than as specifically set (orth herein, you and we have agreed to act in accordance
with and comply strictly with the Performance Standards set forth in Schedule A hercto (the
“Performance Standards™) and security procedurcs and to act upon any instructions given in
accordance therewith. You have autharized us to accept instructions {rom you via the following
means: (i) CPU, (ii) your on-line terminal, (iii) our on-line terminal, (iv) magnetic tape, (v)
telephone, and (vi) messenger or fax; provided, however, that we shall only accept instructions
via method (ii1) above if we mutually agree that methods (i) and (it) are not available, we shall
only accept instructions via method (iv) above if we mutually agree that methods (i), (ii) and (iii)
arc not available, via (v) or (vi) provided (i), (it), (ii) and (iv) are nol available. Such
instructions, other than telephone, messenger, or fax instructions, may be transmitted without
two manual signatures of authorized individuals, as set forth on Schedule F hercto (cach an
“Authorized Individual™). We hereby agree (o act upon, execute and perform, and shall be
protected in acting upon, any instruction or request (written, electronic or oral) and any notice,
waiver, consent, receipt or other document which we belicve in good faith to be genuine and to
have been given by an Authorized Individual in accordance herewith and with the Performance
Standards and security procedures, as applicablc. When instructions are given orally or in
writing, we will confirm these instructions before acting on said mnstructions with a
representative designated by you as a confirming representative on Schedule F hereto (each a
“Confirming Representative”). In addition, you will confirm any oral instructions to us in
wriling with two authorized signers or electronically by the close of business on the day on
which they are given. The oral instructions as understood by us will be deemed to be the
controlling and such proper instructions, unless you are able to show such instructions were
misunderstood by us. [f we receive a subsequent conflicting written or electronic instruction, we
shall be able to rely on the oral instruction as understood by us and we will notify you promptly.
When instructions are reccived via magnetic tape, the magnetic tape is to be delivered to a vice
president or higher in our Dealer’s Clearance departiment as listed on Schedule C, we will
confirm receipt of such tape with a Confirming Representative before acting on the instructions
contained therein.

If you comply with the provisions of this Agreecment and the documentation referred to
herein relating to delivery of instructions, we guarantee delivery of Securities with respect to
each trade to which your instructions relate o within two minutes after which instructions have
been delivered and received for the Account. If we fail to properly complete a dclivery as
provided in this Section or in the Pecrformance Standards after receiving proper and timely
instructions thercin, we shall extend to you an interest free overnight loan if, as a result of such
failure, you elect to finance the Sccurities. The principal amount of such loan shall be less than
or equal to the full net dollar amount that you would have received from your counterparty if
delivery had occurred on the related trade. .

\,
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Notwithstanding the foregoing paragraph, to benefit from the guaranties contained in this
Section and the Performance Standards, computer instructions must be completed on each
settlement day no later than two minutes prior to the established deadline of the book-entry wire
system maintained by the Federal Reserve Bank of New York for that scttlement day.

In the event of any dispute between or conflicting claims by you and any other person or
persons with respect to the sccuritics and other property credited to or deposited in the Account,
we shall be entitled, in our best judgment, at our option, to refuse to comply with any and all
claims, demands or instructions with respect Lo such securities and other property so long as such
dispute or conflict shall continue, and we shall not be or become liable in any way for our
reasonable failure or rcfusal to comply with such conflicting claims, demands or instructions.
We shall be entitled to refuse to act until either (i) such conflicting or adverse claims or demands
shall have been (A) finally determined in a court of competent jurisdiction or (B) settled by
agreement between the conflicting parties and we shall have received evidence in wriling,
satisfactory to us of such agreement, or (ii) we shall have received security or an indemnity
satisfactory to us (from a party whose creditworthiness is satisfactory (o us) sufficient to kecp us
harmless against any and all loss, liabilily or reasonable ecxpensc which we may incur by reason
of our acting; provided however, that to the extent we are not prohibited by law or court order,
we shall allow you to substitute cash or other securitics for the securities with respect to which
there is a conflict.

8. Remote Clearance.

(a) Where applicable, in addition to giving instructions as provided in the
Agreement, you may give us instructions by inputting instructions directly via a remote terminal
located on your premises linked to our premises (“Remote Clearance”). Remote Clearance shall
be made only in conformity with any operating manual as supplemented by thc Performance
Standards and security procedures. Subject to prior consent from you with respect to chunges
relating to the Performance Standards and security procedures, we reserve the right to prescribe,
and make changes in, rules ol operation, accessibility periods, authentication procedures, type of
terminal equipment, type of system cquipment and system programming with respect to Remote
Clearance as we deem necessary and appropriate. Fees relating to Remote Clearance may be set
forth on Schedule D hereto, which may be changed prospectively from time to time upon 30
days’ advance notice from us to you.

()] Equipment. The remote terminal shall be provided at your expense and
must be compatible with our system. You shall be solely liable for maintenance of such terminal
and for any interruption of Remote Clearance duc to any problem associated with the terminal
not. caused solely and directly by us or within our control. Additional terminals may be added
only upon our prior written consent.

(c) Training_and Manuals. We shall provide training on the Remote
Clearance system as we determine to be necessary. We shall provide to you an operating manual
and notify you of any changes thereto

(d)  Instructions. ¢
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Q) [n order to complcte same-day settlements, we must receive timely
Remote Clearance instructians in accordance with the Performance Standards on
the date of settlement.

(ii) It is your obligation and responsibility of all the parties hercto to
complete all instructions in accordance with the procedurcs prescribed by us from
time to time concerning information required, manner of delivery and timeliness
of delivery.

(iii) It is your obligation and responsibility to maintain a backup copy
of all instructions given to us via Remotc Clearance during the preceding 24 hours
and ta deliver such copies to us promptly upon our request.

(iv)  In the cvent we are unable Lo effect any instruction via Remote
Clearance, we shall be authorized to receive such instruction via alternate means,
in accordance with Section 7 hereof including without limitation, telephone,
telccopy, or hand delivery, as may be specified by us as suitable under the
circumstances.

) The security procedure for instructions tssued to you via CPU link
is cneryption. To verify the authenticity of instructions issucd via CPU link, we
shall decrypt instructions issued to us in your name using encryption equipment (o
be located on our premises and identified in Schedule G, which shall be paired
with encryption equipment to be located on your premises and identified in
Schedule G. The partics agree that cncryption is a commercially reasonable
security procedure. We will not execute instructions received via CPU link which
arc not encrypted and decrypted as described herein unless approved in writing by
two Confirming Representatives. You shall be responsible for access to and the
security of your computer systemn and your transmission facilities. We shall he
responsible for access to and the security of our computer system and our
transmission facilities.

(vi)  We shall take such rcasonable precautions as we deem appropriate
to prevent the loss, destruction or improper access to your information and data
transmitted via Remote Clearance in accordance with the security procedures
listed on Schedule H hereto (the “Security Procedures™). The parties agree that
the Security Procedures are commerctally reasonablc sccurity procedures. You
assumc the entire risk and responsibility for the frandulent or unauthorized use of
the. hardware and the software on your premises, and you shall implement such
security devices and /or procedures, as vou deem necessary and appropriate. We
may rely upon the genuineness of all information and data communicated to us
over the Remote Clearance system and our records, kept in the normal course of
business shall be final and conclusive with respect to all matters involving such
information and data provided we have acted in good faith and without negligence
and in compliance with the Security ’rocedures.

—
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(vii}y  The security procedurc with respect to magnetic tape, oral and
written instructions arc as set forth in Section 7 hereol. The parties agree that the
pracedures in Schedule H are commercially reasonable security procedures.

(e) Confidentiality and Non-Disclosure. Except as required by applicablc
law, regulations or judicial or regulatory process, each of the partics hereto shall exercise
reasonable care to, hold in confidencc and not usc for its own benefit or disclose to third parties
information which is obtained or received by one of us from the other and which such party has
rcason to know 1s confidential or proprictary (o the other, each party agreeing to use a standard of
care at least equal to the care used to protect its own confidential information. It is agreed that
all information pertaining to the performance or evaluation of Remote Clearance is confidential
and proprietary to us, including without limitation any manuals or other training or descriptive
material supplied to you.

9. Tri-Party Custodian Services.

Subject to the terms and conditions hereof and effective on the conversion date, you
hereby appoint and we agree to act as non-exclusive custodian with respect to your tri-party
custody transactions. We agree o perform the services as set forth in the form of tri-party
custody agreement attached hereto as Exhibit A (or other forms of tri-party Custody Agrecement
which may be agreed upon from time to time) and act in accordance with and strictly comply
with the performance standards set forth on Schedule B hercto. We, as non-exclusive tri-party
custodian, shall accept from you any securities permitted under the terms of the relevant tri-party
custody agreement, which securities may include physical sccurities and securities held at the
Federal Reserve Bank of New York, DTC, PTC, First Chicago Clearing Center, and any other
dcpository or clearing corporation as we may mutually agree upon. With respect to tri-party
custody agreements, we are authorized to accept instructions from you via the mecans set forth in
Section 7 hereof, without regard to the priority of means itemized therein, and without having to
contact a Confirming Representative.

We hereby agree to enter into tri-party custody agreements substantially in the form of
Exhibit A hereto with such of your customers which do not have existing tri-party custody
contracts in furtherance of their respective obligations hercunder, subject to such modifications
as we may mutually agreed upon.

Notwithstanding anything hercin to the contrary, to the extent of any conflict between
this Agreement and any lri-party custody agreement, whether now or hereafter existing, the
terms of the tri-party custody agreement will govern.

10. Representations and Warranties.

You represent and warrant that (a) upon our making any advance with respect to any
securities delivered to us for your Account (i) you will own such securities free of any security
interests, liens, claims and encumbrances (other than the security interest granted to us
hereunder) and have the right to hypothecate or re-hypothecate such securities; (ii) any transfer
of such securities by you for value is effective and righttul; (i1i) such securities are genuine and
have not been matcrially altered; (iv) you know of nothing which might impair the validity or
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transferability of such sccuritics; and (v) such securities are freely transferable un the books of
the issuer in the form delivered to us; (b) no delivery of securities by vou to us, no instruction of
yours with respect 1o such securities and no loan or advance secured by such securitics will
contravene Rule 8c-I, Rule 15¢2-1 ar Rule 15¢3-3 under the Sccuritics Exchange Act of 1934 and
a request by you to transfer sccurities from a Segregated Account to the Clearing Accounts shall,
with respect to such securities, be deemed to be a representation and warranty to that effect;

Each of the parties hereto makes the following continuing respective representations and
warranties:

(a) You and we are duly organized and existing under thc laws of the
jurisdiction of our respective organizations with full power and authority 1o execute and deliver
this Agreement and to perform all the duties and obligations to be performed by either of us
hereunder.

(b) This Agreement and the performance of all transactions contemplated
hercunder have been duly authorized by you and us in accordance with all requisite action. This
Agreement has been duly executed and delivered 1o you and us and constitutes a valid fepgal and
binding obligation of you and us, enforceable in accordance with its terms subject to applicable
bankruptey, insolvency, and similar laws affecting creditors’ rights generally and subject, as to
cnforceability, to general principles of equity regardless of whether enforcement is sought in a
proceeding in equity or at law.

(©) The execution, delivery and performance of the Agreement by us does not
and will not conflict with or result in a breach, violation of or constitute a default under any
agreement, indenture, mortgage or instrument to which we are a party or are bound or to which
any of our property is subject nor will such action result in any violation of the provisions of our
charter or bylaws or any law, rule, regulation. judgment, order or decree binding on us.

(d) No consent approval, authorization or order of, or filing, registration or
qualification with, any authority is required for the execution, delivery and performance of the
Agreement, except for those which, have been obtained or made and which continue to be in full
force and effect.

(e) You and we arc in material compliance with, and during the term of this
Agrcement will remain in material compliance with, all applicable laws, rules and regulations of
any government, governmental agency or sel(-regulatory organization having authority or
jurisdiction over you and us, respectively, or any transaction or other matter which may involve
our performing services for or extending credit to or for you.

8] So long as such sccuritics held by us are not, in fact, in a Segregated
Account you shall not take any action with respect to such securities which shall in any way
affect our security interest therein; (i) you have, and will continue to have during the term of this
Agreement, the authority to engage in and perform the transactions contemplated by this
Agreement and with respect to such transactions will be in compliance with all applicable laws,
rules and regulations (including but not limited to those of any self-regulatory organization
having authority or jurisdiction over you); (ii) all credit extended to you hereunder shall be used
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by you solely and exclusively to facilitate the prompt clearance or settlement of the purchase or
sale of readily marketable securities, and each such credit shall, at the time such credit is
cxtended, be secured by readily marketable sccurities having a market value or principal face
amount (whichever shall be less) of not less than the principal amount of such credit, and shall,
unless payment thereof shall have previously been demanded in accordance with the provisions
of Section 5, be repaid upon the settiement of such purchase or sale; and

(g) Custodian shall maintain and provide evidence of insurance protection for
Lehman property and property of Lchman’s customers consisting of a Blanket Bond with
Fidelity, Premiscs, Transit, Forgery and Counterfeit coverage’s: Computer Crime coverage and
Professional Liability coverage. All such insurance shall be in amounts, with standard coverage
and subject to deductibles, as is customary for insurance typically maintained by banks which act
as Custodian and in amounts and with insurance companies acceptable to L.ehman.

1. Liens.

In consideration of any advances or loans we may exlend 10 you pursuvant to (his
Agreement (hereinafter the : “Obligations™), you hereby:

(a) Grant 10 us a continuing security interest in, lien upon and right of set-off
as to (1) the balance of every existing or future deposit, and account which you, now or in the
future, maintain with us (except for any Segregated Account containing customer securities or
funds) all securities, securities cntitlement, instruments, financial assets and other investment
property (except for customer securities or funds held in a Segregated Account), now or in the
future, maintained or held in, or credited or relating to, any such sccurities accounts, or in which
you have any right, title or interest that is in our possession or controt; and all income, profits,
collections, distributions and other procceds, (both cash and non-cash and including insurance
proceeds thercof) replacements and substitutions of any thercof (all of the foregoing being
hereinafter collectively referred to as the “Collateral™). The term “investment property” shall
have the meaning set [orth in Section 9-115 of the Uniform Commercial Code as adopted by the
State of New York (the “Code™). The terms securities account, securities entitlement and
financial asscts shall have the meanings set torth in Article 8 of the Code. “Financial assels™
shall consist of the property from time to time contained in or credited to any of the Clearing
Accounts.

(b) Agree that if any Obligations are outstanding at the end of the business
day (after Fed wirc close), we arc authorized; with notice to you, on a best cfforts basis, to carry
any Collateral in our general account(s) and to sell, transfer, assign, pledge and re-pledge, and
hypothecate and re-hypothecate any Collateral separately or together with securities or other
property of any other customer(s) (except for customer securities held in a Segregated Account),
without retaining in our possession or control a like amount of similar sccurities or other
property for delivery, to the extent permitted by Rule 8c-1, Rule 15¢2-1 and Rule 15¢3-3 under
the Securities Exchange Act of 1934,

© Agree that if repayment of any advance or loan is not made, or if any
deposit relating to an advance or loan is not reccived by us in accordance with the terms bereof,
we shall have the rights and remedics of a sccured party under the Code including the right to

e

-
>/’//
1BNY/4745993.1 <
L 5993 ~J

CONFIDENTIAL INFORMATION

/

JPM-2004 0005709



scll any of the Collateral on any securities market, or at public or private sale in a commercially
reasonable manner, which will include notice to you or prior tender, demand or call upon you.
Subject to the Code, we may purchase, all or any part of the Collateral free from any redemption
right, but you will remain liable tor any deficiency, including reasonable brokerage fee
COMMIssions.

(d) Agree that notwithstanding anything to the contrary containcd in this
Agreement (i) all securities constituting any part of the Collateral shall be in our “possession”
and under our “control” pursuant to Section 8-106(c) of the Code, and (ii) we shall not be
required to act in accordance with your instructions (including, but not limited to, any instruction
to transfer a security to or into a Segregated Account or any other account), and we shall not be
your agent with respect to any financial asset constituting any part of the Collateral unless and
until we have reccived full and tinal payment for the Obligations or we shall have determined, in
our sole reasonable discretion, that the payment and performance of your Obligations will be
adequately secured after giving effect to such instruction.

) Agree that nothing contained in this Scction shall be deemed to be
inconsistent with, or to deny to us, our status as a bona fide purchaser of all or any part of the
Collateral, and, in addition to whatever rights we may have as such a purchaser, and not by way
of limitation of such rights, we shall have all the rights and remedies of a sccured party under
applicable law.

(N That Chase is your sccurities intermediary (as such lerm is defined in
Article 8 of the Code) with respect 1o any securities accounts that you maintain with us,
including without limitation, the Clearing Accounts, that Chase has a priority licn over all
property maintained in or credited to such accounts pursuant to Section 8-106 (e) of the Code
sccuring the Obligations. Nothing contained in the Pledge and Security Agreements or in any
other document or agreement between us relating to extensions of credit or our respective rights
and obligations in respect thereof shall ncgate, limit or impair the sccurity intercst automatically
granted to Chase, as your “securities intermediary” pursuant to Section 9-116 of the Code or the
priority accorded such securitly interest by Section 8-106 (¢) of the Code.

) In addition to the rights and remedies provided to us pursuant to the
Agreement, we shall continue to have all rights and remcdies otherwise available to us under
applicable law, including the rights afforded to financial intermediaries and secured creditors
under the Uniform Commercial Code.

12. Acting as Agent.

You hereby irrevocably appoint us as your true and lawful agent and attorney-in-fact,
with full power in your name and on your behalf, with respect to the execution of all instruments
and the taking of all action necessary or desirable to cffectuate the rights and remedies provided
hereunder and by applicable law. We arc acting under this Agreement only as agent, and are not
respansible or liable in any way f{or the genuineness or validity of any security or instrument
received, delivered or held by us absent gross and manifest defcct apparent on the face of the
certificate held by us in physical form. Notwithstanding the foregoing, the parties agree that we
shall not be deemed to be acting as your agent with respect to exccuting your payment orders.
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13. Limited Liability.

Notwithstanding anything to the contrary contained lierein, we shall not be liable for any
error of judgment or for any act done or omitted by us in good faith, or for any mistake of fact or
law, except for our own negligence or willful misconduct or the breach of this Agreement for
reasons other than those stated in this Section 13, Without limiting the generality of the
forcgoing, we shall not be liable for any delay or failure to act as may be required hereunder
(including without limitarion, any failure to execute or resulting “DK’s”) when such dclay or
failure is due to any of the following: an act of God; intcrruption, malfunction or suspension of
any communication or wirc facilitics or services {othcr, than those under our control); labor
difficulties; acts or omissions of third parties; war; emergency conditions; equipment or
mechanical failure (including computer or software failure) (other than those under our control);
delays or processing delays on the book-centry wire system maintained by the Federal Reserve
Bank of New York; your failure to perform any of your Obligations hereunder, including without
fimitation, your Obligations set forth in Section 8 (d) (i), (ii) and (iii) hereof, or other
circumstances heyond our control, provided we exercise such diligencc as the circumstances may
reasonably require, provided that Chasc has used due care and has exercised duc diligence in
anticipating such event and has taken all reasonable actions as may be necessary to respond to,
correct and circumvent the effects of such event on Chase’s performance of its duties and
responsibilities hereunder. IN NO EVENT SHALL WL BE LIABLE FOR SPECIAL,
INDIRECT, PUNITIVE OR CONSEQUENTIAL DAMAGES, WHETHER OR NOT WE
HAVE BEEN ADVISED AS TO THE POSSIBILITY THEREOF AND REGARDLESS OF
THE FORM OF ACTION.

14, No Duty to Investigate or Advisc.

You acknowledge that you are, and will continue to be, solely responsible for making
your own independent appraisal of and investigation into the financial condition and
creditworthiness of each person to whom or for whose account you direct us ,to dcliver
securities, or to whom you- request us to make payment and you contirm to us that we are under
no obligation to you to assess or rcview the financial condition or creditworthiness of any such
person or to advise you as to the results of any such appraisal or investigation we may have
conducted on our own or of any adverse information concerning’ any such person that may in
any way have come 10 our attention. Furthermore. you acknowledge that we are under no duty
to supervise, recommend or advise you relative to the investnent, purchase, sale, retention or
other disposition of any property held hereunder.

I5. Fees.

Our fees for services rendered in connection with the service provided hercunder are as
set forth on Schedule D hereto and shall be invoiced to you to pay such invoice daily, for the
prior day’s activity. You agree to pay such invoice by the close of business on the day received.
In the event we do not receive payment in immediately available funds by the end of day, we arc
authorized to charge your Account, with the amount of such fees, and if the Account does not
include sufficient funds to cover the amount of such fees, you will pay such amount upon
demand. All invoices shall be conclusively presumed correct unless you notify us to the
contrary, in writing, within 30 days of receipt of any invoice containing a discrepancy.
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Our fees for services rendered in connection with the service provided hereunder are set
forth on Schedule D hereto, and may not he increased by us during the term of this Agreement.
No other compensation or reimbursement of expense shall be payable to us except as specifically
set forth in this Agreement, other than (i) out of pocket expenscs up to $1000 month, incurred by
us in connection with the services provided hereunder, and (i1) out of pocket expenses that arise
from customized or specialized services provided to certain customers with the prior written
approval of two Confirming Representatives, except that we may charge you for any ncw or
increased external charge (e.g. DTC charges) or expense incurred by us in performing this
Agrecment. We shall notify you in the event of any such charges or expenses promptly after the
same are incurred by us and, to the extent practicable, reasonubly in advance of the same having
been incurred by us. It is understood that such notices shall be one-time notices for each type of
charge or expense.

16. Indemnification.

Except where we are negligent or have engaged in willful misconduct, or have breached
this Agreement for rcasons other than those listed in Section 12 hereof, you will indemnify us
and hold us harmless against any and all losses, claims, damages, liabilities or actions to which
we may become subject, und reimbursc us for any expenses (including reasonable attorneys’ fees
and expenses) incurred by us in connection therewith, insofar as such losses, claims, damages,
liabilities or actions, arise out of or are based upon or are in any way related to this Agrecement.
Without limiting the generality of the foregoing indemnification, we shall be indemnified for all
reasonable-costs and expenses, including reasonable attorneys’ {ees, for our successful defense
against claims by you that we were negligent or engaged in willful misconduct.  This
indemnification obligation shall survive the termination of this Agrecment.

We shall be rcsponsible for performing the services as provided herein. We shall be
liable to you for dircct damages suslained by you to the extent such damages result from our
ncgligence or malfeasance or our breach of any representations, warranties or agreemcnts
contained in this Agreement for reasons other than set forth in Section 13 hcereof, including the
terms of any Schedule for Exhibit of failure of our equipment or software. Except as otherwise
cxpressly provided herein, we shall not be liable to you or any third person f or any loss, expense
or damage sulfered by reason of delay or other interruption in recciving. Securitics or monies
through the Federal Reserve’s Book Entry or Wire System or from any clearing agent, issuer,
broker, dealer or other third party. We shall not be liable for failures to execute or “DK’s” due to
incorrect, incomplete or untimely instructions or any other failure of you to provide proper
instructions, as required by this Agreement.

17. Termination.

The initial term of this Agreement shall commence on the date hereof and shall end on
October 7, 2002. If, by the expiration of the initial term the parties have not entered into a
written agrecment extending this Agrcement for an additional term, this Agreement shall be
deemed automatically renewed for an additional one year period on the terms and conditions
hereof and for the fees set forth herein. Notwithstanding the forcgoing, in the event that we
cease to perform the scrvices which are the subject matter of this Agreement for substantially all
of our customers, we may terminate this Agreement, provided that we have given you written
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notice of such termination at least 12 months prior to the effective date of termination.
Notwithstanding the foregoing, (i) this Agreement may be terminated by either party, as the case
may be, upon written notice if the other files an application for, or consents to, the appointment
of any recciver, trustee, custodian, liquidator or similar person for all or any portion of its,
property, files a petition seeking a reorganization of its financial affairs or taking advamtage of
any bankruptcy reorganization, insolvency, readjustment or debt, dissolution or liquidation law
or statute, or if it takes any corporate action for the purposc of effecting any of the forcgoing, (it)
this Agreement may be terminated by cither party by written notice to the other if such other
party has failed to comply with any material provision of this Agreement which failure shall
continue for (30) days alter notice of such failure is delivered by the non-breaching party to the
breaching party, but only if the samec has not been cured in all material respects, (iii) this
Agreement may be terminated by either party by written notice 1o the other party if any
representation or warranty made in this Agreement by such other party shall have proven to have
been at the time made, false or misleading in any material respect, and (iv) this Agrecment may
be terminated by you upon thirty (30) days written notice to us in the event we charge you for
any new or increased external charge, or expense as permitted herein and you reasonably believe
such charge to be excessive, unless we rescind such charge upon written notice to you prior to
the expiration of such thirty (30) day period.

Upon termination of this Agrecment and provided that all the Obligations have been paid
in full, we shall transfer the Collateral and other property in the Account as follows:

(a) [f not less than five (5) calendar days’ prior to the termination date, you
shall have given us written instructions for the delivery of such securities and property, including
instruction regarding method of dclivery and destination then in accordance with such
instructions;

(h) If no such instructions have been given by you, then on the termination
date, with respect to physical securities, we shall deliver such physical securities and other
property to you at the address provided below, by armored car at your reasonable expense, and
we may obtain special insurance policies covering such deliveries and you will upon demand
reimburse us for all reasonable premiums payable for such policies. With respect to Fed wire
book-entry sccurities, we may establish a custody account and hold such securities in escrow for
the benefit of and at your expensc. Any and all cash may be delivered by Fed wire.

18. Reports and Certificates.

(a) Unless otherwise instructed by you in writing, we may asswme tha( we are
exempt from filing on your behall any certificates of ownership or other reports which are, or
may hereafter be, required by any regulation of the intemal Revenue Service or other authority of
the United States, so far as the same are required in conncction with any property which now or
may hereafter be in our possession hereunder.

In the event that we are requested to prepare such reports, your status is to be described as
a bank, trust company, financial institution, insurance company, corporation, partnership or
otherwise as the case may be. You agree to notify us immediately in writing of any change in

uch status.
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() Whenever it becomes advisable to do so, we are authorized to exchange
temporary for definitive certiticates, and old certificaies for new or over stamped certificates
evidencing a change therein.

19. Nolice.

All notices or other communications required by this Agrecment to be in writing shall be
sufficiently given if mailed by registcred mail, postage prepatd, or delivered:

(a) to us at 4 New York Plaza, New York, New York 10004-2477, Auention:
Brokers and Dealers Clearance Department,

(b) to you at Lehman Brothers Bankhaus Aktiengesellschaft, Rathenauplatz 1,
Frankfurt am Main DG60313 Germany, or to any other address or addresses of which written
notice shall have been given in the foregoing manner by the respective partics.

20. Assignments.

This Agreement may not be assigned by either party hereto without the prior written
consent of the other.

21. Captions.

The captions of the various sections and subsections, of this Agreement have been
inserted only for the purposcs of convenience, and shall not be deemed in any manner to modify,
cxplain, enlarge or restrict any of the provisions of this Agreement.

22. Entire Apreement.

This Agreement together with the Credit Letter among the parties hereto, and the Funds
Transfer Agreement among the parties hereto, contains the final, complete and exclusive
understanding of, and supcrsedes all prior or contemporaneous, oral or written, agreements,
understandings, representations  and negotiations between the parties relating to the subject
malter of this Agreement. No amendment of any provision of this Agreement shall be
enforceable against us unless in writing and signed by one of our authorized officers.
Notwithstanding the foregoing, Schedule I may only be amended in writing executed by two
individuals listed as Confinning Representatives on the Schedule F in effect directly before any
such amendment. In the event of any conflict between this Agrccment and any confirmation,
instruction, custodian agreemcent or any other agreement between the parties, this Agreement
shall control cxcept as set forth in Section 8 hereof.

23. Severability.

If any provision of this Agreement shall be unenforceable, itiegal or invalid, it shall not
affect the validity of the remaining provisions of this Agrcement.
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24. Governing Law.

This Agreement shall be construed and interpreted in accordance with the intemnal laws of
the State of New York without giving effect to the conflict of law principles thereof.

Very truly yours,

JPMorgan Chase Bank, N.A.

By:

Name

Title:

Dated:
AGREED AND ACCEPTED:
[ ehman wrs Bankhaus Aktiengesellschaft
By: /k@é W
Name: (. -/’SC"G 3 S INA
Title:_N/RECTOR D1 RECToR
Dated: (0 - Lop - 200K
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