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Final Exam - General Information

The Final Exam is on May 3, 2004 from 1 to 5.  If I see you between then and June 15, please let's talk about the weather.


The exam is OPEN BOOK.  This means you will use the UNBLOCKED EBB software.  You can bring your laptop and any papers to the exam room.  


Whether or not you are using the EBB software, I suggest you bring some scratch paper. 


You may KEEP the exam question after the exam, so feel free to annotate it, too.

Number of Questions


There will probably be 3 questions, identified  A, B and C.  The points and minutes (out of 240=4x60) will be indicated at the start of each question.  The split will probably be 45-35-20 (=108-84-48 minutes)  but it could be 40-40-20 or 50-35-15.  I won't know until it's done.  Use your time accordingly.  
PLEASE start each lettered question on a new page, whether you are typing or handwriting.

Format Notes

In addition to beginning each question on a new page, please try to follow these formatting instructions:



EBB:  If you are using EBB, the font, DOUBLE spacing for everything, page numbering and margins will be done for you and done right.  Please do not fuss with them.  Use hard returns only at the end of paragraphs (or headings or list items), not at the end of lines in the middle of a paragraph.



Handwritten Exams:  Please try in the first instance to write only on every other line and every other page, if you can remember to do that.  Inserts are fine, however.  Thus, by writing only on every other line and every other page to begin with, you'll have room for them!  


PLEASE, please, please do use headings within each question.  I prefer short labels to brief-style point-headings.  Labels are skimmable and inform the reader about the subject, without being argumentative.  The argument goes in the paragraph that follows the label.  As mentioned repeatedly, label headings help me understand where you are going, and help you keep your paper better organized.



Also add emphasis and catch the reader's attention with underlines, boldface, italics or CAPITAL LETTERS.  Surrounding underscores (_thus_) and asterisks (*thus*) are acceptable, too, if you can type or write them faster.  Please also use


- indentations and 


- lists 

whenever it will help the reader.  


Of course, a label that is not the subject of the paragraph that follows, or an emphasized word where the accompanying discussion does not explain its importance, will lose you points.


NUMBER OF PARAGRAPHS per page:  




Watch for run-on paragraphs.  On a typed page, you should have about 3 or 4 paragraphs.  On a handwritten (blue book) page, 2 paragraphs -- if you remember to skip lines -- is about right.  


INSERTS ENCOURAGED:  Please insert additional thoughts at the appropriate place, whether in EBB or handwritten papers, so that a discussion is COMPLETE in one place.  You may LOSE points for poor organization and stream-of-consciousness discussion.


PROOFREAD:  Proofread, please, before you hand in your exam.  Do NOT just rely on spell-check.  I expect your paper to be well written and proofread by eye, in addition to containing intelligent, well-organized content.  Typographical errors and missing words give the reader pause.  A pausing reader is not inclined to be generous.

Page Limits (not)


One advantage to an in-class exam is that - I trust - I will not have to read 25-page exams.  I am therefore NOT imposing any page limits.  I may, however, give you a SUGGESTED number of (typed EBB) pages that I think a good answer will have.


If your exam departs significantly from that suggestion, or meets it without providing real content, I will notice.  Remember that filler and fluff and OUTLINE PARADING and LAW IN A VACUUM will LOSE you points.  Say things that need saying.  Don't bother with baloney.  I read the whole thing.  I don't want to waste my time.



If you find your length is way off, here are some suggestions:


1.  If your answer seems too long, improve the organization (very important) and tighten up the sentences.  Look for verbosity, platitudes, and repetition, and CUT THEM OUT before I have to.


2.  If your answer is too short, re-read the question and think some more.  Consider whether you made an assumption that mooted an important issue.  If so, and if you think the assumption is warranted on the facts, say that.  If the assumption is not warranted, drop it and explain how it affects the outcome.

The Need to Heed Instructions


Each question will have some specific instructions.  Read them.  NOT EVERY QUESTION WILL BE EXACTLY LIKE THE MIDTERM.  MAYBE NONE WILL.


For example, I may specify what the first paragraph should address, or ask you to present your answer in a particular way.  I do this, not simply to see if you can follow instructions under pressure, but because I have thought about the best approach for that particular problem.  Take me at my word.


I also may say "ignore infringement" or some other instruction about what issues to address.  If I say that, BELIEVE ME.  You will LOSE points for dealing with issues you were told explicitly to ignore.



Please do not neglect these requirements.  They are not suggestions.  They are mandatory.  Otherwise, you will automatically lose points, as well as dismaying the reader to such an extent that the brilliance of the rest of your answer is tarnished.

Taste and Quality


A full credit answer does not have to cover every possible issue.  For example, for a 20 point question, I generally identify at least 30 positive points, and perhaps 5 or more negative points.  (And as mentioned, I scale the answers if the highest papers have more or less than 20 points.)  


Some points are for taste and quality.  It is foolish to lose those points.

  

TASTE:  Exercise TASTE by trusting the hypothetical and spending time and space on what really matters.  What you write about first ought to be the most important single thing about the problem from the point of view of your client on these facts.  Put another way, what you write about first may not be the first thing you notice or the first thing on your outline.  If you spend time on important things, then when you run out of time or energy, your answer will still be very good.



Likewise, avoid becoming obsessed with one issue, no matter how mind-boggling.  Move on.  Your success after graduation will turn in no small part on your ability to do a thorough job in the time allotted.  Try to do so now.



QUALITY:  Paying "lip service" to an issue without tying it to the facts will reduce your score below zero.  Use facts.  As stated in the handout ABOUT SKELETALS that preceded the midterm, and again in the MIDTERM ANSWERS MEMO,  you will lose points if you give me "law in a vacuum" -- law that could apply to ANY patent applicant or owner or ANY accused infringer, but has no particular relevance to the problem -- and if you indulge in "outline parading."



It is not enough to recognize that the exam raises an issue from the syllabus or your own outline.  You must also show that you can apply the law in such a way as to give good legal advice.  "Quality" also means that where there are unknown facts, you speculate about likely possibilities.  So please:


( Use common sense.  If I am tempted to write "Get real" you may lose points.


( Assume that your client is intelligent, rational and decent.  Even assume that your opponent is sane and smart.     In fact, all you cynical souls, this is usually the case in patent cases.  Depart from these assumptions reluctantly and only on overwhelming evidence.


( Make decisions.  Guess at what is likely and go with it.  Don't shirk your responsibility to come to a conclusion.


( Distinguish between assumptions that will make a difference and those that don't:  If the result is the same whether or not X is true, then X does not affect the outcome.  If X seems to you really important, of course, you can comment on its IRrelevance on THIS issue.  Otherwise, forget X.

Preview Of General Instructions


General instructions like the following will appear on the final.  Take them to heart NOW.

Use your outline but do not reproduce it.  Instead,  please think about the facts.  Believe what you are told:  avoid fighting the hypothetical.  But do not jump to conclusions, either.  THINK.  THINK SOME MORE.  RE-READ THE QUESTION PERIODICALLY.   RE-READ THE INSTRUCTIONS, TOO.

Citations and Quotations


Cases:   You do NOT need to include cites to cases.  You CAN, though, as shorthand to let me know that you know a particular principle is involved is.  But a citation is not a substitute for applying law to facts in a well-written sentence.  References to relevant cases without an appropriate explanation will cause you to lose points.  References to irrelevant cases will lose you more.  (Beware of stretched analogies.  If a situation is really like something in a case we read, say so.  If not, please do not parade your outline with an analogy that is not intellectually legitimate.)



To cite: please use the short names from the coursepack (or any intelligible shorter version).   There is no need to bother with page numbers, unless you want to express puzzlement or doubt about something and want me to know more precisely what your idea is.  For example, if you wanted to refer to "Witnesses whose memories ..." you can just say




Barbed Wire 

without telling me CP 38.4.



PLEASE DO NOT:


--
cite the whole name of the case or the court or year, unless the court or year is significant to your argument;


--
bother with supras or infras; or


--waste time or space writing a proper blue-book citation.


Statute, Rule and MPEP Cites:  You will probably want to cite some statutes, and probably a rule.  There is, however, no need for "35 USC" or "37 CFR ( 1."  If you just write Sec. ___ or Rule__, that will be enough.  You may not need any citations to the MPEP or jurisdictional statutes or rules of civil procedure, but if you do, cite them with enough information so there is no ambiguity.  Blue-booking is a waste of time, so please do NOT bother with it.


Quotations


I do not mind quotations, but they are not a substitute for your own thought and your own words.  Please therefore quote phrases, not paragraphs.  Quotes, like everything else, must be double-spaced.   

Style; Abbreviations; Personal Pronouns


Write your answers in proper, formal English.  Use separate paragraphs for separate ideas.  Write complete sentences.  (Sentences must have a subject and a verb.)  Try hard not to use informal contractions or abbreviations. Abbreviations like w/, w/i, b/c, & and contractions like it's (especially when you mean "its") should be avoided.



Permitted Abbreviations:  you may use "PO" for patent owner, "AI" for accused infringer, "the (or a) POSITA" for the person of ordinary skill in the art, "DOE" for doctrine of equivalents, "PHE" for prosecution history estoppel, and "FWR" for the "function-way-result" test.  Use the abbreviations for a client's or product's name as stated in the problem.  If none is, feel free to define one in the usual lawyer-like way (parentheses and quotes).



Personal Pronouns:  You may use "you" or "we" or "they" to refer to the client, although you may prefer to use "they" for your opponents even if "they" are a corporation (an "it").  If the gender of a participant in the fact pattern is not stated, please assign one, rather than writing "he or she." Just be consistent for each individual and vary your choices to make it easier to keep track of who's who.

Neither Pass/Fail Option Nor Senior Status To Be Revealed


As stated often, I grade every exam.  I do not want there to be any indication on your exam paper that you are taking the course pass/fail.  That is between you and Records ONLY.  I calculate numerical grades for everyone, select where the letter grades cut off, and break the code to make adjustments for the quality of performance during the term, all before I know who elected pass/fail.  The Exam Instructions will remind you that you are PROHIBITED from letting me know on the exam paper what grade option you have elected.  If you violate this prohibition, you will automatically lose 20 points, which means your hope of getting that P, instead of a C-, is pretty much gone.



I also do NOT want to know who is or is not graduating.  I will attempt to do all the grading in time for the earliest bar deadlines.  The Records Office and I can work out any problems if I have not completely finished grading in time for a bar certification.

Old Exams - Questions and Best Student Answers


Past final exams in Patent Law, alon with the top 3 (or more) student answers, are available at the Reserve Desk.  The answers show the comments I write as I grade.  The best answers are not, however, templates.  If you think I liked something in the past that I now say I do not like, believe what I have written this term.  Also, keep in mind that the cases covered are different from year to year, the emphasis varies, and of course the law has changed.  As you know, we have read cases that were not even decided when the 2002 exam was given.

Office Hours and E-mailed Questions


For the final, my office hours are listed on the Syllabus (rev 7, and final).  They will also be updated on the course website.  I can come in on Saturday or Sunday or possibly an evening if you email me.  I can telephone you at a mutually convenient time if you email me.


I will have to leave at the stated ending time of open hours, however.  This means that someone coming in near the end within a few minutes of the ending time may only hear a few minutes worth of answers to questions posed by someone who arrived earlier.  I will probably not answer my phone if I am talking to a student but I will leave my door open: feel free to listen to someone else's questions, and my answers to them.



E-mailed questions received by Sunday 5/2 at 5 p.m. will be answered by Monday 5/3 at 9 a.m. 

You have every right to expect that I will read your exam paper with care.  And I have an equal right to expect that you read what I have written with care.


BREAK A LEG ON ALL YOUR EXAMS.
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