Patent Law - Winter 2004
Prof. MorrisPRIVATE 


About the Midterm and Skeletal Exam Essay Questions



The midterm on March 3 will not count toward your final grade.  Nevertheless:


1) everyone is expected to take the midterm and to do so in a sincere and thorough manner (and anyone who cannot take the midterm should provide a timely written explanation), 


2) those who hand in their papers by 5 pm (on paper in person, or as the text of a message emailed to krushlow@umich.edu - and please remember to turn off automatic html'ing) will receive feedback,


3) everyone should attend the debriefing class on 3/4, and


4) everyone, no matter what, must read and heed the memo handed out in class about the midterm.

The midterm will have some short answer questions and an essay question.  The essay will be what I call a "skeletal question," meaning it will be very short.  Still: Facts matter.   Few as there may be, they limit what you can discuss and they suggest what you should discuss.


I will also ask you to structure your answer in a particular way. Please do NOT ignore those instructions.

"Your Outline:  Use it, don't reproduce it." 


The words "Your Outline:  Use it, don't reproduce it." will be printed on the exam, along with other instructions.  As I have already mentioned in class, I do not want you to regurgitate your outline.  Such law-without-facts I call "outline-parading" or "law-in-a-vacuum."  If I were to assign points (as I will on the final, but won't on the miderm) I would deduct for law that you did not relate to the facts of the case, even if that law were relevant, and even if I could guess why you mentioned it.  You must make the connection.  Outline-parading may be a sign of insecurity rather than lack of intelligence, but it scores poorly on my exams. 


Also, if this were a "does count" exam, I would deduct heavily for statements of law that are wrong, whether or not the principle of law (if stated correctly) would have been relevant, and whether or not you relate the (wrong) law to the facts.  If you are not sure how the law works, tell me your uncertainty in so many words.  Remember, the midterm does not count, and one of its purposes is to identify areas of confusion.

How should you answer my essay questions? 


A.
Please think before you write.


B.
Please make generous use of labels.  


C.
Please write good paragraphs, i.e. ones that begin with a topic sentence and that have unity of subject matter.


D.
Please re-read the question often.  Be aware of what it says, what it omits, and what it rules out.

The Skeletal Question on March 3

For this midterm (but not necessarily for every skeletal question I may pose), I will ask you to formulate questions and explain how the information sought is relevant to the problem.


This is similar to something you might prepare, whether mentally or in writing, before an interview with clients.  Your overall goal will be to elicit facts, facts that will help you  determine what to advise and what legal research to do.

 
In order to improve the readability of your answer, the instructions will ask you to:


- label each set of 1 or more related questions with an appropriate word or phrase that identifies the subject (e.g., "Offer for Sale" or "Level of Skill in the Art");


- write questions in an open-ended, non-conclusory way.  The questions should elicit facts, not legal conclusions, and should never be couched in terms of art; and


- follow each question set with a brief explanation (a paragraph or two) describing why the information you seek is relevant to our ultimate advice to the client.  


For the label, and in the explanatory paragraph, you can use terms of art (correct ones) so long as they relate to the stated facts, your questions and plausible possible answers.  But in the questions, please make sure you use no terms of art.


Focus on What is IMPORTANT.  I also evaluate your answer with respect to whether you address important issues.  You will almost never have time -- in life or on the midterm -- to worry about tertiary issues, or non-issues.  Exercise judgment and intellectual taste.  Please do not write in a stream of consciousness or scattershot fashion.  Decide what the most important issue is and address it first.  Deal with secondary matters later.  As with "best and worst fact," there is no single right "most important issue."  Neverhteless, the authors of the best papers will convince me that their choice was a wise one.  


Computer users:  Before you hand in your answer, move things around to make sure your paper is in the best order.


Paper and Pen/Pencil users:  Start each question set on a new page, and put the pages in the right order at the end. (Or if you forget to do that, annotate your paper by writing in big letters THIRD, FIRST, SECOND (or whatever the order is).  

Missing Facts/Missing Law/Ambiguities


If you feel unable to proceed because you do not know or do not understand something, then (a) guess, (b) say you are doing so explicitly, and (c) explain how the analysis is affected by your assumption.  Think things through:  if there is no effect, then there is no need for the assumption.  Assumptions that anyone is a liar (especially your own client) are to be avoided, unless there is something in the facts that leads you to suspect the person's veracity.  Assumptions that are far-fetched or contrary to the given facts are rarely worthy of discussion.  

Citations


If you want to cite anything, do so economically, NOT by bluebook rules.  Cite to 35 USC and 37 CFR 1.____ by simply writing "Section ___" or "Rule ___."  Cite to cases using the short name used in the coursepack (syllabus or page headers), or an even shorter one if it will be recognizable.

AN EXAMPLE FROM TORTS


This example uses my (perhaps imperfect) understanding of the law of torts, but I trust it will give you the general idea:


Facts:   On a sunny August afternoon our clients were crossing an intersection controlled by a traffic light when they were hit by a BMW driven by an 80-year old who spoke no English.  They were injured; the driver was not.  The jurisdiction has a comparative negligence standard.  Write questions (and explain how the answers matter) to help us evaluate the liability side of their case.


Student Answer:



1.  Whose Negligence:  The Traffic Light.

[Questions] What color was the traffic light for the pedestrians? For the cars?  Was the traffic light working properly?  Was the traffic light visible from the curb?  From the driving lane?  


[Discussion]  The pedestrians, the driver, or perhaps the municipality may have caused the accident.  (The fact that it was a sunny August afternoon rules out icy road conditions as the cause.)  We must decide whom to sue, as well as whether the case is worth pursuing.  If the traffic light was green for the pedestrians, they probably were not at fault, and the case against the driver may be a good one.  However, the light may have been stuck at "perpetual green" or may have been obstructed by something .... [and so on]



2.  Driver Negligence. How fast was the car going?  Where was it coming from?  



If the car was speeding, or had just turned a corner and was coming around too fast, then the driver may be solely responsible for our client's injuries.  Maybe, though, since the driver was elderly, the car was going so slowly that our clients began to cross on a yellow light and the car suddenly sped up.  The speed of the car and other circumstances immediately preceding the accident will determine who, if anyone, did not exercise the requisite duty of care ...

Why this is the beginning of a good response:


a.  NON-CONCLUSORY QUESTIONS.  The questions are not conclusory.  Bad (i.e., conclusory) questions use terms of art. "Were you negligent?" and "Did you exercise due care?" are bad questions.  Conclusory questions can often be answered with a yes or no.  Good questions often seek a story.  


b.  UNWARRANTED ASSUMPTIONS AVOIDED.   The questions do not ASSUME the clients are in the wrong:  they ask about the color of the light, not "Was it red?"  (See "Anti-Client Bias," below).  


c.  IMPORTANT ISSUES COVERED.  The questions address the important issues early.  What is "important" depends on the few given facts and the law that those facts calls to mind.  Here, the traffic light and the speed of the car are probably key.


d.  FACTS USED.  The questions and explanation employ the facts, e.g., the existence of the light and the driver's age.


e.  FACTS NOT IGNORED.  The questions do not "fight the hypothetical."  Ordinarily, you might be concerned about (A) damages (is it worth litigating at all?) or (B) whether anyone admitted anything at the time of the accident.  But (A) your mission concerns liability only (line 6), and (B) the driver is not English-speaking (line 3) and your clients were injured (line 3).  Thus, (A) damages are someone else's headache, and (B) on-site admissions would only be relevant if you assume both that your clients' injuries left them able to carry on a conversation AND that they were fluent in the language of the driver.


Organization of a Good Answer

! Please follow the format of label/questions/explanation.  Please do not waste time on introductory paragraphs, letterhead or memo format, or other non-substantive matters.


! Each question set should relate to one concept and should exhaust it.  Circling back to something you have already dealt with reveals that you either did not think things through or are resorting to "filler" tactics.  


! If you have trouble making up questions, imagine a set of facts that would help one side.  Then imagine facts with an opposite result on the same point.  Now write a question that is broad enough to elicit either answer.


! As mentioned in class, please be on your guard for anti-client bias.  In law school classes, shooting down other people's ideas is the sport of choice.  You should not indulge in it, however, with your own clients.  Finding solutions that are honorable and favorable to your client may well be more intellectually challenging than figuring out reasons to say "NO."  That is why you get paid the big bucks.  


! Follow a logical progression to go through the parts of an issue.  For uncontroversial aspects, be brief; for thorny matters, write more.  Feel free to use SUBHEADINGS within each heading label if you need to.


! Save yourself time and space by avoiding meaningless phrases like "It is important for us as the attorneys for the accused infringer to engage in discovery to ascertain if ..."  or even "We need to know if ..."  Try instead to use constructions like "If {FACT}, then {RESULT}."  


! As discussed in class, you may notice that a major issue of patent law seems to be mooted by a particular fact.  If so, "tip your hat" to that issue, explaining why it is irrelevant on these facts.  Then move on to the issues that are TRULY problematic on these facts.  Remember, hat-tipping is not for every issue on your outline, but only for issues that are brought in, and then crushed, by the stated facts.  


! Please try to avoid making a good answer bad because you have too much time.  Be proud, rather than unsettled, if you are faster than other students.

Comments I Write On Papers


Here are some terms (and how I might abbreviate them on your paper or in my own notes).  


The first group I hope will always apply to your work ‑‑ whether on an exam or as a practicing lawyer:


!good use of facts ("GUF" - my highest compliment)


!good organization ("G.O.")


!good writing ("GW")


!creative (e.g. for use of facts or a solution to the client's problem)

The second group I hope will never apply to your work:


!outline parade ("OP")


!conclusory ("conc.")


!anti-client bias ("ACB")

!inaccurate use of words ("UWA" or "use words accurately")  The correct use of words is what the law is all about.  (Yes, facts are what the law is all about, but after you identify the facts, you have to characterize them accurately.)

!unrealistic as to assumptions, implications, etc. ("Nah")


!wastes time on trivia ("WTT")


!fights the hypothetical ("FH")


!stream-of-consciousness writing ("SOC")


!does not read ("DNR") [i.e., you missed something glaring]


!"shirker" [this means you dance around the issue but refuse to commit yourself.  Please do not shirk your responsibility to come to a conclusion and advise your client.  Play the role!]

LAPTOPS, PAPER, CLASSROOM OR HOME?


You can take the exam on your own laptop or on paper, and you can leave the classroom after you have picked up the exam, provided that you hand in your answer by 5 pm.  


Please remember that no matter where you write the exam you are honorbound not to consult with any person about the exam (not face to face, not by telephone, not by email nor web postings, not nohow).


Handing in a laptop exam:  



On paper:  You can print out your answer yourself and hand it in by the deadline.  If you print it yourself, please format your answer in accordance with FRAP 32(a)(4) and (5), the same rules as for the Everyday Patent Assignment and the final exam.



By email:  Save your answer as TEXT (also called ascii or DOS) and e-mail it to my secretary (krushlow@umich.edu) as the text of the message (NOT AN ATTACHMENT and please, WITHOUT generating a duplicate copy in html).  She can then delete the "From" line and any automatic signature/​service provider that might have identifying information.  Much formatting will be destroyed in th process, so if you plan to email your exam, use ALL CAPS or paired _underscores_ where you would otherwise underline, add boldface or italicize.


Paper Exams:  I will provide white lined 8 1/2 x 11 pads.  Ms. Rushlow or I will be in 116 until 1:25 and then 232 until 5 to receive (and staple) your exam. Please do NOT use your own paper or a bluebook:  your paper choice could communicate identifying information.

//
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