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WHAT I TEACH, AND HOW I TEACH IT

This is an updated version of an essay I was prompted to write three years ago in response to a discussion on the listserv of the AALS Section on Teaching Methods 
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1.  INTRODUCTION

For the last 20 [17] years, most of my working time has been spent teaching patent law and related subjects.

I should say at the outset that I did not like law school (Harvard, 1972‑1975) and had little respect for some of my professors as teachers.  I had no idea what level of intellectual energy they put into their scholarship or their committees (probably I had no idea professors even served on committees back then) but I could see that, with some exceptions, they put almost no thought into how to (a) communicate their subjects to maximize understanding of the basic information and (b) foster continued thinking about the subject, after the hour or term was over. 

Most of them did what had been done when they went to law school. Because they had succeeded well in that regime, whatever critical thinking abilities they had on other matters, they wasted none on what was wrong with, or could be done better in, law school. One result of this mired‑in‑tradition thought‑free pedagogy was that far too much class time was wasted in discussion with students who either were unprepared or were happy to discourse at length with a word/idea ratio near infinity.

I became a teacher of law by happenstance more than choice although, as I said at the time, I have always loved an audience. My main concern in those early days thus was not that I would have to stand up in front of people and hold their attention for 50 minutes, but that I would have to write the script myself.

I did know some things about the script's contours, however:  I vowed not to do the things I did not like in my own law school experience, and yes to do the things I thought were missing from it.  I therefore spent several months deciding how I would present the subject as well as collecting the materials for my coursepack.  Since that time, I have almost always used my own materials.  The few times I have used a published casebook, I find myself supplementing it so that my materials are one quarter or more of the assignments.

2.  EDITING A COURSEPACK OR SUPPLEMENT

Any materials I assign that are not in a casebook (which often means all of them) I edit myself.  I had utter contempt for professors who would dump massive, unedited, blurry photocopies on their students.  That does not mean that when I edit I slash and burn everything but the black letter nugget.  On the contrary, I probably leave in more than many casebook editors, at least for their first editions.  

I like to teach the whole story and the strategy of the lawyers that may peek out from behind the arguments.  On occasion I include counsel lists or the amici list.  I am not a fan of footnotes but I include those that reveal more about the personality of the litigants or the judge than about the issue itself.  I also put the footnote in the middle of the text, not at the foot of the page.  There is an element of passive aggressiveness in this: I am subtly criticizing the authors for not writing tightly enough that they can dispense with footnotes, and suggesting, albeit silently, that I am unimpressed with footnote writers.  Footnotes that are simply citations I incorporate into the text.  And as with every word of the opinion that I do not delete, I only include footnotes that I plan to discuss in class.

I also reformat opinions to enhance readability.  For example, I use two-column format because short lines can be read more quickly.  

I indent any quote that is more than a line long.  My reasoning there is that quoted text is either boilerplate or the heart of the matter. Either way it should be set off visually so that the reader can skip it or focus on it, as the case may be. If it is important, it should also be easy to find again after the first reading.

Recitations of facts with dates that jumps all over the calendar, I recast as a chronologically‑ordered table.  When the facts are complicated, this is the only way I can master them. I also use sequential indenting for complicated language, such as statutes or patent claims, again to help the reader do the job more quickly and thoroughly.  I happen to be a visual thinker, and I find that many students, at least among those who take patent law or copyright, are as well.  Block form paragraphs are not the best way to communicate some kinds of information.


[After I wrote this piece in 2007, I decided that instead of beginning the first few cases in my seminars with a description of my editing practices, I would just link a one page statement of "How I Edit" (most recent version is  at http://stanford.edu/~rjmorris/sciev.09/DOCS/EDITNOTE.DOC) for anyone who might want to understand the difference between the raw texts and the assigned version.  Few, if any, students at this stage in their legal education may care, but at least I have provided notice.]

When I use a casebook, my supplement may incude something added back to an opinion that the casebook editors deleted. Other times I insert news or history, if I think it is necessary to understand what was happening, legally, strategically, or otherwise.  Having worked for an excellent patent litigation firm, I see litigation strategy, and the human story that lurks behind the opinion, as important material for law students to consider.

Course materials are important, but what goes on in the classroom is more so. I therefore do a number of things including assign recitations with a client and require cases to be read "with a bias."  I also write a kind of exam that I don't think I ever saw in law school.  I call it a skeletal, because the facts are, just as they are at least initially in real life with real clients, only the bare bones.

3.  IN THE CLASSROOM


A.  You'll Always Have A Client (Reading with a Bias)
Once students graduate and begin practice, they will almost always have a client.  That means they will read cases, statutes, regulations, etc. looking for support for what they want to argue or advise.  (Sure, they may find that what the client wants to do is impossible, but then they will often be reading to find an alternative way for the clients to achieve their goals, unless they have decided to fire those clients.)  Even if law graduates who become judges or judge's clerks may well have a preferred outcome when they begin their research and will look for support for it.   I therefore give my students the chance to train their brains to read with a client in mind.

From the beginning, then, I ask students to read their assignments with a bias (as I like to call it).   If I were teaching a subject where declaratory judgments were not so common, I could just assign them to be plaintiffs or defendants, but because of the facts of life of patent cases, I assign them to be either patent owner and or accused infringer.  If the case involves a patent application, then they are applicant or Patent Office.  They switch sides half way through the term.

Originally, I assigned people on the basis of the alphabet, and students sat wherever they wanted.  After a while I divided the room by the alphabet and asked the students to sit with their co‑counsel, so that I could point and say "You Patent Owners over here will argue... "  or walk to one side of the room to ask "What would accused infringers say about that?"

A few years ago I began to let the students choose the side they wanted to represent.  At the first class I declare one side of the room for patent owners and the other for accused infringers.

Using the alphabet for client identification makes it

It was easier to assign recitations from a bare class list (see below) when I used the alphabet rather than student preferences, but this way makes them face up to their prejudices (if any) right away.  They still have to switch sides at the middle of the term.

This created a problem for me, though.  It was hard to reprogram my brain to know that the patent owners were no longer on, say, my left. The solution came to me pretty quickly, and it proves there are no mistakes only opportunities (as my daughter's sewing teacher Candace Bushnell used to say).  The answer, both obvious and obviously beneficial was to have the students change their seats.  That way, people who decided they were too far away, or too close get a new perspective, or they can sit next to new friends.  I also discovered that I am very right‑eyed: the people on my left were not uniformly shy, after all!  Thus by having the students move, I get to know more of them better.


B.  Recitation by Pre-Arrangement (No Cold Calls) 

I always assign recitations in advance.  This is no longer unique, but when I started it in 1991 I knew of no other law teacher else who did it.

I assign students 2 to 4 recitations throughout the term, at least one when they represent the patent owner and one when they represent the accused infringer. Usually they have only one big case per day.  When I use a casebook (in Copyright, and twice in patent law, once when I taught with someone else, once when a former student co-authored a casebook and I used it in draft), they may have a few small note cases. 

Because some judicial opinions in patent cases involve complicated technology, I make an effort to match cases with students who have a background in the area.  Of course, I also permit students to choose dates that are convenient for them, and to avoid dates that are not.  Yes, this means handing out questionnaires a few time each term, but that helps me get to know the students that much better anyway.

Among the things that having a client means is that the students, especially on the losing side, become personally aware of mistakes that were made in the case before the time of the opinion they read.  I ask about that, and ask about how they might have remedied the situation, or, if they won, how come they were so lucky?

I assign recitations because I have far too much substance to cover to bother with people taking a pass or giving me baloney.  They can hone their ability to duck and dance in other classes.

Assigned recitations also give everyone a chance to shine.  Most rise to the occasion.

The students become more engaged with the subject matter. Even those who are very tired of law school and rarely do the reading have no choice but to prepare for their assigned cases. 

Students also get to know each other better, and I get to know them and what they are capable of, in ways that a single written final exam can never tell me.  (As a result, I probably write more recommendations and give more references than most adjuncts, but after so many years of teaching this way, I also have friends and law firm contacts all over the country.)

Another advantage assigned recitations provide for the students is some insurance against a disastrous final: if they have done a thorough and thoughtful job on their recitations, I will have notes to that effect and can adjust their final grade accordingly. (Yes, I do try to write an electronic note after each class, about the assigned speakers and any volunteers.)



1.  Write Down the Basics
I ask the assigned reciters to complete and hand in a short summary form before class on the day of their recitations, keeping a copy for themselves, so that they are ready to speak fluently about the basic information for the case.  (See Recitation Summary included with 2004 Coursepack Selections sent in hard copy by mail, and in the PAT.04 informational directory on my WASHBURN website, or directly at http://www.stanford.edu/~rjmorris/WASHBURN/PAT.04/RECITSUM.DOC.

The first couple of years I provided the list of the basics for the students to use when they prepared to recite, but I did not require it to be written and handed in.  The problem was that too many flailed around, especially when I asked them for some information I had not cared about in the previous class.  I instituted the form, and handing in a copy before the start of class, to help them be more ready and more comfortable.

Writing reinforces memory: very often, if you misplace a list, you know what was on it, but if you had not written it down, you would not remember it as well.  And if you do not misplace that list, you can always consult it.

The basics have evolved, too, but they have always included who won (something I as a law student often did not notice); the court, author and year; the procedural posture (something that I did not appreciate was so important until I practiced) and, most importantly, the best and worst facts for their side.



2.  Best Fact, Worst Fact
Making a habit of identifying the best and worst facts in a situation may be the most important skill I teach my students. I derived it from a NITA training camp I went to a few years before I began to teach.  There is of course no right answer as to which one fact is best or worst, but I require the students to choose one and only one.  In arguments ‑ whether before a judge or with your family ‑ it is always important to know your best fact and come back to it when the discussion is getting away from you.  It is equally important to be aware of your worst fact (which may or may not be your opponent's best) and be ready to confront and neutralize it succinctly.

I explain that by "fact" I mean not only information that may be put into evidence, but also such facts (of life) as the language of the statute, the identity of the appellate panel, an event that happened after the litigation started, a condition that pre‑existed the litigation, issuance of a very important decision after the complaint was filed, or the absence of any law on point for 100 years.  For careful readers, the pivotal facts jump off the page.  Students who are looking for a formula for identifying best/worst facts have trouble; students who are intelligent but need to learn to trust themselves are proud to discover that they can.


C.  I, Too, Do the Reading,
I do the reading ‑ the entire assignment ‑ within the 24 hours before class.  It does not matter that I just edited the cases and wrote the comments a few weeks earlier.  I have to put myself in the shoes of the students, and have the case in short-term memory the way I expect them to have it.

I can not bring myself to teach a class unprepared.  I knew when my law professors were winging it and I despised them and their arrogance and irresponsibility.

Because I know I have to do the reading, too,  I assign only as much as I can comfortably read in a couple of hours.  True, I read with greater attention than the students, but I am sure I read faster. (In law school, if I read fast, I read 4 pages an hour.)  I make mental and written notes about what I will remark on in class, sometimes drafting slides as I go, and often recording what I want to ferret out in before class.  In the internet age it is easier than it was in 1991 (when there was only Lexis) to discover what happened before or after the decision at hand.  Those facts can make it more understandable or simply more real.  


In the old days, I would ask my questions by telephoning the lawyers for the side I thought had won the case.  Sometimes they had a different perspective on their succes, either because the litigation went on after the opinion I was teaching, or because the decision's significance as a practical matter was other than I had imagined.  Using Google, I don't often learn those things.
I had an epiphany a while ago that most law school professors, including many of my own, not only do not do the reading for each class, but sometimes have never read large fractions of what they assign.  They figure they know the general idea, and can wing it or change the subject slightly (in my day, this might involve a personal attack on the student) or move to policy issues, to distract the class whenever their ignorance might be revealed.  I was nver a debater and I don't have those skills.  My only choice is to know the assigned pages as thoroughly as possible.

When I teach from someone else's casebook, I pick the material I know I will cover.  I select the notes and questions with care.  I try scrupulously to avoid those questions that telegraph the answer the professor‑editors want, questions too often phrased with negatives ("Isn't it true that...?  "Doesn't it seem as if..."), and argumentative questions. Such questions reveal that the authors have little practice taking a deposition from a well‑represented witness or even seeking information from clients when second‑guessing the facts would be a big mistake. I want my students to learn how to be good questioners. Learning by counter‑example should not be daily fare.

4.  TESTING:  SKELETAL QUESTIONS, NOT ISSUE SPOTTERS

I try to write very short exam questions.  I call my questions "skeletal."  Issue spotters that go on for pages are not only time consuming to read, they are also not at all like the real practice of law.  Clients give you a few facts.  Maybe they are not the key facts, but they are all the lawyers have to start with.  To define the issues and decide on a strategy, they have to ask open‑ended questions.

My skeletal questions have very few facts: they set the basic issue and they eliminate  side issues I do not want people to waste time on.  The instructions may be longer than the facts, but I compensate for that by giving them in advance.

I specify the form of the answer, too.  Often I ask "What else do you want to know and why do you want to know it?"  I ask the students to write a question, or set of related questions, and follow each one with an explanation of the law that makes it relevant.  I deduct points for what I call the "outline parade" or "law in a vacuuum." Unless what the student writes is related (and related correctly) to the facts I have given, they get no points.

Such an exam also is an occasion to teach the students the difference between conclusory questions and fact‑seeking questions.  I always use an example from torts, explaining that you should NOT ask "Were you negligent" but instead ask "What color was the light when you stepped off the curb?"  or even, preliminarily, "Was the light working?" "Could you see it?"  "How long had you been standing at that curb before you stepped off?" and so on.

Another kind of skeletal I use is one that asks the students to write some additional facts.  The reason law professors can write a five‑page single‑spaced issue spotter is because they have mastered all the material.  Such questions almost write themselves, I think.  You write one fact, and then because you know the cases, you add another and another and another.  The skeletal "write more facts" question taps into this same ability in the law student who has studied well.  As with the prohibition on conclusory questions, I give no points for conclusory facts, or facts which totally decide the case for one side or the other.

Like the question‑writing exam question, the fact‑writing exam question gives the student the opportunity to explain the law.  But of course because I know the law, I often only need to skim the explanation:  if the students really know the material, their questions or facts will tell me so.  Case names or statute numbers are good shorthand for both of us, and easy for me to see, to determine that the problem has been thorougly nailed.


********

Perhaps some subjects would not be well‑served by my methods, but for those areas that are taught by analyzing statutes and cases interpreting statutes, I believe the approaches I have devised are useful.  I am sure other people have come up with the same things or variations, independently or perhaps because they are, or know, my former students.  I am always happy to discuss how I teach, and to share my course materials.
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